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PROCEEDINGS 

In  the  Supreme  Court  of  Illinois  in  memory  op  the 

Hon.  Melville  W.  Fuller,  late  Chief  Justice 

of  the  United  States  Supreme  Court. 


On  Wednesday,  October  i8,  1910,  upon  the  convening 
of  the  Supreme  Court  at  the  hour  of  9  A.  M.  the  following 
proceedings  were  had : 

Hon.  Edgar  Bronson  Tolman,  of  Chicago,  addressed 
the  court,  as  follows : 

On  behalf  of  the  Chicago  Bar  Association  I  have  been  requested 
to  present  the  resolutions  adopted  by  that  association  on  the  oc- 
casion of  the  death  of  Chief  Justice  Fuller,  of  the  JSupreme  Court 
of  the  United  States,  and  to  move  for  leave  to  have  them  spread 
on  the  records  of  this  court.    The  resolutions  are  as  follows:    . 

"At  a  special  meeting  of  the  Chicago  Bar  Association,  held  on 
Tuesday,  July  12,  1910,  the  following  resolutions  were  adopted: 

"With  the  death,  on  July  4,  instant,  of  Melville  Weston  Fuller, 
the  eighth  chief  justice  of  the  United  States,  the  record  of  the  life 
work  and  accomplishment  of  a  great  lawyer  and  judge, — of  a  com- 
plete citizen  and  man, — is  closed.  For  the  whole  of  his  profes- 
sional life,  after  the  first  year,  he  practiced  at  the  bar  of  this  city, 
to  which  he  came  as  a  young  lawyer  in  1856,  and  in  which  he  rose, 
by  unassuming  and  obvious  merit,  to  an  acknowledged  leadership 
in  his  profession.  From  this  bar  he  was  called,  in  1888,  to  be 
chief  justice  in  the  court  of  the  greatest  dignity  and  power.  The 
records  of  the  court  show  the  great  ability  and  the  patient,  con- 
scientious thoroughness  with  which  he  administered  his  high  office, 
and  there  will  live  in  the  recollection  and  esteem  of  all  who  knew 


Digitized  by  VjOOQIC 


10  Memorial,  to  Melville  W.  Puller.       [248  111.] 

or  came  in  contact  with  him,  his  accomplishments,  his  gentle  dig- 
nity, his  pure  and  lofty  character.  It  is  obviously  fitting  that  this 
bar,  which  he  so  long  graced  and  so  honored,  should  pay  their 
tribute  to  his  memory;'  therefore  be  it 

"Resolved,  That  the  members  of  the  Chicago  bar  recall  with 
reverent  regard  his  great  qualities,  and  testify  to  the  great  loss 
with  which  the  country,  as  well  as  his  family  and  friends,  have 
been  visited. 

"Resolved,  That  the  chairman  of  this  meeting  cause  these  reso- 
lutions to  be  presented  to  the  Supreme  Court  of  the  United  States, 
the  Federal  courts  in  Chicago,  the  Supreme  Court  of  Illinois,  the 
Appellate  Court  of  this  district  and  the  courts  of  this  county,  and 
a  copy  thereof  to  be  transmitted  to  the  family  of  the  late  chief 
justice,  with  the  assurance  of  the  sincere  sympathy  of  the  mem- 
bers of  the  bar  here  assembled." 

Without  adding  anything  whatever  to  these  resolutions,  I  ask 
leave  now  to  file  them  and  that  they  be  made  a  part  of  the  records 
of  this  court. 

Mr.  Chief  Justice  Vickers:  It  is  so  ordered.  The  resolu- 
tions will  be  filed  with  the  clerk,  and  the  reporter  will  publish  them 
as  a  part  of  the  Reports  of  this  court. 
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CASES 

ARGUED  AND  DETERMINED 
m  THE 

Supreme  Court  op  Illinois. 


The  People  ex  rel.  Blue  Danube  Company,  Appellant,  vs. 
Fred  a.  BussE,  Mayor,  et  al.  Appellees. 

Opinion  filed  December  21,  ipio, 

1.  Mandamus — writ  will  not  be  awarded  unless  the  petitioner 
shows  a  clear  right  and  a  clear  legal  duty  by  defendant.  The  writ 
of  mandamus  will  be  awarded  only  in  cases  where  the  petitioner 
shows  a  clear  right  to  the  writ  and  a  clear  legal  duty  on  the  part 
of  the  defendant  to  perform  the  act  sought  to  be  enforced. 

2.  Same — courts  do  not  take  judicial  notice  of  municipal  ordi- 
nances. One  who  relies  upon  his  compliance  with  all  municipal 
ordinances  on  the  subject  as  entitling  him  to  a  writ  of  mandamus 
to  compel  city  officers  to  issue  a  certain  permit  and  license  must 
allege  and  prove  the  ordinances  as  matters  of  fact,  as  courts  do 
not  take  judicial  notice  of  municipal  ordinances. 

3.  Same — what  averments  in  mandamus  petition  are  mere  legal 
conclusions.  Averments  in  a  mandamus  petition  that  petitioner's 
proposed  building  is  to  be  constructed  of  such  material  and  in  such 
a  manner  as  to  meet  all  the  building  requirements  of  the  city, 
and  that  the  plans  and  specifications  which  were  submitted  to  the 
mayor  and  commissioner  of  public  buildings  showed  that  the  pro- 
posed building  complied  with  all  the  building  requirements  fixed 
by  the  ordinances,  are  mere  legal  conclusions,  which  are  not  ad- 
mitted by  the  demurrer  and  cannot  be  considered  in  determining 
whether  the  petitioner  has  shown  a  right  to  the  writ. 
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4.  Same — what  must  appear  before  petitioner  is  entitled  to  writ. 
Before  a  petitioner  can  be  entitled  to  a  writ  of  mandamus  com- 
pelling the  mayor  and  commissioner  of  buildings  to  issue  a  permit 
to  erect  a  building  and  a  license  to  conduct  a  dance  hall  therein, 
the  petition  must  not  only  show  that  the  ground  upon  which  the 
defendants'  refusal  was  based  was  not  a  legal  excuse,  but. also  that 
the  petitioner  has  complied  with  all  the  valid  requirements  of  the 
ordinances  entitling  him  to  such  permit  and  license. 

5.  Same — Chicago  ordinance  contemplates  erection  of  building 
before  an  amusement  license  is  issued.  The  Chicago  ordinance 
of  December  17,  1909,  classifying  amusements  and  providing  for  a 
license  therefor,  and  which  authorizes  a  license  to  issue  after  the 
place  where  the  amusement  is  to  be  conducted  has  been  examined 
and  is  certified  by  the  building  commissioner,  city  electrician  and 
fire  marshal  as  complying  with  all  the  ordinances  relating  to  the 
subject,  contemplates  that  a  building  or  enclosure  shall  be  erected 
before  the  mayor  can  be  compelled  to  issue  a  license  to  conduct  an 
amusement  therein. 

6.  Same — averment  of  reason  for  refusal  does  not  supply  want 
of  allegations  showing  petitioner's  right.  An  averment  in  2i  man- 
damus petition  of  the  reason  for  the  defendants'  refusal  to  issue  a 
certain  permit  and  license  does  not  supply  the  want  of  allegations 
showing  that  the  petitioner  has  complied  with  all  the  conditions 
precedent  to  his  right  to  have  such  permit  and  license  issued. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Stedman  &  SoELKE,  for  appellant. 

Edward  J.  Brundage,  Corporation  Counsel,  William 
S.  Stahl,  and  John  J.  Beilman,  for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellant,  the  Blue  Danube  Company,  filed  a  petition 
for  a  writ  of  manda^nus  in  the  circuit  court  of  Cook  county 
against  the  appellees,  Fred  A.  Busse,  mayor  of  the  city  of 
Chicago,  and  Murdoch  Campbell,  commissioner  of  build- 
ings, to  compel  the  appellees  to  grant  appellant  a  permit 
to  erect  a  building  at  4318  Indiana  avenue,  in  the  city  of 
Chicago,  and  for  a  license  to  conduct  a  ball  room  or  dance 
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hall  therein.  Appellees  demurred  to  the  petition,  the  de- 
murrer was  sustained,  and  appellant  having  elected  to  stand 
by  its  petition,  judgment  was  rendered  on  the  demurrer  in 
favor  of  appellees,  from  which  judgment  appellant  has 
prosecuted  an  appeal  directly  to -this  court,  the  trial  judge 
having  certified  that  the  validity  of  a  municipal  ordinance  is 
involved  and  that  in  his  opinion  the  public  interest  requires 
that  the  appeal  should  be  taken  directly  to  this  court. 

The  petition  for  the  writ  alleges  that  appellant  is  a  cor- 
poration organized  under  the  laws  of  this  State  and  is  au- 
thorized to  operate  and  conduct  dances  and  amusements; 
that  on  December  21,  1908,  the  common  council  of  the 
city  of  Chicago  adopted  an  ordinance,  which  is  set  out 
in  hccc  verba  in  the  petition,  and  which,  in  substance,  makes 
it  unlawful  for  any  person,  firm  or  corporation  to  construct 
on  any  street  in  the  city,  in  any  block  in  which  two-thirds 
of  the  buildings  on  both  sides  of  the  street  are  used  ex-  - 
clusively  for  residence  purposes,  any  building  for  a  theatri- 
cal, dramatic  or  operatic  entertainment,  show,  amusement, 
game  or  public  exhibition  of  any  kind  intended  or  calcu- 
lated to  amuse,  instruct  or  entertain,  where  the  same  is 
given  for  gain  or  for  admission  to  which  the  public  is  re- 
quired to  pay  a  fee,  without  the  written  consent  of  a  ma- 
jority of  the  property  owners,  according  to  frontage,  on 
both  sides  of  such  street,  which  w-ritten  consent  is  re- 
quired to  be  filed  with  the  commissioner  of  buildings  be- 
fore a  permit  can  be  issued  for  the  construction  of  any  such 
building.  The  petition  further  alleges  that  said  ordinance 
is  in  full  force  and  effect;  that  appellant  is  the  owner  of 
a  certain  lot,  which  is  described,  known  as  No.  4318  In- 
diana avenue,  in  the  city  of  Chicago,  and  proposes  to  erect 
and  maintain  a  suitable  and  first-class  building  and  ball 
room  thereon  for  the  purpose  of  conducting  and  operating 
dances  therein  and  to  charge  the  public  a  fee  for  admission 
thereto;  that  on  May  2,  1910,  appellant  made  a  demand 
upon  appellees  for  a  permit  and  license  for  the  erection  and 
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operating  of  the  building  and  ball  room  above  described; 
that  plans  and  specifications  were  submitted  which  show 
the  building  proposed  to  be  erected  to  be  in  complete  com- 
pliance with  all  the  building  requirements  of  the  ordinances, 
of  the  city,  and  that  it  thereupon  became  the  duty  of  ap- 
pellees to  issue  a  permit  or  license  to  appellant  for  the  erec- 
tion of  said  building;  that  said  building  is  to  be  constructed 
of  such  material  and  in  such  a  way  as  to  completely  and 
adequately  meet  with  the  building  requirements  of  the  city 
of  Chicago;  that  there  was  no  frontage  consent  obtained 
or  presented  with  the  request  for  said  permit  and  license; 
that  a  majority  of  the  buildings  within  the  block  in  which 
said  building  is  proposed  to  be  located  are  used  for  resi- 
dence purposes,  and  that  the  appellees  refused  to  honor  the 
request  and  demand  for  such  permit  and  license  for  the 
reason  that  there  was  no  frontage  consent  procured  and 
filed  w^ith  the  application  for  said  permit  and  license,  as 
required  by  said  ordinance;  that  said  ordinance  is  unrea- 
sonable, null  and  void,  and  that  the  city  has  no  power  to 
pass  any  valid  ordinance  requiring  that  frontage  consents 
shall  be  secured  as  a  condition  precedent  to  the  erection  by 
appellant  of  said  building  and  the  o^ration  of  a  dance  hall 
therein;  that  it  is  necessary  to  procure  a  building  license 
or  consent  to  erect  said  building,  and  without  the  same  ap- 
pellant would  not  be  authorized  legally  to  erect  and  main- 
tain the  same. 

The  petition  further  shows  that  on  December  17,  1909, 
the  city  adopted  another  ordinance,  effective  after  January 
I,  1910,  which  is  also  set  out  in  hcec  z*erba,  and  which  ex- 
pressly repeals  the  above  ordinance  of  December  21,  1908. 
The  ordinance  of  December  17,  1909,  divides  into  twenty- 
one  classes  all  theatricals,  shows  and  amusements  offered, 
operated,  presented  or  exhibited  for  gain  or  for  admission 
to  which  the  public  is  required  to  pay  a  fee,  the  fifth  of 
such  classes  being,  "dances,  amateur  theatrical  entertain- 
ments, bazaars  and  other  entertainments  of  like  character 
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carried  on  or  engaged  in  in  any  hall,  structure  or  building.'* 
The  ordinance  makes  it  unlawful  to  give,  conduct,  produce, 
present  or  offer  for  gain  or  profit  any  of  the  entertain- 
ments mentioned  in  the  first  eleven  classes  anywhere  within 
the  city  excepting  in  a  duly  licensed  place,  and  requires  any 
person  or  corporation  desiring  such  license  to  make  appli- 
cation in  writing  to  the  mayor,  setting  out,  if  a  corpora- 
tion, the  full  name  and  residence  of  its  principal  officers,  a 
description  of  the  place  for  which  a  license  is  desired,  a 
statement  of  the  class  of  entertainment  which  it  is  intended 
to  produce,  offer  or  present  at  such  place,  the  highest  price 
to  be  charged  for  admission  to  any  entertainment  offered 
or  presented  at  such  place,  and  the  seating  capacity  of  such 
place;  whereupon  the  mayor  is  required  to  make,  or  cause 
to  be  made,  an  examination  of  the  place  where  the  enter- 
tainment is  to  be  conducted,  and  if  all  the  provisions  of 
this  ordinance,  and  of  all  ordinances  of  the  city  of  Chi- 
cago relating  to  the  giving  of  entertainments  and  of  the 
location,  construction  and  maintenance  of  the  places  with- 
in which  such  entertainments  are  given,  are  complied  with, 
and  if  the  commissioner  of  buildings,  the  city  electrician 
and  the  fire  marshal  shall  so  certify,  the  mayor  is  required 
to  issue,  or  cause  to  be  issued,  the  license  for  which  appli- 
cation is  made,  upon  the  payment  of  the  license  fee  fixed 
by  the  ordinance,  which  for  entertainments  of  the  fifth  class 
ranges  from  $25  to  $100  per  annum,  the  amount  in  a  par- 
ticular case  depending  upon  the  seating  capacity  or  floor 
space  of  the  room  or  building  in  which  the  entertainment 
is  to  be  held.  This  ordinance  also  provides  that  where  the 
proposed  place  is  on  a  street  in  any  block  in  which  two- 
thirds  of  the  buildings  on  both  sides  of  the  street  are  used 
exclusively  for  residence  purposes,  before  any  license  shall 
be  issued  for  any  of  the  entertainments  enumerated  in  cer- 
tain classes,  including  the  fifth  class,  at  such  place,  the  appli- 
cant shall  obtain  and  file  with  the  department  of  buildings 
the  written  consent  of  a  majority  of  the  property  owners. 
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according  to  frontage,  on  both  sides  of  such  street  in  such 
block. 

A  writ  qf  mandamus  will  be  awarded  only  in  cases 
where  the  party  applying  for  the  writ  shows  a  clear  right 
to  it  and  a  clear  legal  duty  on  the  part  of  the  defendant 
to  perform  the  act  sought  to  be  enforced.  (People  v.  Illi- 
nois  Central  Railroad  Co,  241  111.  471 ;  People  v.  Rose,  225 
id.  496;  People  v.  Rose,  211  id.  252.)  It  appears  from 
the  petition  that  the  ordinance  of  December  21,  1908,  which 
required  the  written  consent  of  a  majority  of  the  property 
owners  on  both  sides  of  the  street  before  a  permit  could 
be  issued  for  the  construction,  in  residence  districts,  of  any 
building  to  be  used  for  the  purposes  specified  in  the  ordi- 
nance, has  been  repealed  by  the  ordinance  of  December  17, 
1909,  and  that  the  latter  ordinance  contains  no  such  require- 
ment. The  application  by  the  appellant  for  a  permit  and 
license  was  made  after  the  latter  ordinance  had  become  ef- 
fective, and  its  right  to  the  writ  of  mandamus  is  in  no  man- 
ner dependent  upon  the  provisions  of  the  former  ordinance. 
The  petition  alleges  that  it  is  necessary  to  procure  a  build- 
ing license  or  consent  to  erect  the  building  which  appellant 
desires  to  erect,  and  that  appellant  would  not  be  authorized 
legally  to  erect  and  maintain  such  building  without  obtain- 
ing such  license  or  consent ;  that  appellant  made  a  demand 
upon  the  mayor  and  commissioner  of  buildings  for  such 
pennit  and  submitted  plans  and  specifications  which  showed 
that  the  building  proposed  to  be  erected  complies  with  all 
the  building  requirements  of  the  ordinances  of  the  city,  and 
that  it  thereupon  became  the  duty  of  appellees  to  issue  such 
permit.  The  provisions  of  the  ordinances  of  the  city  re- 
lating to  the  erection  of  buildings  are  not  set  out  in  the 
petition,  nor  does  the  petition  show  what  requirements  of 
the  ordinances  of  the  city  must  be  complied  with  before  the 
applicant  becomes  entitled  to  such  permit.  Courts  do  not 
take  judicial  notice  of  a  municipal  ordinance,  but  the  party 
relying  thereon  must  allege  and  prove  it  as  a  matter  of 
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fact.  (Stott  V.  City  of  Chicago,  205  111.  281.)  If  there  is 
in  force  in  the  city  of  Chicago  an  ordinance  requiring  a 
permit  from  the  appellees  before  the  appellant  can  lawfully 
erect  the  building  in  question,  the  appellant  must  plead  such 
ordinance  in  order  to  show  a  legal  duty  on  the  part  of  ap- 
pellees to  issue  the  permit,  and  must  also  plead  the  ordi- 
nances of  the  city  containing  requirements  with  which  the 
appellant  must  comply  before  it  becomes  entitled  to  such 
permit,  and  state  facts  showing  compliance  with  all  the  re- 
quirements of  such  ordinances,  in  order  to  show  a  clear 
right  on  the  part  of  appellant  to  demand  said  permit.  The 
allegations  that  the  proposed  building  is  to  be  constructed 
of  such  material  and  in  such  manner  as  to  meet  all  the 
building  requirements  of  the  city,  and  that  the  plans  and 
specifications  which  were  submitted  to  the  mayor  and  com- 
missioner of  buildings  showed  that  the  proposed  building 
compHed  with  all  the  building  requirements  of  the  ordi- 
nances of  the  city,  are  mere  legal  conclusions,  which  are 
not  admitted  by  the  demurrer,  and  which  must  be  wholly 
disregarded  in  determining  whether  appellant  has  by  its  pe- 
tition shown  a  clear  right  to  the  writ  of  mandamus,  (Peo- 
ple V.  Village  of  Crotty,  93  111.  180;  Stannard  v.  Aurora, 
Elgin  and  Chicago  Raihvay  Co.  220  id.  469;  31  Cyc.  58.\) 
Rejecting  the  legal  conclusions  contained  in  the  petition, 
nothing  remains  to  show  any  duty  resting  on  appellees  to 
issue  the  permit  or  any  right  on  the  part  of  appellant  to 
demand  the  same. 

It  appears  from  the  ordinance  of  December  17,  1909, 
that  it  is  necessary  to  obtain  a  license  in  order  to  carry  on 
the  business  in  the  city  of  Chicago  in  which  appellant  de- 
sires to  engage,  and  that  ordinance  prescribes  certain  con- 
ditions precedent  with  which  appellant  must  comply  before 
it  can  rightfully  demand  such  license.  The  validity  of  this 
ordinance  as  a  whole  is  not*  attacked,  but  appellant  in  its 
petition  denies  that  the  city  has  any  power  to  enact  any 

ordinance  requiring  the  consent  of  property  owners  in  or- 
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der  to  obtain  a  license  to  conduct  a  dance  hall  or  ball  room 
in  any  portion  of  the  city,  and  thereby  inferentially  attacks 
that  portion  of  the  ordinance  requiring  such  consent.  It 
is  not,  however,  necessary  to  consider  that  provision  of  the 
ordinance  in  order  to  sustain  the  action  of  the  court  in 
denying  the  prayer  of  the  petition,  as  there  are  various 
other  conditions  precedent  prescribed  by  the  ordinance,  the 
validity  of  which  are  not  questioned,  with  which,  so  far  as 
the  petition  discloses,  appellant  has  not  complied.  Among 
such  is  the  requirement  that  the  applicant  for  such  license 
must  make  application  in  writing,  setting  out,  if  a  corpo- 
ration, the  full  name  and  residence  of  its  principal  officers, 
a  description  of  the  place  for  which  a  license  is  desired,  a 
statement  of  the  class  of  entertainment  which  it  is  intended 
to  produce,  offer  or  present  at  such  place,  the  highest  price 
to  be  charged  for  admission  to  any  entertainment  offered 
or  presented  at  such  place,  and  the  seating  capacity  of  such 
place;  also  the  requirement  that  the  mayor  shall  make,  or 
cause  to  be  made,  an  examination  of  the  place  for  which 
the  license  is  required,  and  that  the  commissioner  of  build- 
ings, city  electrician  and  fire  marshal  shall  certify  that  the 
provisions  of  all  ordinances  of  the  city  relating  to  the  giv- 
ing of  entertainments,  and  the  location,  construction  and 
maintenance  of  the  places  within  which  such  entertainments 
are  given,  are  complied  w^ith  before  any  license  shall  be  is- 
sued. Neither  does  the  petition  disclose  that  the  appellant 
tendered  the  fee  fixed  by  the  ordinance  for  the  license 
which  it  attempted  to  obtain.  The  allegation  of  the  peti- 
tion that  appellees  refused  to  honor  the  request  and  demand 
for  said  license  for  the  reason  that  there  was  no  frontage 
consent  procured  and  filed  with  the  application  for  such 
license  does  not  supply  the  want  of  allegations  showing 
compliance  with  the  conditions  precedent  above  mentioned. 
The  refusal  to  issue  a  license  may  have  been  based  upon 
that  ground,  and  yet  there  may  have  been  other  reasons 
why  appellant  was  not  entitled  to  the  license.     In  order  to 
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obtain  a  writ  commanding  Jhe  mayor  to  issue  a  license  it 
must  not  only  appear  that  the  ground  upon  which  such  re- 
fusal was  based  was  not  a  legal  excuse,  but  that  the  peti- 
tioner has  complied  with  all  the  valid  requirements  of  the 
ordinances  and  is  clearly  entitled  to  the  writ.  Moreover,  the 
ordinance  of  December  17,  1909,  defines  the  word  "place," 
as  used  in  the  ordinance,  as  "the  theater,  opera  house,  audi- 
torium, hall,  park,  grounds,  gardens,  tent  or  other  enclo- 
sure within  which  it  is  intended  to  produce,  offer  or  present 
any  such  entertainments,"  and  the  provision  of  the  ordi- 
nance with  reference  to  one  of  the  conditions  precedent 
above  mentioned  is,  that  "the  mayor  shall  make,  or  cause 
to  be  made,  an  examination  of  the  place  for  which  such 
license  is  desired,  and  if  all  of  the  provisions  of  this  ordi- 
nance, and  all  of  the  ordinances  of  the  city  of  Chicago  re- 
lating to  the  giving  of  entertainments  and  of  the  location, 
construction  and  maintenance  of  the  places  within  which 
such  entertainments  are  given,  are  complied  with,  and  if 
the  commissioner  of  buildings,  the  city  electrician  and  the 
fire  marshal  shall  so  certify,"  the  mayor  shall  issue  the  li- 
cense, etc.  In  order  to  render  the  provision  of  the  ordi- 
nance last  quoted  effective,  the  building  or  structure  in 
which  it  is  intended  to  produce  the  entertainment  for  which 
a  license  is  sought  must  have  been  erected  before  appli- 
cation can  be  made  for  such  license,  and  the  ordinance, 
therefore,  necessarily  prohibits  the  issuance  of  a  license  for 
conducting  an  amusement  in  a  building  which  has  not  been 
erected.  The  petition  shows  that  the  building  in  which  ap- 
pellant intends  to  conduct  the  dance  hall  or  ball  room  for 
which  it  seeks  to  compel  the  issuance  of  a  license  has  not 
been  erected,  and  the  license  was  properly  refused  for  that 
reason. 

The  petition  was  clearly  insufficient,  and  the  circuit 
court  did  not  err  in  sustaining  the  demurrer  and  entering 
judgment  in  favor  of  appellees.  The  judgment  of  the  cir- 
cuit court  is  therefore  affirmed.         judgment  affirmed. 
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Jacob  Sturm,  Defendant  in  Error,  vs.  The  Consolidated 
Coal  Company,  Plaintiff  in  Error. 

Opinion  filed  December  2i,  igio. 

1.  Negligence — questions  of  contributory  negligence  and  as- 
sumed risk  are  ones  of  fact  if  evidence  is  conflicting.  The  ques- 
tions of  contributory  negligence  and  assumed  risk  are  questions  of 
fact  where  the  evidence  is  conflicting  or  reasonable  minds  may 
legitimately  draw  different  conclusions  from  the  undisputed  facts 
established  by  the  evidence,  and  in  such  cases  the  Supreme  Court 
cannot  determine  such  questions  as  matters  of  law. 

2.  Master  and  servant — a  servant  does  not  assume  risks  of 
which  he  had  no  knowledge.  A  servant  assumes  all  the  ordinary 
risks  which  are  incident  to  the  employment  in  which  he  is  en- 
gaged, but  he  does  not  jjssume  extraordinary  risks  and  such  risks 
as  he  had  no  knowledge  of,  and  no  opportunity,  by  reason  of  such 
want  of  knowledge,  to  guard  against. 

3.  Same — right  of  a  servant  to  rely  upon  long  established  cus- 
tom. Where  a  long  established  custom  exists  in.  a  mine  that  when 
the  cable  which  runs  upon  the  tracks  in  the  mine  has  been  stopped 
it  will  not  be  started  for  at  least  ten  minutes,  a  servant  employed 
to  grease  the  cable  rollers  and  keep  them  in  repair,  and  who  has 
knowledge  of  such  custom,  has  a  right,  in  performing  his  duties, 
to  rely  upon  the  observance  of  such  custom,  in  the  absence  of  any 
notice  or  warning  that  the  cable  will  be  started  before  the  cus- 
tomary time  has  elapsed. 

4.  Same — master  is  bound  to  know  of  custom  of  long  standing. 
Where  a  custom  in  the  matter  of  operating  a  cable  in  a  mine  is 
shown  to  have  existed  for  many  years  the  mine  owner  is  presumed 
to  have  knowledge  thereof,  and  proof  of  express  notice  to  him  is 
not  essential  in  order  for  him  to  be  bound  by  such  custom. 

5.  Same — what  servants  in  a  mine  are  not,  as  a  matter  of  law, 
fellow-servants.  A  servant  employed  in  a  mine  to  grease  and  keep 
in  repair  the  rollers  carrying  the  cable  operating  the  cars  on  the 
tracks  is  not,  as  a  matter  of  law,  a  fellow-servant  of  the  eager, 
who  works  at  the  bottom  of  the  mine,  and  the  engineer  who  runs 
an  engine  on  the  surface  of  the  ground  near  the  top  of  the  shaft, 
which  furnishes  the  power  for  operating  the  cable. 

6.  Evidence — when  proof  of  a  custom  is  competent  though  not 
alleged  in  the  declaration.  In  an  action  for  damages  for  injuries 
to  a  servant  caused  by  the  sudden  starting  of  a  cable  near  which 
he  had  been  and  was  then  working,  proof  that  the  cable  was 
started  in  violation  of  a  long  established  custom  in  the  mine  for 
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the  cable  to  remain  stationary  for  at  least  tefi  minutes  after  it  had 
been  stoppped  bears  directly  upon  the  questions  of  the  servant's 
contributory  negligence  and  assumption  of  risk,  and  is  admissible 
though  no  such  custom  was  averred  in  the  declaration. 

7.  Same — plaintiff  may  prove  that  he  has  incurred  bills  after 
beginning  suit,  in  attempting  to  be  cured.  If  the  plaintiff  has  not 
recovered  from  his  injuries  at  the  time  he  brings  his  suit,  it  is 
not  error  to  allow  him  to  prove  that  he  has  incurred  doctor's  bills 
and  drug  bills  after  the  commencement  of  the  suit  in  attempting 
to  be  cured,  even  though  the  physician  and  druggist  who  testified 
to  the  amount  of  their  bills  failed  to  state  how  their  bills  should 
be  divided  with  reference  to  the  time  the  suit  was  begun. 

8.  Instructions — when  instruction  upon  fellow-servant  ques- 
tion is  properly  refused.  An  instruction  in  a  personal  injury  suit 
by  a  servant  is  properly  refused  where  it  ignores  the  doctrine  ap- 
plicable to  the  facts  proven,  that  if  a  servant  is  injured  by  the 
combined  negligence  of  other  servants,  some  of  whom  are  not  fel- 
low-servants of  the  plaintiff,  the  master  cannot  escape  liability  be- 
cause a  fellow-servant's  negligence  contributed  to  the  injury. 

9.  Under  the  proven  facts  in  this  case  it  was  for  the  jury  to 
determine  whether  the  plaintiff  was  standing  astride  of  the  cable 
which  injured  him  or  was  standing  upon  the  outside  of  the  curve 
in  the  track  when  the  cable  started,  and  whether  his  action  in  as- 
suming the  position  he  was  in  at  the  time  of  his  injury  was  such 
negligence  as  barred  his  right  to  recover. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Macoupin  county;  the  Hon.  Robert  B.  Shir- 
ley, Judge,  presiding. 

Brown,  Wheeler,  Brown  &  Hay,  and  J.  T.  CrEigh- 
TON,  (Mastin  &  Sherlock,  of  counsel,)  for  plaintiff  in 
error. 

Edward  C.  Knotts,  and  Peebles  &  Peebles,  for  de- 
fendant in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case  commenced  by  the  de- 
fendant in  error  in  the  circuit  court  of  Macoupin  county, 
against  the  plaintiff  in  error,  to  recover  damages  for  a  per- 
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sonal  injury  alleged  to  have  been  sustained  by  the  defend- 
ant in  error  while  in  the  employ  of  the  plaintiff  in  error. 
The  jury  returned  a  verdict  in  favor  of  the  defendant  in 
error  for  the  sum  of  $5000,  upon  which  verdict  the  circuit 
court  rendered  judgment  for  $2500  after  requiring  a  re- 
mittitur  by  the  defendant  in  error  of  $2500,  which  judg- 
ment was  affirmed  by  the  Appellate  Court  for  the  Third 
District,  and  the  record  has  been  brought  into  this  court 
for  further  review  by  writ  of  certiorari. 

This  case  was  submitted  to  the  jury  upon  a  declaration 
containing  five  counts,  which  charged  common  law  negli- 
gence. The  first,  second  and  third  counts  of  the  declara- 
tion charged,  in  substance,  that  the  plaintiff  in  error  was 
engaged  in  operating  a  coal  mine;  that  cars  were  hauled 
in  the  mine  over  a  track  laid  in  the  entryways  of  the  mine 
by  means  of  a  wire  cable  which  ran  over  certain  rollers; 
that  there  were  curves  in  the  track,  at  which  points  there 
were  placed  rollers,  called  "crowd-rollers,"  to  keep  the 
cable  in  place;  that  at  one  curve  in  the  track  the  crowd- 
rollers  were  out  of  repair ;  that  the  plaintiff  in  error  knew 
of  the  defective  condition  of  the  crowd-rollers  at  said  point, 
and  the  defendant  in  error,  in  consequence  of  the  negli- 
gence of  the  plaintiff  in  error  in  permitting  said  crowd- 
rollers  to  be  out  of  repair,  while  in  the  exercise  of  due 
care  for  his  own  safety,  was  injured.  The  fifth  and  sixth 
counts  of  the  declaration  (the  fourth  count  having  been 
taken  from  the  jury)  charged,  in  substance,  that  defend- 
ant in  error  was  assisting  to  replace  the  cable,  by  means  of 
which  cars  were  propelled  in  the  mine,  upon  the  crowd- 
rollers  in  which  it  ran  and  from  which  it  had  slipped  at  a 
curve  in  the  track  in  the  mine;  that  while  defendant  in 
error  was  engaged  in  such  work  the  cable  was  stationary, 
and  that  it  was  the  duty  of  the  plaintiff  in  error,  while  the 
defendant  in  error  was  at  work  in  close  proximity  to  the 
said  cable,  not  to  start  said  cable  but  permit  it  to  remain 
stationary ;   that  the  plaintiff  in  error,  while  the  defendant 

Digitized  by  VjOOQIC 


Dec'IOJ       Sturm  v.  Consolidated  Coal,  Co.  23 

in  error  was  standing  near  said  cable  and  engaged  in  re- 
moving a  pin  from  a  tie,  without  warning  to  the  defendant 
in  error  caused  the  said  cable  to  be  suddenly  and  violently 
set  in  motion,  by  means  of  which  said  cable  was  thrown 
off  of  the  crowd-rollers  at  that  point  and  the  person  of  de-  • 
fendant  in  error  was  caught  by  said  cable,  and,  being  unable 
to  extricate  himself  therefrom,  he  was  severely  injured. 

At  the  close  of  the  defendant  in  error's  case,  and  again 
at  the  close  of  all  the  evidence,  the  plaintiff  in  error  moved 
the  court  for  a  directed  verdict,  which  motion  w^as  over- 
ruled, and  the  action  of  the  court  in  overruling  said  mo- 
tion has  been  assigned  as  error. 

•  The  evidence  fairly  tends  to  show  that  the  defendant 
in  error,  who  was  an  experienced  workman,  had  been  in 
the  employ  of  the  plaintiff  in  error  in  its  coal  mine  for  a 
number  of  years;  that  the  cars  used  in  hauling  coal  were 
propelled  to  and  from  the  bottom  of  the  shaft  by  a  cable, 
which  was  operated  by  a  steam  engine  situated  upon  the 
surface  of  the  ground  near  the  mouth  of  the  shaft;  that 
the  cable  was  made  of  twisted  wires,  was  three  miles  in 
length  and  was  laid  in  the  mine  in  the  form  of  a  loop ;  that 
the  cable  ran  upon  horizontal  rollers  fastened  in  the  center 
of  the  track,  about  thirty  feet  apart,  except  at  points  where 
the  track  curved,  at  which  curves  the  rollers  were  placed 
in  a  position  perpendicular  to  the  track  and  ran  upon  pins 
driven  into  the  ties  upon  which  the  rails  forming  the  track 
rested,  which  perpendicular  rollers  were  called  crowd-roll- 
ers; that  it  was  the  duty  of  defendant  in  error  to  grease 
said  rollers  and  keep  them  in  repair;  that  at  the  curve 
where  defendant  in  error  was  injured  there  were  placed 
fourteen  crowd-rollers,  only  six  of  which,  at  the  time  de- 
fendant in  error  was  injured,  were  in  repair,  the  others  be- 
ing worn  and  broken;  that  on  the  occasion  of  the  injury 
to  the  defendant  in  error  the  cable  had  slipped  from  the 
rollers  at  the  curve  where  said  crowd-rollers  were  defect- 
ive, and  the  defendant  in  error,  the  pit-boss  of  the  plaintiff 
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in  error  and  three  gripmen  went  to  that  point  to  replace 
the  cable  upon  the  crowd-rollers;  that  the  engine  which 
furnished  the  power  that  propelled  the  cable  was  stopped 
by  the  engineer,  the  cable  was  slacked  and  was  then  re- 
placed upon  the  crowd-rollers  by  the  defendant  in  error 
and  the  other  workmen,  and  then  the  defendant  in  error 
attempted  to  remove  a  pin  from  which  a  crowd-roller  had 
been  broken,  to  prevent  it  from  injuring  the  cable;  that 
while  he  was  engaged  in  removing  the  said  pin  from  the 
tie  into  which  it. had  been  driven,  the  cable  was  suddenly 
started  without  notice  to  defendant  in  error,  and  it  there- 
upon slipped  from  the  crowd-rollers  and  he  was  caught 
by  the  cable  and  drawn  along  with  the  cable  and  thrown 
against  the  rib-side  of  the  entry,  and  before  he  was  able  to 
extricate  himself  he  was  severely  and  permanently  injured. 
It  is  first  contended  that  the  court  erred  in  declining  to 
take  the  case  from  the  jury  on  the  ground  that  the  defend- 
ant in  error  was  guilty  of  such  contributory  negligence  at 
the  time  he  was  injured  as  to  defeat  his  right  to  recover. 
It  is  undisputed  that  tfie  defendant  in  error  was  an  experi- 
enced workman  and  familiar  with  every  detail  of  the  work 
in  which  he  was  engaged  at  the  time  he  was  injured,  and 
that  he  fully  realized  that  if  he  was  inside  of  the  curve 
and  in  close  proximity  to  the  cable  while  it  was  in  motion, 
and  it  slipped  from  the  crowd-rollers,  he  was  in  a  place 
of  the  most  imminent  danger.  At  the  time  the  defendant 
in  error  was  injured  the  cable  started  suddenly  and  vio- 
lently without  notice  to  the  defendant  in  error,  and  he  was 
injured  so  suddenly  that  neither  he  nor  any  one  of  the 
other  workmen  who  were  present  and  who  testified  upon 
the  trial  was  able  to  state  just  how  the  accident  occurred. 
After  the  defendant  was  extricated  it  was  found  that  the 
principal  injury  which  he  had  sustained  was  on  the  inside 
of  his  left  leg,  a  hole  having  been  worn  in  the  inside  of  that 
leg,  which  showed  that  the  cable  had  i*ubbed  the  leg  at  that 
point,  and  the  plaintiff  in  error  bases  upon  that  fact, — that 
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IS,  the  character  of  the  injury, — an  argument  that  the  de- 
fendant in  error  must  have  been  standing  astride  the  cable 
at  the  time  it  started,  and  it  is  urged  that  for  an  experi- 
enced workman  t^  have  assumed  so  dangerous  a  position 
with  reference  to  the  cable,  although  it  was  stationary  at 
that  time,  was  such  a  negligent  act  on  his  part  as  to  bar  a 
recovery  in  case  the  cable  was  suddenly  started  and  with- 
out notice  to  him.  The  defendant  in  error  testified  that 
at  the  time  he  was  working  upon  the  defective  pin,  with 
the  view  of  removing  it  from  the  tie,  he  was  not  standing 
astride  of  the  cable  but  was  standing  upon  the  outside  of 
the  curve,  and  that  the  cable  was  between  his  person  and 
the  pin.  None  of  the  other  workmen  who  were  present 
observed  the  precise  situation  of  the  defendant  in  error's 
person  at  the  time  the  cable  started.  It  may  be  also  ob- 
served that  even  if  the  defendant  in  error  was  standing 
astride  the  cable  while  at  work,  he  would  not  have  been 
injured  if  the  cable  had  remained  stationary.  We  are  un- 
able to  say,  as  a  matter  of  law,  that  the  testimony  of  the 
defendant  in  error  that  he  was  standing  on  the  outside  of 
the  curve  and  beyond  the  cable  at  the  time  it  started  is 
so  inconsistent  with  the  other  facts  proven  in  the  case  that 
his  testimony  upon  that  question  can  be  rightfully  disre- 
garded, but  in  view  of  all  the  proven  facts  we  are  of  the 
opinion  the  questions  whether  the  defendant  in  error  was 
standing  astride  the  cable  or  upon  the  outside  of  the  curve 
when  the  cable  started,  or  what  position  his  person  was  in 
when  the  cable  was  started,  and  whether  the  position  which 
he  had  assumed  when  the  cable  started  was  so  negligent  as 
to  bar  a  recovery,  were  questions  for  the  jury. 

It  is  further  urged  that  the  case  should  have  been  taken 
from  the  jury  on  the  ground  that  the  defendant  in  error 
assumed  the  risk  of  being  injured  in  the  manner  in  which 
he  was  injured,  and  that  by  reason  of  the  assumption  of 
risk  there  can  be  no  recovery  on  behalf  of  the  defendant 
in  error  for  the  injury  which  he  sustained.     It  is  true  that 
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a  servant  assumes  all  the  ordinary  risks  which  are  incident 
to  the  employment  in  which  he  is  engaged,  but  a  servant 
does  not  assume  extraordinary  risks  and  such  risks  as  he 
has  no  knowledge  of,  and,  by  reason  of  the  want  of  such 
knowledge,  no  opportunity  to  guard  against.    The  evidence 
shows  that  the  cable  used  to  propel  the  cars  in  said  mine 
was  three  miles  long;  that  it  was  operated  by  an  engine 
on  the  surface,  of  the  ground  near  the  mouth  of  the  shaft, 
and  that  signals  to  start  and  stop  the  cable  were  commu- 
nicated by  the  eager  from  the  bottom  of  the  mine  to  the 
engineer  at  the  top  of  the  mine  by  a  bell  or  by  writing 
instructions  upon  the  sides  of  the  cars  which  were  being 
hoisted,  and  that  there  was  no  way  of  communicating  with 
the  engineer  except  by  going  to  the  bottom  of  the  shaft 
and  first  communicating  with  the  eager,  and  the  uncontra- 
dicted evidence  showed  that  a  custom  had  prevailed  in  the 
mine  of  the  plaintiff  in  error  for  a  number  of  years  that 
when  the  cable  had  stopped  it  should  remain  stationary  for 
ten  minutes  and  that  it  should  not  be  started  before  the 
lapse  of  that  length  of  time,  and  the  evidence  in  this  case 
tended  to  show  that  the  cable  had  not  been  stationary  more 
than  half  of  that  time, — that  is,  for  a  period  of  five  min- 
utes from  the  time  it  was  stopped  until  it  was  again  started 
and  the  defendant  in  error  injured.    The  defendant  in  er- 
ror had  notice  of  this  custom  in  this  mine,  and  the  point 
where  the  cable  slipped  from  the  crowd-rollers  and  where 
he  was  at  work  was  one-half  mile  from  the  bottom  of  the 
shaft,  and  he  had  no  way  of  notifying  the  engineer  that 
the  repairs  at  the  point  where  he  was  injured  had  not  been 
completed  and  not  to  start  the  cable  until  they  w^ere  com- 
pleted, except  by  going  or  sending  a  man  to  the  bottom  of 
the  shaft.    We  are  of  the  opinion  that  in  making  such  re- 
pairs the  defendant  in  error,  in  view  of  the  custom  prevail- 
ing in  plaintiff  in  error's  mine,  had  a  right  to  rely  upon 
that  custom  and  to  assume  that  the  cable  would  not  be 
started  until  after  ten  minutes  had  elapsed  from  the  time  it 
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was  first  stopped  and  to  proceed  during  that  time  with  his 
work,  and  that  if  the  cable  was  started  within  that  period 
and  he  was  injured  by  reason  of  the  starting  of  the  cable 
within  that  time,  he  had  the  right  to  have  submitted  to  the 
jury  the  question  whether  or  not  he  had  assumed  the  risk 
of  being  injured  by  reason  of  the  cable  being  started,  with- 
out warning  to  him,  during  the  period  while  he  was  en- 
gaged in  making  the  repairs  at  the  time  he  was  injured. 
The  questions  of  contributory  negligence  and  assumed  risk 
are  questions  of  fact,  and  where  the  evidence  is  conflicting 
or  where  reasonable  minds  may  legitimately  draw  differ- 
ent conclusions  from  the  undisputed  facts  established  by 
the  evidence,  this  court  cannot  hold,  as  a  question  of  law, 
that  a  defendant  in  error  was  guilty  of  contributory  negli- 
gence or  that  he  assumed  the  risk  which  caused  his  injury. 
In  view  of  the  evidence  as  disclosed  by  this  record  we  are 
of  the  opinion  the  court  properly  submitted  the  questions 
of  contributory  negligence  and  assumed  risk  to  the  jury. 

It  is  further  contended  that  the  relation  of  fellow- 
servants  existed  between  the  defendant  in  error  and  the 
gripman,  the  eager  at  the  foot  of  the  shaft  who  gave  the 
signal  to  start  the  cable,  and  the  engineer  on  the  surface 
of  the  ground  at  the  mouth  of  the  shaft  who  started  the 
engine  which  set  in  motion  the  cable,  and  for  that  reason 
the  defendant  in  error  cannot  recover.  The'  defendant  in 
error  was  engaged  in  greasing  the  rollers  upon  which  the 
cable  ran  and  in  keeping  said  rollers  in  repair ;  the  gripman 
was  engaged  in  hauling  cars  by  attaching  them  to  the  cable 
by  an  appliance  attached  to  the  car ;  the  eager  was  engaged 
at  the  bottom  of  the  shaft  in  assisting  to  elevate  the  cars 
to  the  surface  of  the  ground,  and  the  engineer  ran  the 
engine  on  the  surface  near  the  mouth  of  the  shaft  which 
elevated  and  lowered  the  cars,  and  also  operated  another 
engine  which  furnished  the  power  which  operated  the  cable. 
It  is  apparent  that  it  required  the  concurrent  action  of  these 
several  workmen  to  start  the  cable,  and  we  think  that  they 
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were  so  situated  that  all  reasonable  minds  would  not  agree 
that  ihey  were,  within  the  meaning  of  the  law,  fellow- 
servants,  but  think  the  question  whether  they  were  fel- 
low-servants was  properly  left  by  the  court  to  the  jury. 
Especially  was  this  true  as  to  the  relation  existing  between 
defendant  in  error,  the  eager  and  the  engineer.  In  Nor- 
ton Bros.  V.  Nadebok,  190  111.  595,  it  was  said  (p.  599)  : 
**As  a  general  rule,  the  question  whether  servants  of  the 
same  master  are  fellow-servants  is  a  question  of  fact  to  be 
determined  by  the  jury  from  all  the  circumstances  of  each 
case.  {Lake  Erie  and  Western  Railroad  Co,  v.  Middleton, 
142  111.  550;  Louisville,  Evansville  and  St.  Louis  Railroad 
Co.  v.  Hawthorn,  147  id.  226;  Mobile  and  Ohio  Railroad 
Co.  V.  Massey,  152  id.  144 ;  Chicago  and  Alton  Railroad  Co. 
V.  House,  172  id.  601 ;  Chicago  and  Alton  Railroad  Co.  v. 
Swan,  176  id.  424.)  If,  however,  the  facts  are  conceded 
or  there  is  no  dispute  with  reference  thereto,  and  all  rea- 
sonable men  will  agree,  from  the  evidence  and  the  legiti- 
mate conclusions  to  be  drawn  therefrom,  that  the  relation 
of  fellow-servants  exists,  then  the  question  becomes  one  of 
law  and  not  of  fact. — Chicago  and  Eastern  Illinois  Rail- 
road Co.  V.  Driscoll,  176  111.  330."  What  is  stated  in  that 
case  we  think  applies  with  equal  force  to  this  case. 

It  is  also  urged  that  the  court  erred  in  admitting  proof 
that  there  was  a  custom  in  force  in  the  mine  of  the  plaintiff 
in  error  not  to  start  the  cable  for  ten  minutes  after  it  had 
been  stopped,  as  no  such  custom  was  averred  to  exist  in 
the  declaration.  We  do  not  think  the  court  committed  er- 
ror in  admitting  this  proof,  as  the  evidence  bore  directly 
upon  the  question  whether  defendant  in  error  was  guilty 
of  contributory  negligence  or  whether  he  assumed  the  risk 
of  being  injured  in  the  manner  in  which  he  was  injured. 
In  North  Chicago  Street  Railroad  Co.  v.  Irwin,  202  111. 
345,  it  was  said  in  disposing  of  a  similar  question  (p.  347)  : 
**There  was  no  allegation  in  the  declaration  that  propelling 
tlie  car  northward  uix)n  the  westerly  or  south-bound  track 
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was  an  act  of  negligence,  still  the  court  did  not  err  in  per- 
mitting appellee  to  prove  the  existence  of  the  custom  of 
running  all  north-bound  cars  on  the  east  track  and  all  south- 
bound cars  on  the  west  track.  The  existence  of  this  cus- 
tom entered  into  the  consideration  of  the  question  whether 
the  niotorman  was  in  the  exercise  of  ordinary  care  in  pro- 
pelling the  car  northwards  on  the  west  track  at  such  a  rate 
of  speed  as  twelve  or  fifteen  miles  per  hour,  and  also  bore 
upon  the  question  of  the  carefulness  or  negligence  of  the 
deceased  in  leaving  the  space  between  the  tracks  and  go- 
ing upon  the  west  track  in  order  to  be  out  of  danger  from 
a  car  moving  northward/' 

It  is  further  urged  that  the  court  committed  error  in 
admitting  proof  of  the  fact  that  the  defendant  in  error  had 
incurred  doctor  bills  and  drug  bills  in  attempting  to  be 
cured  since  the  date  of  the  commencement  of  this  suit.  In 
the  course  of  the  trial  the  defendant  in  error  made  proof 
that  he  had  employed  physicians  to  treat  him  and  that  he 
had  purchased  medicines  which  he  had  taken,  but  the  phy- 
sicians and  druggist  by  whom  he  made  such  proof,  while 
they  fixed  the  amounts  of  their  respective  bills,  did  not  dis- 
criminate between  the  value  of  their  services  or  the  amount 
of  drugs  furnished  the  defendant  in  error  before  and  sub- 
sequent to  the  date  of  the  commencement  of  this  suit.  In 
this  we  think  no  reversible  error  was  committed.  The  de- 
fendant in  error  must  recover  in  this  suit  for  all  damages 
he  has  sustained  in  consequence  of  his  injury,  which  would 
include  his  doctor  bills  and  the  amounts  paid  out  by  him 
for  medicine,  and  the  fact  that  he  had  not  been  fully  healed 
at  the  time  he  brought  his  suit  would  not  bar  him  from 
having  a  physician  to  treat  him,  or  from  purchasing  medi- 
cine to  cure  him,  or  from  making  proof  of  the  value  of 
such  medical  services  or  the  amount  expended  for  medicine 
purchased  subsequent  to  the  date  of  the  commencement  of 
this  suit.  The  question  here  raised  has  been  detennined  by 
this  court,  in  principle,  adversely  to  the  contention  of  the 
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plaintiff  in  error  in  Chicago  City  Railway  Co.  v.  Henry,  218 
111  92,  where,  on  page  95,  it  was  said :  "He  [the  plaintiff] 
must  exercise  reasonable  care  to  effect  a  cure  and  mitigate 
the  effect  of  the  wrongful  act  and  is  entitled  to  recover  all 
legitimate  expenses  incurred  for  that  purpose,  and  if  it  is 
proved  that  further  expenses  for  a  surgical  operation  or 
medical  treatment  or  attendance  will  necessarily  be  required 
the  jury  may  take  that  fact  into  account.  It  was  compe- 
tent for  the  plaintiff  to  show,  by  evidence,  the  value  of  the 
expenses  which  he  had  incurred  for  medical  and  surgical 
services,  and  if  he  would  be  subject  to  like  expenses  in  the 
future  it  would  be  competent  to  prove  the  fact."  In  the 
case  at  bar  the  evidence  went  further  than  the  rule  an- 
nounced in  the  Henry  ca>se.  In  that  case  the  evidence 
would  have  been  largely  speculative,  while  in  the  case  at 
bar  the  facts  that  medical  services  had  been  furnished  and 
medicine  had  been  purchased,  and  the  value  thereof,  were 
definitely  proven. 

It  is  also  urged  that  the  court  committed  reversible  er- 
ror in  giving  and  refusing  instructions.  It  is  claimed  that 
the  court  erred  in  giving  defendant  in  error's  fifth  instruc- 
tion. That  instruction  informed  the  jury  that  if  the  evi- 
dence showed  there  was  a  custom  in  the  mine  of  the  plain- 
tiff in  error  not  to  start  the  cable  for  ten  minutes  after  it 
had  been  stopped,  and  the  custom  had  been  of  long  stand- 
ing in  the  mine,  plaintiff  in  error  would  be  presumed  to 
have  knowledge  of  it  and  would  be  bound  by  such  a  cus- 
tom. We  think  this  a  correct  statement  of  the  law.  It 
was  not  necessary  to  prove  the  plaintiff  in  error  had  estab- 
lished such  custom  by  express  rule,  as,  if  such  proof  had 
been  produced,  it  would  have  tended  to  show  there  was  a 
rule  to  that  effect  in  force  in  plaintiff  in  error's  mine,  and 
not  a  custom.  Neither  was  it  necessary  to  prove  express 
notice  of  the  custom  to  the  plaintiff  in  error,  as  proof  that 
the  custom  was  one  of  long  standing  in  the  mine  was  suf- 
ficient to  establish  the  custom  as  against  the  plaintiff  in  er- 
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ror,  as,  if  the  custom  existed  in  the  mine  for  a  long  time, 
plaintiff  in  error  would  be  presumed  to  have  full  knowl- 
edge of  it. 

It  is  further  urged  that  the  court  erred  in  refusing  to 
give  to  the  jury  plaintiff  in  error's  sixth  refused  instruc- 
tion. That  instruction  was  upon  the  fellow-servant  ques- 
tion and  we  think  was  properly  refused,  as  it  ignored  the 
fact  that  if  the  cable  was  started  by  the  concurrent  negli- 
gence of  the  eager  and  the  engineer,  who  were  not  fellow- 
servants  of  defendant  in  error,  as  well  as  by  the  negligence 
of  the  gripman,  who  was  a  fellow-servant  with  the  defend- 
ant in  error,  still  there  might  be  a  recovery.  The  rule  in 
this  State  is,  where  a  servant  is  injured  through  the  com- 
bined negligence  of  the  master  or  his  representative  and 
that  of  a  fellow-servant,  the  master  cannot  escape  liability 
on  the  ground  that  the  negligence  of  the  fellow-servant 
contributed  to  the  injury.  In  Kennedy  v.  Sidft  &  Co.  234 
111.  606,  on  page  610,  it  is  said:  "The  law  is  well  settled 
that  although  the  negligence  of  a  fellow-servant  of  the  ap- 
pellee contributed  to  his  injury,  still  if  such  injury  was 
caused,  in  part,  by  the  negligence  of  the  appellant  the  ap- 
pellee may  recover,  as  the  general  rule  is,  where  a  servant 
is  injured  through  the  part  negligence  of  the  master  and 
a  fellow-servant,  the  master  cannot  escape  liability  on  the 
ground  that  the  fellow-servant  also  contributed  to  the  in- 
jury." 

The  plaintiff  in  error  has  complained  of  the  refusal  by 
the  court  of  other  instructions  offered  on  its  behalf.  We 
think,  however,  we  have  substantially  disposed  of  its  con- 
tentions in  that  regard  in  what  has  been  said  in  discussing 
the  questions  of  contributory  negligence,  assumed  risk,  and 
the  right  of  the  defendant  in  error  to  establish  the  custom 
said  to  exist  in  the  mine  not  to  start  the  cable  for  ten  min- 
utes after  it  had  been  stopped.  Suffice  it  to  say,  we  have 
considered  all  of  the  contentions  of  the  plaintiff  in  error, 
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and  we  are  of  the  opinion  the  court  committed  no  reversible 
error  in  its  rulings  upon  the  instructions  given  or  refused. 
Finding  no  reversible  error  in  this  record  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


The  People  ex  rcL  L.  C.  Gish,  County  Collector,  Appel- 
lee, vs.  The  Lake  Erie  and  Western  Railroad  Com- 
pany, Appellant. 

Opinion  Hied  December  21,  ipio, 

1.  Taxes — municipal  corporations  have  no  inherent  power  to 
levy  taxes.  Municipal  corporations  and  local  governmental  sub- 
divisions of  the  State  have  no  inherent  power  to  levy  taxes,  as 
such  power  is  inherent  in  the  legislature  and  is  absolute,  except  as 

^restrained  by  the  constitution. 

2.  Same — grant  of  power  to  levy  taxes  must  be  strictly  con- 
strued. If  any  grant  of  power  to  tax  is  made  by  the  legislature  to 
municipal  or  local  authorities  they  must  be  able  to  show  their  war- 
rant for  the  exercise  of  the  power  in  the  words  of  the  grant,  which 
must  be  strictly  construed. 

3.  Same — road  tax  cannot  be  levied  for  ordinary  purposes  in 
excess  of  thirty-six  cents  on  the  $100  taxable  property.  Under  the 
Roads  and  Bridges  act  relating  to  counties  under  township  organi- 
zation, the  highway  commissioners  have  no  power  to  levy  a  road 
and  bridge  tax  in  excess  of  thirty-six  cents  on  the  $100  of  taxable 
property  for  any  of  the  ordinary  purposes  of  such  a  tax,  and  un- 
der section  14  of  such  act  they  may  levy  the  additional  tax  only  in 
case  of  some  unusual  or  extraordinary  event  in  the  nature  of  a 
casualty,  which  does  not  happen  regularly  in  the  ordinary  course. 

4.  Same — certificate  of  commissioners  must  state  what  the  con- 
tingency is  for  which  additional  road  tax  is  levied — when  insuffi- 
cient. The  certificate  of  the  highway  commissioners  •  for  an  ad- 
ditional road  and  bridge  tax  under  section  14  of  the  Roads  and 
Bridges  act  must  state  that  the  additional  tax  is  desired  to  meet 
a  contingency  and  must  state  what  such  contingency  is,  and  it  is 
not  sufficient  to  state  that  it  is  **on  account  of  rains  and  floods,"  as 
rains  are  usual  and  floods  due  to  heavy  rains  not  unusual. 

5.  Same — a  particular  ffood  may  authorise  an  additional  road 
tax.    A  particular  flood  may  be  so  extraordinary  in  its  nature  and 
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consequences  as  to  authorize  the  levy  of  an  additional  tax  under 
section  14  of  the  Roads  and  Bridges  act,  but  if  so,  it  must  be  spe- 
cified in  the  certificate. 

6.  Same — building  of  new  bridges  not  connected  with  any  con- 
tingency does  not  authorise  additional  road  tax.  The  building  of 
bridges  over  creeks,  which  is  in  no  way  connected  with  any  con- 
tingency such  as  is  contemplated  by  section  14  of  the  Roads  and 
Bridges  act,  does  not  authorize  the  levy  of  an  additional  road  tax. 

Appeai,  from  the  County  Court  of  Woodford  county; 
the  Hon.  John  F.  Bosworth,  Judge,  presiding. 

Stevens,  Miller  &  Elliott,  (John  B.  Cockrum,  of 
counsel,)  for  appellant. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Woodford  county  overruled  the 
objection  of  appellant,  the  Lake  Erie  and  Western  Rail- 
road Company,  to  the  excess  of  the  road  and  bridge  tax 
above  thirty-six  cents  on  each  $100  of  the  assessed  valua- 
tion of  its  property  in  the  town  of  MontgtDmery,  and  en- 
tered judgment  and  order  of  sale  as  applied  for  by  the 
appellee,  the  county  collector.  From  the  judgment  this  ap- 
peal was  prosecuted. 

The  facts  were  stipulated  as  follows:  At  the  semi- 
annual meeting  of  the  commissioners  of  highways  held  on 
September  7,  1909,  they  made  and  presented  to  the  board 
of  auditors  and  assessor  their  certificate  that  "on  account 
of  rains  and  floods"  it  would  be  necessary  to  make  a  levy, 
in  addition  to  the  levy  of  thirty-six  cents  on  each  $100 
valuation,  to  the  amount  of  $1700  for  the  purpose  of  build- 
ing certain  culverts  and  repairing  certain  bridges  and  roads 
mentioned  in  the  certificate  and  building  two  bridges  across 
creeks  specified  therein,  and  they  asked  leave  to  make  an 
additional  levy  of  twenty-five  cents  on  each  $100  of  tax- 
able property.     The  board  of  town  auditors  and  assessor 
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thereupon  gave  their  written  consent  to  an  additional  levy 
of  twenty-five  cents  on  each  $ioo,  specifying  the  same  pur- 
poses mentioned  in  the  certificate.  The  commissioners  then 
made  a  certificate  that  they  required  for  road  and  bridge 
purposes  and  for  the  payment  of  outstanding  orders  drawn 
on  their  treasurer  the  rate  of  thirty-six  cents  on  each  $ioo, 
and  also  required  the  rate  of  twenty-five  cents  on  each 
$ioo  for  the  purpose  of  building  said  culverts  and  repairing 
said  bridges  and  roads  and  building  said  bridges,  all  of 
which  were  specified  in  the  certificate.  These  papers  were 
filed  in  the  office  of  the  town  clerk,  and  he  delivered  to  the 
county  clerk  his  certificate  that  the  commissioners  of  high- 
ways had  filod  in  his  office  a  certificate,  together  with  the 
necessary  consent  of  the  board  of  town  auditors  and  as- 
sessor, by  which  they  required  the  rate  of  sixty-one  cents 
on  the  $ioo  vsjuation  for  road  and  bridge  purposes  and 
for  the  payment  of  any  outstanding  orders  drawn  on  them 
by  their  treasurer.  A  tax  was  extended  by  the  county 
clerk  by  virtue  of  this  certificate. 

Municipal  corporations  and  local  governmental  subdi- 
visions of  the  State  have  no  inherent  power  to  levy  taxes. 
{Commissioners  of  Highways  v.  Newell,  80  111.  587.) 
That  power  is  inherent  in  the  legislature  and  absolute  ex- 
cept as  restrained  by  the  constitution,  {City  of  Blooming- 
ton  v.  Lathmn,  142  111.  462,)  and  if  any  grant  of  power  to 
tax  is  made  by  the  legislature  to  municipal  corporations  or 
local  authorities,  they  must  be  able  to  show  their  warrant 
for  the  exercise  of  the  power  in  the  words  of  the  grant, 
which  are  to  be  strictly  construed.  The  reasonable  pre- 
sumption is  that  the  State  has  granted,  in  clear  and  unmis- 
takable terms,  all  it  has  intended  to  grant  at  all.  (Cooley 
on  Taxation,  209.)  Section  14  of  the  act  in  regard  to 
roads  and  bridges  in  counties  under  township  organization 
authorizes  commissioners  of  highways,  if  in  their  opinion 
a  greater  levy  than  thirty-six  cents  on  each  $100  is  needed 
in  view  of  some  contingency,  to  certify  the  same  to  the 
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board  of  town  auditors  and  the  assessor,  and  if  a  majority 
of  the  entire  board  consent  in  writing,  an  additional  levy, 
not  exceeding  twenty-five  cents  on  each  $ioo  of  the  taxable 
property  of  the  town,  may  be  made.  There  is  no  power 
to  levy  a  tax  in  excess  of  thirty-six  cents  on  $ioo  of  tax- 
able property  for  any  of  the  ordinary  purposes  of  a  road 
and  bridge  tax,  and  the  contingency  contemplated  is  some 
unusual  or  extraordinary  event  in  the  nature  of  a  casualty, 
which  does  not  happen  regularly  and  in  the  ordinary  course. 
(People  ex  rel.  v.  Cairo,  Vincennes  and  Chicago  Railway 
Co.  231  111.  438;  People  ex  rel,  v.  Elgin,  Joliet  and  Eastern 
Railway  Co,  243  id.  546.)  The  certificate  of  the  commis- 
sioners must  state  that  the  tax  is  desired  to  meet  a  contin- 
gency and  state  what  the  contingency  is.  {St,  Louis,  Alton 
and  Terre  Haute  Railroad  Co.  v.  People  ex  rel.  224  111. 
155.)  The  certificate  of  the  commissioners  in  this  case 
does  not  specify  any  particular  or  extraordinary  event,  and 
there  is  nothing  in  it  which  shows  that  the  repairs  of  bridges 
have  become  necessary  on  account  of  anything  out  of  the 
usual  and  ordinary  course  of  events.  The  supposed  contin- 
gency mentioned  is  "rains  and  floods,"  and  rains  are  usual 
and  ordinary  events  necessitating  repairs,  and  what  may 
be  called  floods  on  account  of  heavy  rains  are  not  unusual. 
Such  repairs  as  are  specified  may  become  necessary  as  a 
result  of  heavy  rains  and  consequent  floods  at  any  time, 
and  the  building  of  the  two  bridges  over  the  creeks  is  not 
connected  in  any  way  with  any  contingency.  A  particular 
flood  may  be  so  extraordinary  in  its  nature  and  conse- 
quences as  to  authorize  the  additional  tax,  but  if  so  it  must 
be  specified  in  the  certificate.  The  certificate  did  not  com- 
ply with  the  requirements  of  the  statute  and  was  not  a  legal 
basis  for  the  additional  tax. 

The  judgment  is  reversed  and  the  cause  remanded  to 
the  county  court,  with  directions  to  sustain  the  objection. 
Reversed  and  remanded,  with  directions. 
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The  People  ex  rcL  N.  M.  Baird,  County  Collector,  Ap- 
pellant, vs.  The  Cairo,  Vincennes  and  Chicago  Rail- 
way Company,  Appellee. 

Opinion  filed  December  21,  igio. 

1.  Taxes^— rftt/y  of  commissioners  in  the  matter  of  levying  road 
and  bridge  tax.  Under  the  statute  the  commissioners  of  highways 
must  make  a  certificate  of  the  rate  per  cent  agreed  upon  by  them 
to  be  levied  on  the  property  of  the  town  for  road  and  bridge  pur- 
poses and  for  the  payment  of  any  outstanding  orders  drawn  on 
them  by  their  treasurer,  and  this  certificate  must  be  delivered  by 
them  to  the  town  clerk,  to  be  kept  by  him  on  file  for  the  inspection 
of  the  inhabitants  of  the  town. 

2.  Same — duty  of  the  town  clerk  in  matter  of  levying  road  and 
bridge  tax.  When  the  town  clerk  receives  the  certificate  of  the 
highway  commissioners  of  the  rate  they  have  agreed  upon  to  be 
levied  for  road  and  bridge  purposes  and  to  pay  outstanding  orders, 
it  is  his  duty  to  file  the  same  and  keep  it  and  make  a  certified  copy 
of  the  certificate,  and  transmit  such  copy  to  the  county  clerk  as 
the  latter's  authority  to  extend  the  tax. 

3.  Same — the  county  clerk's  only  authority  to  extend  road  and 
bridge  tax  is  the  town  clerk's  certificate.  The  only  authority  of 
the  county  clerk  to  extend  a  road  and  bridge  tax  is  the  town  clerk's 
certified  copy  of  the  highway  commissioners*  certificate,  and  if  the 
paper  transmitted  to  him  by  the  town  clerk  is  the  original  certifi- 
cate of  the  highway  commissioners,  or  is  a  paper  having  nothing 
upon  it  to  indicate  that  it  is  a  copy  and  not  the  original,  the  county 
clerk  has  no  authority  to  extend  the  tax,  and  if  he  does  so  it  is  void. 

4.  Same — county  clerk  may  extend  tax  if  the  paper  transmit- 
ted by  town  clerk  purports  to  be  a  copy.  If  the  paper  transmitted 
by  the  town  clerk  to  the  county  clerk  purports  to  be  a  copy  of  the 
original  certificate  of  the  highway  commissioners  the  county  clerk 
may  extend  the  tax  even  though  such  copy  is  irregular  or  infor- 
mal, as  in  such  case,  under  the  Revenue  act,  any  mere  error,  ir- 
regularity, informality  or  omission  of  the  town  clerk  in  certifying 
the  levy  to  the  county  clerk  may  be  corrected  by  amendment  or 
supplied,  in  the  discretion  of  the  court. 

5.  Same — when  paper  transmitted  to  the  county  clerk  cannot 
be  amended  by  adding  a  certificate.  Where  the  town  clerk  copies 
the  highway  commissioners'  certificate  down  to  the  signatures  and 
then  has  the  commissioners  sign  the  paper  the  same  as  they  signed 
their  certificate,  the  county  clerk  is  not  justified  in  accepting  such 
paper  as  a  copy  of  the  certificate  of  the  commissioners  even  though 
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,  the  paper  bears  no  file-mark,  and  in  such  case  the  paper  cannot  be 
amended,  on  application  for  judgment  and  order  of  sale,  by  adding 
a  proper  certificate. 

6.  Same — failure  of  town  clerk  to  transmit  to  county  clerk  any- 
thing purporting  to  be  a  copy  of  certificate  of  levy  is  fatal  The 
failure  of  the  town  clerk  to  transmit  to  the  county  clerk  anything 
which  purports  to  be  a  copy  of  the  highway  commissioners*  cer- 
tificate of  levy  of  the  road  and  bridge  tax,  or  anything  which  the 
county  clerk  is  justified  in  accepting  as  such  copy,  is  not  a  mere 
irregularity  or  omission  which  may  be  corrected  by  amendment  or 
supplied,  but  is  an  entire  omission  of  one  of  the  steps  essential  to 
the  validity  of  the  tax. 

7.  Same — void  city  tax  cannot  be  included  in  total  taxes  sub- 
ject to  reduction.  If  the  total  taxes  subject  to  reduction  under  the 
amended  Revenue  law  will  not  exceed  three  per  cent  of  the  taxable 
property,  provided  a  certain  void  tax  is  excluded,  there  is  no  vio- 
lation of  the  statute  in  respect  to  such  rate,  and  the  fact  that  a 
tax-payer  elects  to  pay  such  void  tax  does  not  entitle  him  to  in- 
sist that  it  shall  be  included  in  the  aggregate  taxes  to  be  reduced. 

Appeal  from  the  County  Court  of  Coles  county;  the 
Hon.  T.  N.  CoFER,  Judge,  presiding. 

Robert  G.  Hammond,  State's  Attorney,  and  James  W. 
&  Edward  C.  Craig,  for  appellant. 

H.  A.  Neal,  (L.  J.  Hackney,  of  counsel,)  for  appellee.' 

A.  C.  Anderson,  for  the  town  of  Charleston. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  county  court  of  Coles  county  sustained  the  objec- 
tion of  the  appellee,  the  Cairo,  Vincennes  and  Chicago 
Railway  Company,  to  the  application  of  the  appellant,  the 
county  collector  of  said  county,  for  judgment  for  the  road 
and  bridge  tax  for  the  town  of  Mattoon  and  overruled  the 
objection  of  the  railway  company  to  the  town  tax  of  the 
township  of  Charleston.  Judgment  was  entered  accord- 
ingly, from  which  the  collector  appealed  and  assigns  for 
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error  the  adverse  ruling  concerning  the  road  and  bridge 
tax,  and  the  railway  company  questions  the  ruling  against 
it  as  to  the  town  tax  by  means  of  a  cross-error. 

At  the  semi-annual  meeting  of  the  commissioners  of 
highways  of  the  town  of  Mattoon,  held  on  September  7, 
1909,  the  commissioners  made  a  certificate  of  the  rate  of 
thirty-six  cents  on  each  $100  of  taxable  property  as  finally 
agreed  upon  to  be  levied  for  road  and  bridge  purposes  and 
for  the  payment  of  outstanding  orders.  The  certificate 
was  signed  by  the  commissioners  and  was  in  all  respects 
in  accordance  with  the  law.  There  was  no  additional  levy 
required  to  be  certified  to  the  board  of  town  auditors,  but 
the  members  of  that  board  approved  the  certificate  and  en- 
dorsed their  names  upon  it.  The  certificate  was  filed  in  the 
office  of  the  town  clerk  on  the  same  day,  and  he  then  made 
a  copy  of  the  body  of  it  down  to  the  names  of  the  com- 
missioners and  auditors,  and  this  was  signed  by  the  commis- 
sioners and  auditors  in  the  same  manner  as  the  certificate 
filed  in  the  clerk's  office.  The  town  clerk  transmitted  this 
last  paper  to  the  county  clerk,  who  extended  the  tax  by 
virtue  of  it.  On  the  hearing  the  collector  sought  to  obvi- 
ate the  objection  that  the  clerk  did  not  certify  the  levy  to 
ihe  county  clerk  as  required  by  the  statute  by  asking  leave 
to  amend  the  paper  by  annexing  a  certificate  that  it  was  a 
true  copy  of  the  certificate  made  by  the  commissioners  of 
highways  on  file  in  the  office  of  the  town  clerk.  The  court 
sustained  an  objection  to  the  proposed  amendment,  and 
there  being  no  basis  for  extending  the  tax  the  objection  of 
the  railway  company  was  sustained. 

The  statute  requires  the  commissioners  to  make  a  cer- 
tificate of  the  rate  per  cent  agreed  upon  by  them  to  be  lev- 
ied on  the  property  of  the  town  for  road  and  bridge  pur- 
ix>ses  and  for  the  payment  of  any  outstanding  orders  drawn 
by  them  on  their  treasurer,  and  this  certificate  is  to  be  de- 
livered by  them  to  the  town  clerk,  to  be  kept  by  him  on  .file 
for  the  insi^ection  of  the  inhabitants  of  the  town.     The 
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town  clerk  is  then  required  to  certify  the  levy  to  the  county 
clerk,  to  be  by  him  extended  upon  the  collector's  book  of 
the  town,  and  the  certificate  of  the  town  clerk  is  the  au- 
thority, and  the  only  authority,  recognized  by  the  statute 
for  the  extension  of  the  tax  by  the  county  clerk.  It  has 
been  repeatedly  decided  that  any  attempt  of  the  county 
clerk  to  extend  the  tax  without  such  a  certificate  is  illegal. 
It  was  decided  under  a  like  statute  with  respect  to  town 
taxes,  in  Peoria,  Decatur  and  Evansville  Railway  Co.  v. 
People  ex  rel.  141  111.  483,  and  Indiana,  Decatur  and  West- 
em  Railway  Co.  v.  People  ex  rel.  201  id.  351.  The  same 
doctrine  was  declared  with  reference  to  the  statute  requir- 
ing the  filing  of  a  certified  copy  of  a  tax  levy  ordinance  as 
a  basis  for  a  village  tax,  in  the  case  of  Village  of  Russell- 
ville  V.  Purdy,  206  111.  142,  and  was  adhered  to  in  People 
ex  rel,  v.  Kankakee  and  Southzvesiern  Railroad  Co.  218  id. 
588.  It  was  held  in  those  cases  that  in  the  absence  of  a 
certified  copy  of  the  ordinance  the  county  clerk  was  with- 
out authority  to  extend  the  tax  and  that  the  certificate  was 
jurisdictional.  The  rule  was  applied  to  this  statute  in  the 
case  of  Cincinnati,  Indianapolis  and  Western  Railway  Co. 
v.  People  ex  rel.  213  111.  197,  where  it  was  held  that  the 
filing  by  the  town  clerk  of  the  original  certificate  of  levy 
made  by  the  highway  commissioners  instead  of  the  certified 
copy  required  by  the  statute  invalidated  the  tax.  The  law 
is  settled  that  a  county  clerk  has  no  authority  to  act  at  all 
unless  the  tax  levy  is  certified  to  him  by  the  town  clerk. 

The  Revenue  act,  however,  provides  that  no  error  or 
informality  in  the  proceedings  of  any  of  the  officers  con- 
nected with  the  assessment,  levying  or  collecting  of  taxes, 
not  affecting  the  substantial  justice  of  the  tax  itself,  shall 
invalidate  or  in  any  manner  affect  the  tax,  and  any  irregu- 
larity, informality,  omission  or  defective  act  of  any  officer 
may,  in  the  discretion  of  the  court,  be  corrected,  supplied 
and  made  to  conform  to  the  law.  By  virtue  of  that  provi- 
sion any  mere  error,  irregularity,  informality  or  omission 
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of  a  town  clerk  in  certifying  the  tax  levy  to  the  county 
clerk  may  be  corrected  by  amendment  or  supplied,  and  if 
anything  is  received  by  the  county  clerk  from  the  town 
clerk  which  appears  to  be  a  copy  of  the  certificate  of  the 
commissioners  or  which  he  is  justified  in  accepting  as  such, 
any  omission,  defect,  irregularity  or  informality  in  the  act 
of  the  town  clerk  may  be  corrected,  in  the  discretion  of  the 
court,  for  the  purpose  of  sustaining  the  tax.  If,  however, 
there  is  nothing  filed  with  the  county  clerk  which  appears 
to  be  a  certificate  of  the  town  clerk  or  to  be  a  copy  of  the 
certificate  of  the  commissioners  of  highways,  there  is  an  ab- 
solute want  of  authority  to  extend  the  tax,  since  there  is  an 
entire  omission  of  one  of  the  necessary  steps  to  the  validity 
of  a  tax.  Such  a  failure  to  comply  with  the  statute  is  not 
a  mere  error,  informality  or  omission  required  to  make  the 
certificate  of  the  town  clerk  complete  and  perfect.  If  a  pa- 
per is  filed  with  the  county  clerk  which  appears  on  its  face 
to  be  a  copy,  it  may  be  amended  on  the  hearing  by  adding 
a  complete  and  proper  certificate.  (Toledo,  St,  Louis  and 
Western  Railroad  Co.  v.  People  ex  rel.  225  111.  425 ;  Peo- 
ple ex  rel.  v.  Kankakee  and  Southwestern  Railroad  Co,  237 
id.  362.)  The  application  of  the  statute  providing  for  the 
correction  of  errors  and  omissions  is  illustrated  by  the  lat- 
ter case,  where  the  certificate  of  the  commissioners,  with 
the  written  consent  of  the  auditors  and  assessor,  was  made 
in  duplicate,  and  one  was  deposited  in  the  office  of  the  town 
clerk  and  the  other  was  annexed  to  other  papers  and  all 
delivered  as  one  document  to  the  county  clerk,  with  a  cer- 
tificate which  was  not  complete  because  it  related  only  to 
a  part  of  the  papers.  One  of  the  papers  attached  to  the 
certificate  was  a  copy  of  a  vote  at  the  town  meeting  at- 
tempting to  levy  the  additional  road  and  bridge  tax.  That 
was  necessarily  a  copy  of  the  town  record,  and  the  papers 
did  not  bear  any  file-rriark,  so  that  there  was  clearly  an  at- 
tempt of  the  town  clerk  to  comply  with  the  law  and  his 
omission  could  be  supplied  by  an  amendment.    In  this  case 
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the  paper  filed  with  the  county  clerk  did  not  appear  to  be 
a  copy,  but  showed  the  different  handwriting  of  the  vari- 
ous persons  who  signed  it  and  had  the  appearance  of  being 
an  original  certificate  required  to  be  kept  in  the  town  clerk's 
office.  It  did  not  bear  any  file-mark,  and  that  is  the  only 
thing  insisted  upon  as  evidence  that  it  appeared  to  be  a  copy 
and  not  the  original.  The  want  of  a  file-mark,  standing 
alone,  would  raise  no  inference  except  that  the  town  clerk 
had  sent  the  paper  to  the  county  clerk  instead  of  filing  it 
in  his  office.  As  the  paper  did  not  appear  to  be  a  copy, 
and  could  not  have  been  so  regarded  by  the  county  clerk, 
there  was  nothing  which  could  be  amended.  (Cincinnati, 
Indianapolis  and  Western  Railway  Co.  v.  People  ex  reL 
supra;  Village  of  Russellville  v.  Pnrdy,  sttpra. )  The  court 
did  not  err  in  sustaining  the  objection  to  the  road  and 
bridge  tax. 

The  court  overruled  the  objection  of  the  railroad  com- 
pany to  the  town  tax  of  the  township  of  Charleston.  The 
objection  was,  that  the  total  taxes  subject  to  reduction  un- 
der the  Juul  law  exceeded  three  per  cent,  including  the  city 
tax  of  the  city  of  Charleston,  and  that  reduction  was  not 
made  as  required  by  that  law.  It  was  agreed  by  the  par- 
ties that  the  aggregate  tax  rates,  including  the  city  tax, 
amounted  to  4.15  per  cent,  but  that  the  city  tax  was  illegal 
and  void  for  want  of  a  certified  copy  of  the  tax  levy  ordi- 
nance as  a  basis  for  the  tax.  If  the  city  tax  was  excluded, 
the  remaining  taxes  were  less  than  three  per  cent  of  the 
taxable  property.  As  that  tax  was  void  and  the  clerk  was 
without  authority  to  include  it  there  was  no  violation  of 
the  statute,  and  the  fact  that  the  railroad  company  elected 
to  pay  the  void  city  tax  did  not  alter  the  situation.  It  had 
no  right  to  insist  that  a  void  tax  should  be  included  in  the 
aggregate  taxes  to  be  reduced. 

The  judgment,  is  affirmed.  Judgment  affirmed. 
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The  People  ex  rel.  J.  H.  Cline,  County  Collector,  Appel- 
lant, vs.  Noah  Kuns,  Appellee. 

Opinion  filed  December  21,  ipio. 

1.  Drainage — a  drainage  district  cannot  create  indebtedness  in 
advance  of  levying  assessment,  A  drainage  district  has  no  power, 
either  under  the  Farm  Drainage  act  or  the  Levee  act,  to  create  in 
advance  any  indebtedness  for  completing  an  improvement  and  then 
levy  an  assessment  to  meet  it. 

2.  Same — when  farm  drainage  assessment  is  invalid.  Where  a 
contract  for  the  construction  of  the  work  in  a  sub-district  is  let 
and  the  work  is  begun  and  several  payments  are  made  thereon  un- 
der an  organization  of  such  sub-district  which  is  void  because  the 
meetings  of  the  commissioners  were  held  outside  the  district,  a 
new  assessment  made  under  an  attempted  re-organization,  to  pay 
for  the  work  done  under  the  contract,  which  the  commissioners 
confirmed  after  the  re-organization,  is  invalid. 

3.  Same — drainage  records  are  admissible  to  show  that  work 
has  been  done  in  advance  of  the  assessment.  Upon  application  for 
judgment  and  order  of  sale  for  a  delinquent  drainage  assessment 
the  records  of  the  commissioners  are  admissible  to  show  that  the 
work  for  which  the  assessment  was  levied  was  the  same  work  in- 
tended to  be  done  under  a  former  void  assessment,  and  that  such 
work  has  been  wholly  or  partly  completed  under  the  original  con- 
tract, entered  into  under  such  former  assessment. 

Appeal  from  the  County  Court  of  Piatt  county;  the 
Hon.  E.  J.  Hawbaker,  Judge,  presiding. 

A.  C.  Edie,  for  appellant. 

James  Hicks,  and  Reed  &  Reed,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

At  the  June  term,  1910,  of  the  county  court  of  Piatt 
county,  upon  the  hearing  of  an  application  for  judgment 
against  certain  lands  for  delinquent  taxes  and  assessments 
for  1909,  objections  by  appellee  to  an  assessment  allegied 
to  have  been  made  by  the  drainage  commissioners  of  sub- 
district  No.  2  of  Union  Drainage  District  No.  3  of  the 
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towns  of  Cerro  Gordo  and  Willow  Branch,  in  said  county, 
were  sustained  and  judgment  refused.  This  appeal  was 
then  prosecuted  to  this  court  on  behalf  of  appellant. 

The  drainage  district  in  question  was  organized  under 
the  Farm  Drainage  act.  Sub-district  No.  2  was  originally 
organized  by  an  order  of  the  drainage  commissioners  on 
August  17,  1908.  The  commissioners  made  a  classification 
of  the  lands  of  the  sub-district  and  held  a  meeting  on  Oc- 
tober 2,  1908,  to  hear  objections  to  the  classification.  Said 
classification  was  confirmed  by  the  commissioners  and  an 
assessment  of  $5680  was  made  on  the  lands  in  the  sub- 
district.  October  30,  1908,  the  commissioners  held  a  meet- 
ing to  receive  bids  for  the  work  to  be  done  in  said  sub- 
district.  One  H.  S.  Walters  bid  the  sum  of  $6109.13  for 
the  work  and  the  contract  was  awarded  to  him  at  that  fig- 
ure. November  6,  1908,  Walters  entered  into  a  contract 
with  the  commissioners,  agreeing  to  do  the  work  according 
to  the  specifications,  which  were  made  a  part  of  the  con- 
tract, for  the  amount  of  his  said  bid.  The  work,  which 
consisted  of  the  construction  of  a  tile  drain  as  the  main 
outlet  of  the  lands  in  the  sub-district,  was  begun  in  De- 
cember, 1908.  It  appears  from  the  records  of  the  former 
proceedings  introduced  in  evidence  that  appellee  refused  to 
pay  the  assessment  made  October  2,  1908,  against  his  lands. 
At  the  Jime  term,  1909,  of  said  county  court,  on  applica- 
tion being  made  to  sell  his  lands  for  failure  to  pay  said 
assessment,  the  objections  were  sustained  and  judgment  re- 
fused. The  meetings  of  the  drainage  commissioners  for 
this  drainage  district  for  the  said  year  1908,  it  is  conceded, 
were  all  held  outside  of  the  limits  of  the  drainage  district. 
After  the  decisions  in  People  v.  Carr,  231  111.  502,  People 
V.  Schivank,  237  id.  40,  and  other  decisions  of  this  court  of 
like  import,  holding  that  all  meetings  of  drainage  commis- 
sioners required  by  statute  of  which  a  record  was  to  be 
kept  must  be  held  within  the  limits  of  the  drainage  district, 
it  was  decided  by  the  commissioners  of  this  sub-district  that 
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all  their  previous  proceedings  were  illegal,  and  they  under- 
took a  re-organization  of  the  district  and  the  making  of  a 
new  assessment.  On  September  28,  1909,  they  held  a  meet- 
ing for  that  purpose  and  adopted  a  resolution  which  recited 
their  previous  meetings,  and  that,  after  they  had  publicly 
advertised,  the  bid  of  H.  S.  Walters  was  accepted  and  that 
he  "entered  into  a  satisfactory  contract  for  the  perform- 
ance of  said  work  and  is  proceeding  therewith ;  and  where- 
as said  bid  was  accepted  at  a  meeting  held  in  the  village 
of  Cerro  Gordo,  Illinois,  and  outside  said  drainage  district, 
and  also  before  a  valid  and  legal  assessment  had  been  made 
upon  the  lands  of  said  sub-district,  and  whereas  since  said 
letting  the  assessment  to  pay  the  said  work  has  been  legally 
made  and  the  legal  procedure  therein  corrected,  and  where- 
as at  said  first  letting  there  was  a  number  of  competitive 
bids  for  said  work  and  the  bid  of  H.  S.  Walters  was  the 
lowest,  and  the  undersigned  commissioners,  after  having 
made  due  investigation,  are  of  the  opinion  that  said  work 
cannot  be  re-let  for  as  low  a  sum  as  that  provided  in  said 
contract  with  said  H.  S.  Walters,  and  that  it  would  be 
*  *  *  for  the  best  interests  of  said  sub-district  that  said 
contract  stand  and  be  executed  as  originally  made,"  it  was 
therefore  provided  said  contract  be  approved  in  all  things. 
From  the  records  of  the  board  of  drainag^e  commission- 
ers it  appears  that  three  different  payments,  amounting  to 
$4462.44,  had  been  paid  by  said  board  to  Walters  for  the 
work  under  the  original  contract,  previous  to  said  meeting 
of  September  28,  1909.  Under  the  terms  of  the  contract 
this  amount  represented  eighty  per  cent  of  the  value  of  the 
work  done  at  that  time, — that  is,  the  contractor,  previous  to 
this  meeting,  as  shown  by  this  record,  had  done  practicably 
all  the  work  under  the  contract.  This  court  has  held  re- 
peatedly that  a  drainage  district  under  the  Farm  Drainage 
act  has  no  power  to  create  in  advance,  either  under  the 
Farm  Drainage  act  or  under  the  Levee  act,  any  indebted- 
ness for  completing  an  improvement  and  then  levy  an  as- 
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sessraent  to  meet  it.  Drainage  Comrs.  v.  Kinney,  233  111. 
67;  Vanddia  Levee  and  Drainage  District  v.  Hutchins, 
234  id.  31 ;  Schafer  v.  Gerbers,  234  id.  468;  Morgan  Creek 
Drainage  District  v.  Hawley,  240  id.  123. 

Counsel  for  the  appellant  first  insists  that  the  records 
showing  the  proceedings  of  the  drainage  commissioners 
were  improperly  permitted  to  be  introduced  in  evidence  be- 
cause they  showed  on  their  face  that  they  were  records 
of  illegal  and  invalid  proceedings.  We  think  these  rec- 
ords were  properly  introduced  for  the  purpose  of  showing 
whether  the  work  to  be  paid  for  by  this  assessment  was 
the  same  work  proposed  to  be  done  under  the  former  pro- 
ceedings, and  whether  that  work  had  been,  in  fact,  partly 
or  wholly  performed  under  the  former  contract.  The  in- 
tent and  purpose  of  the  resolution  passed  September  28, 
1909,  can  only  be  fully  understood  by  taking  into  consid- 
eration the  void  proceedings  referred  to.  Those  void  pro- 
ceedings were  properly  introduced  for  that  purpose.  Baird 
v.  Hutchinson,  179  111.  435;  Patton  v.  People,  229  id.  512; 
Shaughnessy  v.  Holt,  236  id.  485. 

Counsel  for  appellant  argues  that  as  the  proceedings 
under  which  the  original  contract  was  let  were  invalid  the 
district  incurred  no  liability,  and,  in  fact,  was  not  legally 
organized,  and  hence  the  decisions  cited  above  do  not  ap- 
ply, as  no  indebtedness  had  been  created.  We  cannot  agree 
with  this  reasoning.  If  the  drainage  commissioners  could 
have  work  of  this  kind  done  without  entering  into  a  legal 
contract  and  thereafter  could  levy  a  legal  assessment  to  pay 
for  that  work,  thus  avoiding  the  provisions  of  the  statute 
in  question  and  the  decisions  construing  the  same,  by  en- 
tering into  a  new  contract  which  merely  re-affirmed  the  old 
contract  the  protection  which  was  intended  by  the  legisla- 
ture to  be  granted  by  said  statute  to  the  property  owners 
would  be  absolutely  nullified.  No  other  conclusion  can  be 
drawn  from  this  record  than  that  this  assessment  was  lev- 
ied to  pay  for  work  that  had  already  been  done  by  said 
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contrajctor  under  his  original  contract.  The  assessment  was 
therefore  illegal,  and  the  court  rightly  sustained  the  objec- 
tion to  the  application  for  judgment  of  sale  against  the 
lands  of  appellee. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  afhrmed. 


The  People  oi?  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Fred  Steinhauer,  Plaintiff  in  Error. 

Opinion  filed  Decetnber  21,  ipio. 

1.  Criminal  law — an  allegation  of  a  sale  of  intoxicating  liquor 
includes  all  acts  necessary  to  constitute,  a  sale.  An  allegation,  in 
an  information,  of  a  sale  of  intoxicating  liquor  by  the  defendant 
is  an  allegation  of  all  acts  as  are  necessary  to  constitute  a  sale, 
and  it  is  not  necessary  to  allege  each  step  of  the  process  by  which 
a  sale  might  be  completed,  up  to  and  including  the  delivery. 

2.  Same — court  may,  in  its  discretion,  permit  witness  to  testify 
ivhose  name  is  not  endorsed  on  the  information.  It  is  within  the 
sound  discretion  of  the  trial  court  to  permit  a  witness  to  testify  in 
a  criminal  prosecution  whose  name  is  not  endorsed  on  the  infor- 
mation or  indictment;  and  there  is  no  abuse  of  such  discretion 
where  the  defendant,  who  testified  in  his  own  behalf,  did  not  deny 
the  testimony  of  such  witness,  and  there  is  no  reason  for  suppos- 
ing ne  would  have  denied  it  had  he  known,  before  the  trial,  that 
such  witness  would  testify. 

3.  Local  option — section  ij  of  the  Local  Option  law  does  not 
create  or  define  any  independent  offense.  Section  13  of  the  Local 
Option  law  does  not  define  or  create  any  independent  offense,  but  it 
does  provide  that  the  taking  of  orders  or  the  making  of  agreements 
in  anti-saloon  territory  for  the  sale  or  delivery  of  any  intoxicating 
liquors  shall  be  an  unlawful  selling  of  intoxicating  liquor  in  anti- 
saloon  territory. 

4.  Same — the  legislature  has  power  to  prohibit  taking  orders 
in  anti-saloon  territory  for  sale  of  intoxicating  liquors.  The  liquor 
traffic  is  subject  to  such  police  regulations  as  the  legislature  may 
see  fit  to  adopt,  and  it  is  within  the  power  of  the  legislature  to 
prohibit  the  taking  of  orders  in  anti-saloon  territory  for  the  sale 
or  delivery  of  intoxicating  liquors. 
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5.  Same — legislature  may  provide  what  shall  be  a  delivery.  In 
the  absence  of  any  statutory  regulation  or  any  agreement  of  the 
parties  as  to  the  place  of  delivery  or  what  shall  constitute  deliv- 
ery in  the  case  of  an  ordinary  sale  of  personal  property  to  be  de- 
livered to  the  purchaser,  the  courts  hold,  by  judicial  construction, 
that  a  delivery  to  a  common  carrier  is  a  delivery  to  the  purchaser ; 
but  it  is  competent  for  the  legislature  to  provide  by  statute  what 
shall  be  a  delivery  in  the  absence  of  an  agreement. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — ^heard  in  that  court  on  writ  of  error  to  the 
County  Court  of  Fayette  county;  the  Hon.  John  H.  Webb, 
Judge,  presiding. 

John  A.  Bingham,  and  E.  B.  Spurgeon,  for  plaintiff 
in  error. 

W.  H.  Stead,  Attorney  General,  and  Will  P.  Wel- 
KER,  State's  Attorney,  (Albert  &  Matheny,  of  counsel,) 
for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error,  Fred  Steinhauer,  was  found  guilty 
by  a  jury,  in  the  county  court  of  Fayette  county,  on  the 
first  and  second  counts  of  an  information  charging  him 
with  sales  of  intoxicating  liquor  in  the  township  of  Van- 
dalia,  which  was  anti-saloon  territory,  and  the  court  sen- 
tenced him  to  imprisonment  in  the  county  jail  twenty  days 
and  to  pay  a  fine  of  $100  and  costs.  The  Appellate  Court 
for  the  Fourth  District  affirmed  the  judgment. 

The  first  ruling  of  the  county  court  complained  of  is 
the  refusal  to  quash  the  information.  There  were  four 
counts,  but  as  plaintiff  in  error  was  not  found  guilty  under 
the  third  and  fourth,  their  averments  are  not  material.  The 
objection  made  to  the  first  and  second  counts  is,  that  they 
merely  charged  the  plaintiff  in  error  with  selling  intoxicat- 
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ing  liquor  and  did  not  allege  a  delivery  of  the  liquor.  To 
allege  a  sale  is  to  allege  a  fact  including  all  such  acts  as 
are  necessary  to  constitute  a  sale.  It  was  not  necessary  to 
allege  each  step  of  the  process  by  which  a  sale  might  be 
completed. 

The  plaintiff  in  error  lived  in  Vandalia,  which  was  anti- 
saloon  territory,  and  kept  a  saloon  in  Altamont.  He  took 
orders  for  whisky  in  Vandalia  and  delivered  it  by  express 
from  his  saloon  in  Altamont  to  the  purcha3ers.  One  sale 
was  made  to  Charles  Kurtz,  who  came  into  a  car  in  Van- 
dalia where  the  defendant  was  sitting  and  g^ave  him  a  dol- 
lar, telling  him  to  send  him  a  quart  of  whisky,  and  the 
whisky  was  delivered  by  express.  A  second  sale  was  proved 
by  testimony  of  Floyd  Miller,  and  when  he  was  produced 
as  a  witness  objection  Was  made  to  his  testifying  on  the 
ground  that  plaintiff  in  error  had  no  notice  that  he  would 
be  a  witness.  The  State's  attorney  had  furnished  to  the 
attorneys  for  plaintiff  in  error  a  list  of  witnesses  which  did 
not  include  the  name  of  Miller.  The  court  overruled  'the 
objection,  and  counsel  say  that  the  defendant  was  thereby 
-compelled  to  meet  the  testimony  of  Miller,  w^hich  he  was 
not  prepared  to  meet,  and  they  say :  "This  sort  of  practice 
should  not  be  tolerated  by  courts  of  a  civil  nation,  as  it 
savors  too  much  of  the  Spanish  inquisition,  and  we  feel 
should  be  promptly  and  most  positively  condemned."  The 
practice  of  allowir^  a  witness  to  testify  whose  name  does 
not  appear  in  the  list  furnished  to  the  accused  has  not  been 
regarded  in  a  light  so  unfavorable,  but,  on  the  contrary,  it 
has  been  held  by  this  court  in  numerous  cases,  beginning 
in  1841  with  the  case  of  Gardner  v.  People,  3  Scam.  83, 
that  the  prosecutor  is  not  restricted  to  the  witnesses  whose 
names  are  furnished,  and  even  in  the  most  serious  crimes 
it  is  within  the  discretion  of  the  court  to  allow  other  wit- 
nesses to  testify.  The  sale  to  Miller  was  not  denied  by  the 
plaintiff  in  error,  who  testified  in  his  own  behalf,  and  there 
is  not  the  slightest  reason  to  suppose  that  he  would  or 
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could  have  disputed  the  facts  testified  to  by  Miller  if  he 
had  known  before  the  trial  that  Miller  would  testify.  The 
court  was  right  in  overruling  the  objection.  Miller  met 
plaintiff  in  error  on  the  street  in  Vandalia  and  told  him 
when  he  went  to  Altamont  to  send  him  a  half  a  gallon  of 
whisky.  The  whisky  was  received  by  express  and  was  af- 
terward paid  for  by  Miller.  The  guilt  of  defendant  was 
established  and  the  jury  could  not  have  found  otherwise. 

It  is  argued,  however,  that  the  taking  of  an  order  for 
liquor  in  anti-saloon  territory,  the  delivery  of  the  liquor  to 
an  express  company  in  saloon  territory  and  the  receipt  of 
the  same  and  payment  therefor  by  the  purchaser  in  anti- 
saloon  territory  is  not  an  offense  against  the  law.  If  it  is 
not,  it  must  be  because  section  13  of  the  Local  Option  law 
violates  some  constitutional  provision  arid  is  void,  since  that 
section  provides  that  the  taking  of  orders  or  the  making  of 
agreements  in  anti-saloon  territory  for  the  sale  or  delivery 
of  any  intoxicating  liquors  shall  be  held  to  be  an  unlaw- 
ful selling.  Counsel  do  not  point  to  any  provision  of  the 
constitution  which  is  violated  by  that  section,  but  devote  a 
lengthy  argument  to  the  propositions  that  in  ordinary  sales 
the  title  does  not  pass  until  there  is  a  delivery,  unless  there 
is  an  agreement  that  the  property  is  to  remain  in  the  pos- 
session of  the  vendor ;  that  even  then  the  title  does  not  pass 
unless  the  property  is  separated  from  the  bulk  of  other 
property  of  the  same  kind;  that  in  this  case  it  was  not  in- 
tended that  the  whisky  should  remain  in  the  possession  of 
the  vendor,  and  that  consequently  there  was  no  completed 
sale  until  the  delivery  to  the  express  company,  which  took 
place  in  saloon  territory.  The  liquor  traffic  is  subject  to 
such  police  regulations  as  the  legislature  may  see  fit  to 
adopt,  and  it  cannot  be  doubted  that  it  is  within  the  power 
of  the  legislature  to  prohibit  the  taking  of  orders  in  anti- 
saloon  territory  for  the  sale  or  delivery  of  intoxicating  liq- 
uors. That  has  been  done  by  providing  that  such  taking  of 
orders  shall  constitute  an  unlawful  selling  within  the  mean- 
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ing  of  the  act.  In  the  case  of  an  ordinary  sale  of  personal 
property  not  regulated  by  statute  and  where  there  is  to  be 
a  delivery  of  property  to  the  purchaser,  if  there  is  no  agree- 
ment as  to  the  place  of  delivery  or  what  shall  constitute  a 
delivery,  the  courts,  by  judicial  construction,  hold  that  a 
delivery  to  a  common  carrier  is  a  delivery  to  the  purchaser ; 
but  it  is  entirely  competent  for  the  parties  to  provide  other- 
wise, or  for  the  legislature  to  provide  by  statute  what  shall 
be  a  delivery  in  the  absence  of  an  agreement.  Section  13 
does  not  define  or  create  an  independent  offense,  (People 
V.  Young,  237  111.  196,)  but  it  does  provide  that  transac- 
tions such  as  were  proved  in  this  case  shall  constitute  an 
unlawful  selling  of  intoxicating  liquor  within  anti-saloon 
territory.  What  has  been  said  disposes  of  every  question 
raised  in  the  case. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  ofHrnied. 


James  E.  Graham,  Appellee,  vs.  Frank  Peters,  Appellant 
Opinion  Hied  December  21,  ipio, 

1.  Elections — canvass  by  judges  is  merely  a  count  of  the  bal- 
lots. The  canvass  by  the  judges  of  election  is  merely  the  count  of 
the  ballots,  in  which  the  judges  credit  to  the  several  candidates 
the  ballots  which  in  the  opinion  of  the  judges  should  be  counted 
for  such  candidates,  and  the  return  is  a  statement  of  such  count, 
which  is  prima  facie  evidence  of  the  result  of  the  election. 

2.  Same — ballots  are  the  original  evidence  of  the  votes  cast. 
The  ballots  are  the  original  evidence  of  the  votes  cast  at  an  elec- 
tion, and  are  better  evidence  of  the  result  than  the  return,  if  they 
have  been  preserved  in  the  manner  required  by  the  Election  law, 
for  the  purpose  of  securing  the  integrity  of  the  ballots  in  case 
there  should  be  a  contest. 

3.  Same — ballots  not  properly  preserved  will  not  prevail  over 
undiscredited  return.  If  there  is  no  evidence  which  casts  discredit 
upon  the  judges'  return,  and  the  ballots  have  not  been  properly  pre- 
served and  have  been  so  kept  that  they  might  have  been  reached 
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by  unauthorized  persons,  the  ballots  are  not  better  ovidence  than 
the  return. 

4.  Same — rule  ivhere  both  ballots  and  return  arc  discredited. 
If  the  evidence  in  an  election  contest  shows  that  both  the  judges 
of  election  and  the  custodian  of  the  ballots  have  failed  properly  to 
perform  their  duties,  neither  the  return  of  the  judges  nor  the  bal- 
lots will  prevail  over  the  other  but  the  result  must  be  determined 
from  a  consideration  of  both,  with  all  the  facts  and  circumstances 
surrounding  the  case. 

5.  Same — provisions  of  statute  for  preserving  the  ballots  must 
be  substantially  complied  with,  at  least.  The  provisions  of  the 
statute  for  preserving  the  ballots  are  directory,  in  the  sense  that 
the  precise  method  prescribed  is  not  essential  if  there  is  a  substan- 
tial compliance  and  it  is  clearly  proved  that  the  ballots  have  been 
kept  intact  in  the .  condition  as  when  counted  and  have  been  pro- 
tected from  any  opportunity  to  tamper  with  them. 

6.  Same — contestant  has  burden  of  showing  that  ballots  have 
been  kept  intact.  In  an  election  contest  the  contestant  is  the  mov- 
ing party,  and  the  burden  is  upon  him  to  show  that  the  ballots  have 
been  kept  intact  substantially  as  required  by  the  statute  and  pre- 
served in  such  a  way  that  there  was  no  reasonable  opportunity  to 
tamper  with  them,  otherwise  they  cannot  overcome  the  return. 

7.  Same — proof  that  ballots  were  kept  inviolate  must  be  clear 
if  statutory  method  is  not  followed.  If  the  method  pointed  out  by 
the  statute  for  keeping  the  ballots  inviolate  is  not  pursued,  the 
evidence  must  be  clear  and  satisfactory  that  the  method  actually 
adopted  was  such  that  there  was  no  reasonable  opportunity  for 
unauthorized  persons  to  deal  with  them. 

8.  Same — when  the  court  is  not  justified  in  accepting  ballots 
as  better  evidence  than  return.  A  disregard  of  the  provision  of 
the  statute  requiring  a  wax  impression  seal  is  of  itself  not  conclu- 
sive against  the  ballots  as  evidence,  but  unless  the  proof  is  clear 
that  the  ballots  were  so  kept  as  to  prevent  any  reasonable  oppor- 
tunity of  tampering  with  them,  the  court  is  not  justified  in  ordering 
a  re-count  of  the  ballots  and  basing  its  decision  on  such  re-count, 
contrary  to  the  return  of  the  judges,  which  is  unimpeached. 

Appeal  from  the  County  Court  of  Sangamon  county; 
the  Hon.  Ghorge  W.  Murray,  Judge,  presiding. 

Andrus  &  Trutter,  (Sidney  S.  Breese,  of  counsel,) 
for  appellant. 

Graham  &  Graham,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

At  an  election  held  on  April  5,  1910,  in  the  town  of 
llliopolis,  in  Sanganion  county,  the  appellant,  Frank  Peters, 
and  the  appellee,  James  E.  Graham,  were  rival  candidates 
for  the  office  of  collector.  The  ballots  were  canvassed,  and 
the  result  determined  was  that  the  appellant  had  received 
163  votes  and  appellee  162  votes,  and  a  return  was  made 
accordingly.  The  appellant  received  a  certificate  of  election 
and  qualified  as  collector.  Appellee  filed  in  the  county  court 
his  petition  for  a  contest,  alleging  that  ballots  were  counted 
for  the  appellant  which  should  not  have  been  counted  and 
others  were  not  counted  for  appellee  which  should  have 
been  counted  for  him.  The  petition  was  answered  with  a 
denial  of  any  errors  in  the  canvass,  and  the  issue  coming  on 
for  hearing,  the  court,  against  the  objection  of  appellant, 
ordered  a  re-count  of  the  ballots,  and,  after  deciding  dis- 
putes between  the  parties  based  on  the  appearance  of  cer- 
tain ballots  and  the  manner  in  which  they  were  marked, 
found  that  161  legal  votes  were  cast  for  the  appellee  and 
159  for  the  appellant.  It  was  thereupon  adjudged  that  the 
atppellee  was  duly  elected  collector,  and  the  court  ordered 
that  a  proper  certificate  of  election  be  issued  to  him  and 
the  certificate  of  election  issued  to  the  appellant  be  canceled 
and  annulled. 

The  appellant  questions  the  ruling  of  the  court  in  re- 
fusing to  count  for  him  certain  ballots  which  the  court  con- 
cluded were  defectively  marked  and  counting  for  appellee 
a  ballot  which  was  alleged  to  have  a  distinguishing  mark, 
and  the  appellee  questions  rulings  in  counting  a  ballot  for 
the  appellant  which  it  is  claimed  had  a  distinguishing  mark, 
and  another  in  which  a  judge  of  the  election  wrote  his  in- 
itials and  by  mistake  one  of  the  three  initials  was  a  differ- 
ent letter,  but  the  principal  controversy  is  whether  the  bal- 
lots ought  to  prevail  over  the  return  of  the  judges. 
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The  rules  of  court  by  which  courts  hearing  election 
contests  are  to  be  governed  have  been  stated  in  various 
cases.  The  canvass  by  the  judges  of  election  is  merely  a 
count  of  the  ballots,  in  which  the  judges  credit  to  the  sev- 
eral candidates  the  ballots  which  in  their  judgment  ought 
to  be  counted  for  them,  and  the  return  is  a  statement  of 
such  count.  The  return  is  prima  facie  evidence  of  the  re- 
sult, but  the  ballots  are  the  original  evidence  of  the  votes 
cast,  and  are  better  evidence  of  the  result  if  they  have  been 
preserved  in  the  manner  required  by  the  Election  law,  for 
the  purpose  of  securing  the  integrity  of  the  ballots  in  case 
there  should  be  a  contest.  The  statute  provides  that  they 
shall  be  strung  upon  a  piece  of  flexible  wire  and  the  ends 
united  in  a  firm  knot,  sealed  in  such  a  manner  that  it  can 
not  come  untied  without  breaking  the  seal.  The  ballots  so 
strung  are  to  be  enclosed  in  a  secure  canvas  covering  re- 
curely  tied  and  sealed  with  official  wax  impression  seals  in 
such  manner  that  it  cannot  be  opened  without  breaking  the 
seals.  The  ballots  in  the  canvas  covering  are  then  to  be 
returned  to  the  proper  clerk,  who  is  required  to  preserve 
them  carefully.  The  question  whether  they  shall  prevail  in 
a  contest  over  the  return  is  to  be  determined  by  considering 
whether  they  have  been  preserved  in  substantial  compliance 
with  these  requirements  or  have  been  so  exposed  to  the 
reach  of  unauthorized  persons  that  they  may  have  been 
changed  or  tampered  with.  If  there  is  no  evidence  which 
would  cast  discredit  upon  the  return  and  the  ballots  have 
not  been  properly  preserved  but  have  been  so  kept  that  they 
might  have  been  reached  by  unauthorized  persons,  they  will 
not  be  regarded  as  better  evidence  than  the  return.  (Eg- 
gers  v.  Fox,  177  111.  185;  Murphy  v.  Battle,  155  id.  182; 
Bcall  V.  Albert,  159  id.  127;  Bonney  v.  Finch,  180  id.  133; 
Caldwell  v.  McBlvain,  184  id.  552.)  Where  the  evidence 
shows  that  both  the  judges  of  election  and  the  custodian 
of  the  ballots  have  failed  properly  to  perform  their  duties, 
neither  the  return  of  the  judges  nor  the  ballots  will  pre- 
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vail  over  the  other,  but  the  result  must  be  determined  from 
a  consideration  of  the  return  and  the  ballots,  with  all  the 
facts  and  circumstances  surrounding  the  case.  (Catron  v. 
Craw,  164  111.  20;  Jeter  v.  Headley,  186  id.  34;  Caldzvell 
V.  McElvain,  supra.)  The  provisions  of  the  statute  for 
preserving  the  ballots  are  directory  in  the  sense  that  the 
precise  method  prescribed  is  not  essential  if  there  is  a  sub- 
stantial compliance  and  it  is  clearly  proved  that  the  ballots 
have  been  kept  intact  in  the  same  condition  as  when  counted 
and  protected  from  any  opportunity  for  interference  with 
them.  The  contestant  is  the  moving  party,  and  the  burden 
is  upon  him  to  show  that  the  ballots  have  been  kept  intact 
substantially  as  required  by  the  statute  and  preserved  from 
any  opportunity  to  tamper  with  them.  It  is  not  incumbent 
on  the  defendant  to  show  that  they  have  been  changed,  and 
unless  the  contestant  shows  that  they  have  been  kept  in 
such  a  way  that  there  was  no  reasonable  opportunity  for 
tampering  with  them,  they  cannot  overcome  the  return. 
(Kingery  v.  Berry,  94  111.  515;  IV est  v.  Sloan,  238  id. 
330;  Jeter  v.  Headley,  supra.)  In  this  case  there  was  no 
evidence  tending  to  show  any  fraud  or  improper  conduct 
on  the  part  of  the  judges  of  the  election  or  any  negligence 
in  the  manner  in  which  the  ballots  were  canvassed  and  the 
return  made,  so  that  the  return  was  unimpeached,  and  there 
was  no  ground  for  the  application  of  the  rule  that  the  re- 
sult was  to  be  determined  from  a  consideration  of  both  a 
discredited  return  and  discredited  ballots. 

The  facts  concerning  the  preservation  of  the  ballots 
are  as  follows :  After  they  had  been  counted  by  the  judges 
they  were  strung  on  a  wire  and  the  ends  of  the  wire  were 
twisted  and  seah'ng  wax  was  placed  thereon  as  required  by 
the  statute.  The  ballots  were  then  put  in  a  canvas  sack, 
and  the  wire  was  run  through  the  cloth  and  wrapped 
around  the  neck  of  the  sack  and  sealing  wax  was  placed 
on  the  wrapping.  There  was  no  official  wax  impression 
seal  as  required  by  law,  applied  in  such  a  manner  that  the 
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sack  could  not  be  opened  without  breaking  such  seal,  but 
the  wax  was  applied  without  any  seal,  in  such  a  manner 
that  it  would  have  to  be  broken  to  open  the  sack  but  could 
be  replaced  without  any  certain  means  of  showing  the  fact. 
The  judges  took  the  sack  containing  the  ballots  with  the 
intention  of  delivering  them  to  the  town  clerk,  but  he  was 
playing  in  a  band  in  the  street  and  they  delivered  the  bal- 
lots to  the  supervisor,  who  kept  a  store  in  the  village,  and 
he  locked  them  in  his  desk  in  the  store.  The  next  morn- 
ing the  supervisor  delivered  the  sack  to  the  town  clerk,  who 
kept  a  bakery,  and  called  the  attention  of  the  clerk  to  the 
fact  that  the  seal  was  in  the  same  condition  as  when  he 
received  the  sack.  When  the  sack  was  delivered  to  the 
clerk  he  placed  it  in  a  wooden  box  which  had  a  lid  but 
was  not  fastened  in  any  way,  and  put  the  box  on  a  shelf 
back  of  the  counter  in  his  store  and  bakery.  There  were 
two  keys  to  the  bakery, — one  carried  by  the  owner  and  the 
other  by  his  baker,  who  usually  came  down  to  the  bakery 
before  the  owner.  The  ballots  remained  in  that  condition 
and  place  about  two  weeks,  when  they  were  delivered  to 
the  newly  elected  town  clerk,  and  he  took  them  to  a  grain 
office  where  he  was  employed  and  put  them  in  a  safe.  They 
remained  in  the  safe  in  the  sack  three  days,  when  the  sack 
was  taken  out  and  put  in  a  ballot-box  in  the  grain  office, 
under  a  desk.  Four  persons  had  keys  to  the  office  and 
business  was  transacted  there  and  meetings  of  the  school 
board  held.  The  sack  remained  there  about  a  week,  when 
it  was  taken  to  a  bank  and  placed  in  a  vault  to  which  three 
persons  had  access.  When  the  sack  was  produced  in  court 
the  seal  was  cracked,  and  the  second  town  clerk  testified 
that  he  accidentally  cracked  it  >yhile  the  ballots  were  in  his 
possession.  Both  the  town  clerks,  the  supervisor,  and  a 
night  watchman  who  had  a  key  to  the  bank,  each  testified 
that  he  did  not  tamper  with  the  ballots  nor  know  of  any 
one  else  doing  it,  but  no  one  else  who  had  access  to  the  va- 
rious places  where  the  ballots  were  kept  testified  in  the  case. 
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There  was  a  disregard  of  the  provision  of  the  statute 
requiring  wax  impression  seals,  which  would  have  pre- 
vented opening  the  sack  without  breaking  the  seals,  which 
could  not  be  restored,  and  although  that  fact  was  not  con- 
clusive against  the  ballots  as  evidence,  it  was  incumbent 
upon  the  appellee,  in  the  absence  of  the  seals,  to  prove  that 
the  ballots  had  been  so  kept  that  no  reasonable  opportunity 
was  afforded  for  tampering  with  them  or  changing  them. 
He  attempted  to  do  that  with  the  testimony  of  the  various 
officials  who  had  the  custody  of  the  ballots  and  who  felt 
sure  that  they  had  not  been  interfered  with  in  any  manner, 
but  whose  testimony  showed  that  the  ballots  were  sealed 
and  kept  in  such  manner  that  they  might  have  been  tam- 
pered with  or  changed  and  the  wax  restored  in  such  a  way 
as  to  present  no  appearance  of  the  fact.  If  the  method 
pointed  out  by  the  statute  for  keeping  the  ballots  inviolate 
is  not  pursued,  the  evidence  must  be  clear  and  satisfactory 
that  the  method  actually  adopted  was  such  that  there  was 
no  reasonable  opportunity  for  unauthorized  persons  to  in- 
terfere with  them.  We  are  of  the  opinion  that  the  ballots 
were  not  kept  in  such  a  way  as  to  authorize  the  court  to 
order  a  re-count  and  to  base  a  decision  upon  the  result  of 
such  a  re-count  contrary  to  the  return  of  the  judges  of 
election. 

The  county  court  appointed  tellers  for  the  re-count  of 
the  ballots  and  taxed  charges  for  their  services  as  costs. 
There  is  no  authority  in  the  statute  for  the  taxation  of 
costs  for  such  services,  and  inasmuch  as  costs  can  only  be 
allowed  a^  provided  by  statute,  the  court  erred  in  taxing 
costs  for  the  services  of  the  tellers. 

The  judgment  of  the  county  court  is  reversed. 

Judgment  reversed. 
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The  Village  of  Prairie  du  Rocher,  Appellee,  vs.  The 
ScHOENiNG-KoENiGSMARK  MILLING  Co.  Appellant. 

Opinion  Hied  December  21,  igio, 

1.  Municipal  corporations — city  or  village  may  make  entirely 
new  bed  for  stream.  Under  clause  30  of  section  i  of  article  5  of 
the  Cities  and  Villages  act,  a  city  or  village,  in  altering  or  chang- 
ing the  channel  of  a  water-course,  is  not  limited  to  changes  with- 
in the  original  banks  of  the  stream,  but  may  make  an  entirely  new 
bed  or  course  and  divert  the  water  from  the  old  bed  to  the  new 
one,  but  in  such  case  compensation  must  be  paid  for  the  injury  to 
riparian  rights. 

2.  Ordinances — signature  of  viayor  or  president  of  a  znllage 
board  is  no  part  of  the  ordinance  itself.  The  signature  of  the 
mayor  or  the  president  of  a  village  board  is  merely  the  evidence 
of  his  approval  of  the  ordinance,  and  is  no  more  a  part  of  the- 
ordinance  than  are  the  minutes  of  the  proceedings  of  the  council 
or  board  in  which  the  vote  on  the  ordinance  is  recorded. 

3.  Evidence — what  not  good  ground  for  excluding  ordinance. 
Where  the  copy  of  an  ordinance  introduced  in  evidence  without 
objection  is  certified  under  the  hand  and  seal  of  the  village  clerk 
and  the  president  of  the  village  board,  an  objection  that  the  ordi- 
nance was  not  signed  by  such  president  is  not  good  ground  for  a 
motion  to  exclude  the  ordinance.  (Schott  v.  People,  89  111.  195, 
and  City  of  Alton  v.  Hartford  Ins.  Co.  72  id.  328,  distinguished.) 

4.  Same — a  specific  objection  to  evidence  is  a  waiver  of  other 
objections.  A  specific  objection  to  evidence,  based  solely  upon  a 
particular  point,  is  a  waiver  of  objections  to  all  points  not  speci- 
fied or  relied  upon. 

5.  Contracts — when  vice-president  of  corporation  is  presumed 
to  have  authority  to  sign  contract.  The  vice-president  of  a  corpo- 
ration acts  for  the  president,  and  any  contract  pertaining  to  the 
corporate  affairs,  within  the  general  powers  of  such  officer,  exe- 
cuted by  him  on  behalf  of  the  corporation,  will,  in  the  absence  of 
proof  to  the  contrary,  be  presumed  to  have  been  made  by  the  au- 
thority of  the  corporation. 

6.  Eminent  domain — zvhen  giving  instruction  as  to  setting  oif 
special  benefits  is  not  harmful.  Giving  an  instruction  in  a  con- 
demnation case  authorizing  the  jury  to  set  off  against  damages  to 
land  not  taken  any  special  benefit  the  evidence  might  show  would 
accrue  thereto  is  not  harmful  to  defendant,  even  though  there  is 
no  direct  testimony  from  the  witness  stand  upon  the  question  of 
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such  benefit,  where  the  jury  viewed  the  premises  and  where  no  at- 
tempt is  made  to  show  the  verdict  was  not  within  the  evidence. 

7.  Same — the  verdict  need  not  fully  set  out  description  of  land 
taken  or  damaged.  The  verdict  in  a  condemnation  case  must  be 
definite  and  certain  and  should  follow  the  description  of  the  prem- 
ises as  given  in  the  petition,  but  it  is  not  necessary  that  the  descrip- 
tion shall  be  fully  set  out  in  the  verdict,  and  it  is  sufficient  if  the 
description  of  the  land  taken  or  damaged  is  made  clear  and  certain 
by  the  reference  in  the  verdict  to  the  description  in  the  petition. 

Appeal  from  the  County  Court  of  Randolph  county; 
the  Hon.  S.  L.  Taylor,  Judge,  presiding. 

Wise,  Keeke  &  Wheeler,  for  appellant. 

Sprigc  &  GiLSTER,  and  H.  Clay  Horner,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  a  petition  filed  in  the  county  court  of  Ran- 
dolph county  by  the  villag'e  of  Prairie  du  Rocher,  appel- 
lee, to  condemn  about  2.46  acres  of  land  belonging  to  the 
Schoening-Koenfgsmark  Milling  Company  for  the  purpose 
of  changing  the  course  and  channel  of  a  certain  creek  which 
flows  through  said  village.  A  cross-petition  was  filed,  al- 
leging damages  to  land  not  taken.  On  a  hearing  the  jury 
assessed  the  damages  of  appellant  for  land  actually  taken 
stt  $750  and  damages  to  that  not  taken  at  $600.  A  judg- 
ment was  entered  on  the  verdict,  from  which  this  appeal 
was  prayed. 

From  the  ordinance  under  which  'the  appellee  sought  to 
condemn  the  land  in  question,  and  from  the  rest  of  the 
record  in  this  case,  it  appears  that  said  creek  is  compara- 
tively small,  and  that  it  was  proposed  to  change  the  channel 
within  the  village  for  some  hundreds  of  feet,  so  as  to  con- 
nect with  an  old  drainage  ditch;  that  the  new  creek  or 
ditch  should  be  excavated  to  an  average  depth  of  not  less 
than  seven  feet,  twelve  feet  wide  at  the  bottom;  that  the 
right  of  way  should  be  not  less  than  eighty  feet  wide,  and 
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that  all  material  excavated  should  be  placed  upon  both  sides 
of  the  ditch  in  a  uniform  manner,  to  serve  as  a  levee." 

Counsel  for  appellant  contend  that  the  appellee  village 
had  no  authority  to  pass  the  ordinance  in  question.  They 
argue  that  division  30  of  section  i  of  article  5  of  the  gen- 
eral Cities  and  Villages  act,  which  provides  that  the  city 
council  or  the  president  and  board  of  trustees  in  villages 
shall  have  power  "to  deepen,  widen,  dock,  cover,  wall,  alter 
or  change  channel  of  water-courses,"  (Kurd's  Stat.  1909, 
p.  344,)  authorizes  the  municipal  authorities  to  change  the 
location  of  the  deepest  part  from  one  side  to  the  other  of 
the  original  bed  of  the  water-course  for  navigation  or  com- 
mercial purposes  but  does  not  authorize  them  to  make  an 
entirely  new  bed  for  the  stream.  The  channel  of  a  stream, 
in  its  larger  sense,  is  its  bed  from  bank  to  bank;  the  hol- 
low or  course  in  which  the  water  flows;  (6  Cyc.  891,  and 
cases  cited ;  25  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 848, 
and  cases  cited;  Buttenuth  v.  5*^  Louis  Bridge  Co.  123  111. 
535;  Webster's  New  Int.  Diet.;  2  Words  and  Phrases, 
p.  1059.)  Although  it  is  true  that  the  word  is  sometimes 
restricted  to  mean  the  deepest  part  of  the  stream  which 
navigation  follows,  the  more  natural  and  reasonable  con- 
struction of  this  provision  of  the  statute  is,  that  for  the 
purpose  of  improving  navigation,  for  the  protection  of  a 
public  road,  or  for  any  other  public  use,  the  pubhc  authori- 
ties can  make  an  entirely  new  bed  or  course  for  the  stream 
and  divert  the  water  thereto  from  the  old  bed,  in  which 
case,  however,  proper  compensation  must  be  paid  to  the 
owners  of  riparian  rights  injured  thereby,  (i  Lewis  on 
Eminent  Domain, — 2d  ed. — sec.  62.)  If  the  construction 
of  this  provision  of  the  Cities  and  Villages  act  contended 
for  by  the  appellant  be  correct,  then  the  words  "alter  or 
change"  would  be  practically  without  meaning,  as  the  word 
"widen"  would  give  authority  to  make  all  the  changes  in 
the  channel  of  a  natural  water-course  which  appellant  con- 
tends are  authorized  by  the  words  "alter  or  change." 
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It  is  further  contended  by  appellant  that  there  was  no 
proof  that  the  ordinance  authorizing  this  proceeding  was 
properly  passed  by  the  village  authorities.  At  the  close  of 
all  the  petitioner's  evidence  counsel  for  appellant  moved  to 
exclude  the  ordinance  on  the  ground  that  it  was  not  prop- 
erly passed,  was  not  signed  by  the  president  of  the  village 
board  and  was  not  good  evidence.  Section  4  of  article  5 
of  the  general  Cities  and  Villages  act  provides  that  "all 
ordinances,  and  the  date  of  publication  thereof,  may  be 
proven  by  the  certificate  of  the  clerk,  under  the  seal  of  the 
corporation."  (Hurd's  Stat.  1909,  p.  349.)  Section  14  of 
chapter  51,  on  evidence,  provides  that  "ordinances,  or  parts 
thereof,  of  any  city,  village,  town  or  county,  may  be  proved 
by  a  copy  thereof,  certified  under  the  hand  of  the  clerk  or 
the  keeper  thereof,  and  the  corporate  seal,  if  there  be  any; 
if  not,  under  his  hand  and  private  seal."  (Kurd's  Stat. 
1909,  p.  1 1 19.)  The  copy  of  the  ordinance  here  introduced 
in  evidence  was  certified  under  the  hand  and  seal  of  the  vil- 
lage clerk  and  the  president  of  the  village  board.  Without 
these  provisions  of  the  statute  as  to  the  mode  of  proving 
ordinances  it  might  have  been  incumbent  on  the  party  al- 
leging the  existence  of  this  ordinance  to  prove  each  of  the 
steps  by  which  it  was  passed  and  given  effect.  It  is  com- 
petent for  the  legislature  to  enact  that  the  simple  produc- 
tion of  an  ordinance,  or  a  copy  thereof,  shall  be  prima  facie 
evidence  that  every  step  has  been  taken  with  reference  to 
it,  essential  to  make  it  a  valid  ordinance.  The  signature  of 
the  mayor  or  president  of  a  village  board  to  an  ordinance 
is  no  part  of  the  ordinance  itself.  It  is  merely  the  evidence 
of  his  approval  of  the  ordinance,  but  it  is  no  more  a  part 
of  the  ordinance  than  are  the  minutes  of  the  proceedings  of 
the  council  in  which  is  recorded  the  vote  by  which  the  ordi- 
nance is  passed.  The  ordinance  need  not  bear,  on  its  face, 
the  evidence  of  all  or  any  of  these  proceedings,  except,  of 
course,  where  it  is  signed  by  the  mayor  such  signature  will 
necessarily  appear.     {Terre  Haute  and  Indianapolis  Rail- 
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road  Co.  v.  Voelker,  129  111.  540.)  Here  the  proof  as  to 
the  passage  of  this  ordinance  brought  it  clearly  within  the 
statutory  requirements  above  referred  to. 

The  decisions  of  this  court  in  Schott  v.  People,  89  111. 
195,  and  City  of  Alton  v.  Hartford  Fire  Ins.  Co,  72  id.  328, 
relied  upon  by  appellant  as  holding  that  when  the  ordinance 
was  objected  to  the  petitioner  should  have  shown,  or  of- 
fered to  show,  that  the  town  had  authority  to  pass  it,  are 
not  in  point  under  the  present  statutes.  Those  decisions 
construed  special  charters  granted  to  certain  cities,  and  it 
is  practically  held  in  Schott  v.  People,  supra,  that  under  the 
general  Cities  and  Villages  act  the  production  of  an  ordi- 
nance, or  a  certified  copy  thereof,  would  be  prima  facie 
evidence  that  every  step  had  been  taken  essential  to  make 
the  ordinance  valid.  See,  also,  Byars  v.  City  of  Mt.  Ver- 
non, yy  111.  467;  Lindsay  v.  City  of  Chicago,  115  id.  120; 
Chicago  and  Alton  Railway  Co.  v.  Wilson,  225  id.  50. 

It  does  not  appear  that  any  objection  was  made  when 
the  ordinance  was  offered  in  evidence.  The  only  specific 
objection  pointed  out  when  the  motion  was  made  to  ex- 
clude it  at  the  close  of  petitioner's  case  was,  as  we  have 
noted,  that  it  was  not  signed  by  the  president.  It  could 
become  a  law  without  being  signed  by  the  president.  A 
specific  objection  to  evidence,  based  solely  on  a  particular 
point,  is  a  waiver  of  objections  to  all  other  points  not  spe- 
cified or  relied  on.  {Terre  Haute  and  Indianapolis  Railroad 
Co.  v.  Voelker,  supra.)  No  attempt  is  made  in  the  argu- 
ment to  show  that  the  ordinance  was  not  properly  passed, 
other  than  that  it  was  not  signed  by  the  president.  On  this 
record  we  deem  this  objection  without  force. 

Further  objection  is  made  that  a  certain  contract,  agree- 
ment or  permit  for  the  appellant  to  maintain  an  intake  pipe 
across  the  right  of  way  and  switch  track  of  the  St.  Louis, 
Iron  Mountain  and  Southern  Railroad  Company  leading 
from  said  railroad  company's  main  track  to  the  mill  of  the 
milling  company,  for  the  purpose  of  furnishing  water  to 
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said  mill  from  said  Prairie  du  Rocher  creek,  was  improp- 
erly admitted  in  evidence.  It  is  urged  that  the  agreement 
was  signed  by  the  vice-president  of  the  railroad  company, 
and  that  there  is  nothing  in  the  record  to  show  that  said 
vice-president  had  authority  to  sign  such  an  agreement. 
The  vice-president  acts  for  the  president,  and  any  contract 
pertaining  to  the  corporate  affairs  within  the  general  pow- 
ers of  such  officer,  executed  by  him  on  behalf  of  the  cor- 
poration, will,  in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  have  been  done  by  the  authority  of  the  cor- 
poration. (McCorniick  v.  Unity  Co.  239  111.  306.)  This 
agreement  falls  clearly  within  that  rule. 

The  further  objection  is  made  by  appellant  that  the  fifth 
instruction  given  on  behalf  of  petitioner  was  erroneous. 
This  instruction,  in  substance,  told  the  jury  that  they  should 
allow  as  a  set-off  for  damages  to  the  land  not  taken,  any 
special  benefits  that  the  evidence  might  show  would  accrue 
to  that  portion  of  the  land  not  taken.  It  is  contended  that 
there  is  no  evidence  in  the  record  tending  to  show  that 
there  were  any  benefits  to  the  land  not  taken.  Counsel  for 
appellee  apparently  concede  in  their  brief  that  there  was  no 
direct  and  positive  evidence  from  the  witness  stand  on  this 
question,  but  they  contend  as  the  jury  visited  the  premises 
their  view  was  rightly,  under  the  authorities,  {Stockton  v. 
City  of  Chicago,  136  111.  434;  Peoria  Gas  Light  Co.  v. 
Peoria  Termipial  Railway  Co.  146  id.  372;  Metropolitan 
Elezfated  Railway  Co.  v.  Johnson,  159  id.  434;  Sanitary 
District  v.  Loughran,  160  id.  362;)  considered  as  evidence, 
along  with  all  the  other  evidence  in  the  case.  Even  if  it 
be  conceded  that  on  the  state  of  facts  in  this  record  this 
instruction  should  not  have  been  given,  we  cannot  see  how 
it  injured  appellant.  Counsel  for  appellant  do  not  attempt 
to  show  that  the  amount  of  the  verdict  was  not  fully  justi- 
fied by  the  evidence.  The  jury  were  told  in  this  instruction 
what  to  do  if  they  believed,  from  the  evidence,  that  there 
was  any  specific  benefit,  but  were  not  told  that  their  own 
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view  of  the  premises  should  be  given  greater  weight  than 
the  evidence  received  and  heard  on  the  witness  stand  or 
what  weight  should  be  given  to  any  particular  evidence 
bearing  on  this  point.  We  do  not  think  the  jury  were  mis- 
led by  the  giving  of  this  instruction. 

Lastly,  it  is  contended  that  the  verdict  cannot  be  sus- 
tained because  it  does  not  specifically  describe  the  property 
of  appellant  that  was  taken  or  damaged.  The  verdict  reads : 
"We,  the  jury  in  the  above  entitled  cause,  do  hereby  report 
to  the  court  that  we  have  gone  upon  the  premises  described 
in  the  petition.  *  *  *  We,  the  jury,  assess  the  damages 
of  the  defendant,  Schoening-Koenigsmark  Milling  Com- 
pany, for  land  actually  taken  for  the  proposed  ditch,  at 
$750.  We  further  assess  the  damages  of  said  milling  com- 
pany to  property  damaged  but  not  taken  at  $600.*'  The 
verdict  should  be  definite  and  certain  and  should  follow  the 
description  in  the  petition,  (Chicago,  Ottawa  and  Peoria 
Railway  Co.  v.  Rausch,  245  111.  477,)  but  it  is  not  neces- 
sary that  the  description  should  be  fully  set  out  in  the  ver- 
dict The  description  of  the  land  taken  or  damaged  may 
be  clear  and  certain  by  reference  in  the  verdict  to  the  de- 
scription of  the  land  in  the  petition.  {Suver  v.  Chicago, 
Santa  Fe  and  California  Railway  Co,  123  111.  293;  Helm 
V.  City  of  Grayville,  224  id.  274;  Peoria,  Bloontington  and 
Champaign  Traction  Co.  v.  Vance,  234  id.  36.)  It  is  not 
claimed  that  the  petition  and  cross-petition  do  not  properly 
describe  the  property.  We  think  the  reference  in  the  ver- 
dict to  the  description  of  the  property  in  the  petition  makes 
clear  the  actual  property  taken  from  tiie  defendant. 

We  find  no  reversible  error  in  the  record.  The  judg- 
ment of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  Peopi^e  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs.  Christian  Lee,  Plaintiff  in  Error. 

Opinion  filed  December  21,  ipio, 

1.  Criminai,  tAW — evidence  to  prove  or  disprove  any  issue  in- 
volved is  competent  under  the  plea  of  not  guilty.  The  plea  of  not 
guilty  to  an  indictment  is  all  that  is  necessary  to  render  competent 
any  evidence  that  tends  to  prove  or  disprove  any  issue  involved, 
and  it  is  no  objection  to  testimony  tending  to  prove  one  defense 
that  it  is  inconsistent  with  other  defenses  relied  upon. 

2.  Same — a  defendant  is  entitled  to  prove  that  quantity  of  car- 
bolic acid  found  in  beer  given  by  him  to  his  wife  was  not  danger- 
ous. One  charged  with  giving  a  bottle  of  beer  containing  carbolic 
acid  to  his  wife  with  intent  to  destroy  her  life  is  entitled  to  prove, 
if  he  can,  that  the  quantity  of  such  acid  found  in  the  beer  was  not 
sufficient  to  produce  death. 

3.  Same — when  the  exclusion  of  evidence  is  reversible  error. 
Where  an  expert  witness  for  the  State  has  testified  that  the  quan- 
tity of  carbolic  acid  found  in  a  bottle  of  beer  given  by  the  de- 
fendant to  his  wife  might  cause  death  though  it  was  not  ordinarily 
considered  a  fatal  dose,  it  is  reversible  error  to  refuse  to  allow  the 
defendant  to  ask  a  duly  qualified  medical  witness  whether  he  knew 
what  the  effect  would  be  of  putting  such  a  quantity  of  the  acid  in 
a  bottle  of  beer,  and  whether  it  would  be  dangerous,  or  otherwise, 
to  the  life  of  a  person  who  drank  the  beer. 

4.  Same — when  instruction  as  to  reasonable  doubt  is  misleading 
and  erroneous.  An  instruction  in  a  criminal  case  which  tells  the 
jury  that  the  reasonable  doubt  which  will  justify  an  acquittal  must 
grow  out  of  the  unsatisfactory  nature  of  the  evidence  ''against 
him"  is  misleading  and  erroneous,  in  that  the  jury  might  infer  that 
they  could  only  entertain  a  reasonable  doubt  on  the  evidence  for 
prosecution,  instead  of  upon  all  the  evidence,  as  the  law  requires. 

5.  Appeals  and  errors — when  error  in  one  instruction  is  not 
cured  by  another.  Error  in  an  instruction  which  is  susceptible  of 
being  construed  by  the  jury  as  limiting  their  right  to  entertain  a 
reasonable  doubt  to  the  consideration  of  the  evidence  against  the 
defendant  is  not  cured  by  another  instruction  authorizing  them  to 
consider  the  whole  evidence  and  determine  the  question  of  guilt 
or  innocence  from  such  consideration,  as  it  is  impossible  to  say 
which  instruction  the  jury  followed. 

6.  Same — objections  and  exceptions  are  necessary  to  preserve 
action  for  review.  The  action  of  the  trial  court  in  asking  ques- 
tions of  witnesses  is  not  preserved  for  review  where  there  were 
ho  objections  or  exceptions  taken  thereto  in  the  trial  court 
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Writ  of  Error  to  the  Circuit  Court  of  Livingston 
county ;  the  Hon.  G.  W.  Patton,  Judge,  presiding. 

Graves  &  Gibbons,  and  C.  F.  H.  Carrithers,  for  plain- 
tiff in  error. 

W.  H.  Stead,  Attorney  General,  and  BerT  W.  Adsit, 
State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error.  Christian  Lee,  was  tried  and  con- 
victed at  the  May  term,  1910,  of  the  Livingston  county 
circuit  court  on  an  indictment  charging  him  with  mingling 
carbolic  af  id  with  beer,  with  an  intent  to  cause  the  death 
of  Emma  Lee,  his  wife,  in  violation  of  section  230  of  the 
Criminal  Code,  which  makes  it  a  felony  to  mingle  any 
poison  with  food,  drink  or  medicine  with  an  intent  to  cause 
the  death  of  any  person.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled  and  plaintiff  in  error 
was  sentenced  to  an  indeterminate  term  in  the  penitentiary. 
A  writ  of  error  has  been  sued  out  of  this  court  for  the 
purpose  of  obtaining  a  review  of  the  judgment  of  the  cir- 
cuit court. 

It  w^ill  not  be  necessary  to  consider  all  of  the  errors 
assigned  upon  this  record  nor  will  it  be  necessary  to  go 
into  an  examination  of  the  evidence  in  detail.  The  facts, 
in  general  outline^  are  as  follows:  Emma  Lee  is  plaintiff 
in  error's  second  wife.  They  have  been  married  about  four- 
teen years  and  have  three  children :  Sophia,  twelve  years 
old,  Rosie,  ten  years  old,  and  Laura,  nine  years  old.  The 
family  formerly  resided  on  a  farm  in  Germanville  town- 
ship, Livingston  county,  but  for  the  last  several  years  have 
resided  in  the  village  of  Strawn,  in  said  county.  About 
six  years  ago  Mrs.  Lee  was  adjudged  insane  and  sent  to 
the  hospital  at  Kankakee,  Illinois.  Some  three  or  four 
1:  4  8  —  6 
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years  ago  she  was  released  from  the  hospital  and  since  that 
time  has  been  residing  with  tjie  plaintiff  in  error  and  their 
children  in  the  village  of  Strawn.    There  is  evidence  tend- 
ing to  show  that  plaintiff  in  error  and  his  wife  did  not  live 
happily  together,  either  before  she  was  sent  to  the  asylum 
or  after  her  return.    On  one  occasion  before  Mrs.  Lee  was 
sent  to  the  asylum  she  took  carbolic  acid  with  suicidal  in- 
tent, but  through  the  treatment  of  Dr.  John  J.  Klemme  her 
life  was  saved.    A  few  weeks  before  the  alleged  attempt  to 
destroy  her  life  by  poison,  and  as  a  result  of  a  domestic 
difficulty  between  her  and  plaintiff  in  error,  Mrs.  Lee  left 
her  home  and  went  to  the  house  of  Mrs.  Henry  Ringler, 
who  lived  near  the  I^ee  house.    She  remained  at  Mrs.  Ring- 
ler's  home  about  two  weeks  and  then  moved  into  a  small 
house  in  the  rear  of  the  Lee  residence.    She  liv^d  alone  in 
the  small  house  from  about  February  lo  to  March  13.    On 
Saturday  night,  March  12,  19 10,  the  plaintiff  in  error  pur- 
chased three  bottles  of  Schlitz  beer  from  George  Cook,  a 
saloon-keeper  in  Strawn,  and  took  it  home  and  placed  it  in 
a  feed-cutter  in  his  barn.     The  three  bottles  of  beer  were 
wrapped  together  in  a  paper.     During  the  forenoon  on 
Sunday  plaintiff  in  error  was  doing  some  chores  about  his 
barn,  and  his  little  girls,  Rosie  and  Laura,  were  with  him 
at  the  barn.    The  girls  discovered  the  package  in  the  feed- 
cutter  and  asked  their  father  what  it  was,  and  he  told  them 
that  it  was  beer.    Plaintiff  in  error  drank  one  bottle  of  beer 
at  the  barn  during  the  forenoon  on  Sunday.     His  daugh- 
ters, Rosie  and  Laura,  took  one  of  the  remaining  two  bot- 
tles over  to  their  mother  and  gave  it  to  her.     There  is  a 
conflict  in  the  evidence  whether  the  bottle  of  beer  was  taken 
to  Mrs.  Lee  at  the  suggestion  of  the  plaintiff  in  error  or 
whether  it  was  first  suggested  by  the  children.     The  little 
girls  both  testified  that  they  asked  their  papa  if  they  might 
'take  one  bottle  of  the  beer  to  their  mamma,  and  that  he 
said  he  did  not  care  but  that  he  would  not  take  it  himself, 
and  the  girls  took  the  beer  in  pursuance  of  their  request. 

Digitized  by  VjOOQIC 


Ik.  MO.]  The  People  v.  Lee.  67 

and  their  statement  is  corroborated  by  plaintiff  in  error. 
The  testimony  of  the  little  girls  is  discredited  to  some  ex- 
tent by  the  testimony  of  their  mother,  who  swears  that 
when  the  girls  gave  her  the  beer  they  said  that  "papa  sent 
it  to  you.'*  The  remaining  bottle  of  beer  was  taken  to  the 
house  of  plaintiff  in  error  and  served  to  the  family  at  din- 
ner. Mrs.  Lee  took  the  bottle  of  beer  that  was  given  to 
her  over  to  Mrs.  Ringler  and  offered  to  share  it  with  Mrs. 
Ringler.  Mrs.  Ringler  said  that  she  had  just  had  her  din- 
ner and  did  not  care  for  any  beer  at  that  time,  and  sug- 
gested that  Mrs.  Lee  put  the  beer  on  the  back  porch  in  a 
cool  place  and  that  they  would  drink  it  later.  Some  time 
in  the  afternoon  the  bottle  of  beer  was  brought  in  from 
the  back  porch,  two  glasses  procured,  and  the  bottle  was 
opened  and  the  beer  poured  into  the  glasses.  Mrs.  Ringler 
testifies  that  before  the  beer  was  opened  she  remarked  to 
Mrs.  Lee  that  she  would  not  trust  that  beer  if  Lee  fur- 
nished it.  Both  of  the  women  testify  that  when  the  bottle 
was  opened  it  popped  very  loud,  and  when  poured  into  the 
glasses  it  foamed  more  than  beer  usually  does.  When  the 
beer  was  poured  in  the  glasses  Mrs.  Ringler  insisted  that 
it  did  not  smell  right  and  did  not  look  right.  She  said  that 
she  smelt  carbolic  acid  and  refused  to  drink  any  of  the 
beer  but  told  Mrs.  Lee  thaf  she  could  drink  it  if  she  wanted 
to.  Neither  of  the  women  tasted  the  beer.  It  was  poured 
back  in  the  bottle,  except  a  small  quantity  that  was  spilled 
on  the  table.  The  beer  was  then  exhibited  to  a  number 
of  persons  and  finally  was  taken  into  the  possession  of  the 
police  and  sent  to  the  University  of  Illinois  for  chemical 
analysis.  It  was  analyzed  by  Prof.  Lindgren,  a  chemist 
for  the  engineering  experiment  station  at  the  University  of 
Illinois.  Prof.  Lindgren  testified  that  he  made  a  test  of 
the  bottle  of  beet  sent  him  from  Strawn  and  discovered 
that  the  bottle  contained  one  and  three-tenths  grams  of 
phenol.  The  foregoing  is  a  general  summary  of  the  most 
important  facts  that  were  proven  on  the  trial. 
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One  of  the  errors  assigned  is,  that  the  court  improperly 
refused  to  allow  plaintiff  in  error  to  show  by  Dr.  Klenime 
that  two  grams  of  carbolic  acid  placed  in  a  pint  of  beer 
would  not  be  dangerous  to  human  Ufe.  In  his  testimony 
for  the  People  Prof.  Lindgren  was  asked  what  amount  of 
pure  carbolic  acid,  such  as  he  found  in  this  beer,  would  be 
necessary  to  destroy  human  life.  His  answer  was,  "That 
depends  upon  the  person."  Thereupon  the  court  asked  the 
witness,  "Would  it  kill  some  persons?"  to  which  the  wit- 
ness replied,  "Yes,  it  would;  it  is  not  considered  a  fatal 
dose."  Thereupon  the  court  said :  "It  was  not  necessarily 
a  fatal  dose  because  some  persons  it  would  not  kill."  The 
witness  finally  said,  in  answer  to  the  court's  further  ques- 
tions, that  in  his  judgment  the  quantity  of  carbolic  acid 
found  in  the  pint  of  beer  might  kill  some  persons ;  that  he 
did  not  believe  it  would  kill  a  normal  person.  When  Dr. 
Klemme  was  introduced  for  the  plaintiff  in  error  he  testi- 
fied that  he  had  been  a  physician  for  twenty  years;  that 
he  had  known  Mrs.  Lee  nine  years,  and  that  he  had  treated 
her  eight  years  before,  when  she  was  suffering  from  car- 
bolic acid  poisoning;  that  he  had  experimented  with  put- 
ting carbolic  acid  in  beer;  that  he  had  used  a  different 
brand  of  beer  from  that  in  question.  After  showing  the 
doctor's  familiarity  with  the  effect  of  putting  carbolic  acid 
into  beer,  he  was  asked,  "Are  you  able  to  state  now  what 
would  be  the  effect  of  putting  two  grams  of  carbolic  acid 
in  beer?"  This  question  was  objected  to  and  the  objection 
was  sustained.  He  was  then  asked  if  he  knew  what  the 
effect  of  two  grams  of  carbolic  acid  in  a  pint  of  beer  would 
be, — as  to  whether  it  would  be  dangerous,  or  otherwise,  if 
drank.  An  objection  was  also  sustained  to  this  question, 
and  the  plaintiff  in  error  duly  excepted. 

The  court's  ruling  was  apparently  Based  on  the  fact 
that  the  doctor's  experiments  had  been  with  Anheuser- 
Busch  beer  and  not  with  that  known  as  Schlitz  beer.  The 
first  question  above  to  which  objections  were  sustained  had 
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reference  to  the  chemical  change,  if  any,  that  would  be 
made  in  the  appearance  and  the  eflFervescent  character  of 
the  beer  by  the  addition  of  two  graips  of  carbolic  acid  in 
a  pint  of  beer.  The  importance  of  this  question  is  appar- 
ent in  connection  with  the  conflicting  testimony  upon  the 
effect  of  opening  a  bottle  of  beer  and  adding  two  grams 
of  carbolic  acid  and  again  closing  the  bottle.  It  will  be 
remembered  that  the  testimony  of  Mrs.  Ringler  and  Mrs. 
Lee  agrees  that  when  they  opened  the  bottle  of  beer  in 
question  it  popped  and  foamed  more  than  usual.  Other 
witnesses  testified  that  when  a  bottle  of  beer  is  first  opened 
it  will  pop  and  foam,  but  if  it  is  closed  and  opened  a  sec- 
ond time  it  will  neither  pop  nor  foam.  But  conceding  that 
the  ruling  was  correct  in  respect  to  the  first  question  be- 
cause Dr.  Klemme  had  not  experimented  with  Schlitz  beer, 
still  the  action  of  the  court  in  sustaining  the  objection  to 
the  last  question  above  sef  out  cannot  be  sustained  on  that 
ground.  Dr.  Klemme  had  qualified  as  an  expert.  He  was 
a  physician  of  twenty  years'  experience,  and,  independently 
of  any  experiments,  he  was  competent  to  give  an  opinion 
upon  the  question  as  to  whether  two  grams  of  carbolic  acid 
in  a  pint  of  beer  would  or  would  not  be  dangerous  to  hu- 
man life.  As  already  shown,  the  witness  Lindgren,  after 
a  somewhat  persuasive  cross-examination  conducted  by  the 
court,  had  stated  that  the  quantity  of  carbolic  acid  found 
in  this  beer  might  be  dangerous  to  human  life.  If  the 
court  regarded  it  as  material  for  the  prosecution  to  show 
the  dangerous  character  of  that  quantity  of  carbolic  acid, 
we  are  at  a  loss  to  see  why  it  would  not  be  material  and 
proper  for  plaintiff  in  error  to  show,  if  he  could  do  so,  that 
that  small  quantity  of  carbolic  acid  in  a  pint  of  beer  would 
be  harmless.  This  inquiry  was  not  irrelevant.  The  of- 
fense for  which  the  plaintiff  in  error  was  being  tried  could 
not  be  established  without  proof  that  the  carbolic  acid  was 
mingled  wuth  beer  with  the  intent  to  destroy  the  life  of 
Emma  Lee.     As  bearing  upon  the  intent,  it  was  competent 
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for  plaintiff  in  error  to  show  that  the  quantity  of  carbolic 
acid  which  was  found  in  the  beer  was  wholly  insufficient 
to  produce  death. 

It  is  said  by  defendant  in  error  that  this  evidence  was 
inconsistent  with  the  defense  set  up  by  plaintiff  in  error 
that  he  did  not  put  any  carbolic  acid  in  this  beer.  The 
plea  of  not  guilty  to  an  indictment  for  a  criminal  offense 
is  all  that  is  necessary  to  render  competent  any  evidence 
that  tends  to  prove  or  disprove  any  issue  involved,  and  it 
is  no  objection  to  testimony  which  tends  to  prove  one  de- 
fense that  it  is  inconsistent  with  other  defences  that  may 
be  relied  on.  The  defendant  is  entitled  to  submit  his  tes- 
timony upon  all  defenses  he  has,  to  the  jury.  Had  the 
court  permitted  plaintiff  in  error  to  prove  that  the  quantity 
of  carbolic  acid  found  in  this  beer  was  insufficient  to  pro- 
duce death,  it  might  have  caused  the  jury  to  entertain  a 
reasonable  'doubt  whether  the  plaintiff  in  error  was  guilty 
of  mingling  carbolic  acid  with  this  beer  with  an  intent  to 
cause  the  death  of  his  wife.  The  question  propounded  to 
the  witness  was  proper  and  the  court  erred  in  sustaining  an 
objection  thereto. 

Numerous  complaints  are  made  by  plaintiff  in  error  in 
regard  to  the  giving,  refusing  and  modification  of  the  in- 
structions. Instruction  No.  2  given  on*  behalf  of  the  Peo- 
ple is  as  follows: 

"A  reasonable  doubt  requires,  in  law,  that  there  should 
be  more  than  the  mere  possibility  of  the  defendant's  inno- 
cence. You  must  have,  in  order  to  justify  acquittal,  a  rea- 
sonable doubt  of  the  defendant's  guilt  growing  out  of  the 
unsatisfactory  nature  of  the  evidence  against  him.  This 
doubt  must  be  such  a  one  as  would  induce  a  reasonable  man 
to  say,  *I  am  not  satisfied  that  the  defendant  is  guilty.' " 

The  objection  pointed  out  to  this  instruction  is,  that  it 
requires  that  the  reasonable  doubt  which  will  justify  an 
acquittal  must  grow  out  of  the  unsatisfactory  nature  of 
the  evidence  against  him,  and  by  implication  excludes  a 
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consideration  of  the  evidence  introduced  on  behalf  of  plain- 
tiff in  error  from  the  consideration  of  the  jury.  The  ex- 
pression, "the  evidence  against  him,"  might  well  be  under- 
stood by  the  jury  as  requiring  them  to  determine  whether 
there  was  a  reasonable  doubt  of  the  prisoner's  guilt  when 
viewed  in  the  light  of  the  evidence  given  on  behalf  of  the 
prosecution.  .The  law  is,  that  if  the  jury  entertain  a  rea- 
sonable doubt  of  the  prisoner's  guilt  upon  a  consideration 
of  all  the  evidence, — that  given  against  him  as  well  as  that 
for  him, — ^the  accused  is  entitled  to  an  acquittal.  This  in- 
struction is  inaccurate,  misleading  and  erroneous.  It  is 
true  that  in  other  instructions  the  court  directed  the  jury 
^  to  consider  the  whole  evidence  and  determine  the  question 
of  guilt  or  innocence  from  such  consideration,  but  that  does 
not  cure  the  error  in  this  instruction,  since  it  is  impossible 
to  tell  whether  the  jury  followed  the  instructions  which 
»  told  tTiem  to  consider  all  the  evidence,  or  the  one  which 
seems  to  authorize  a  conviction  upon  a  consideration  of 
the  evidence  for  the  prosecution  alone. 

Plaintiff  in  error  makes  serious  complaint  of  the  action 
of  the  trial  court  in  asking  numerous  questions  of  the  wit- 
nesses, both  upon  their  direct  and  cross-examination.  A 
careful  examination  of  the  abstract  will  disclose  that  this 
complaint  is  not  wholly  unfounded,  but  upon  examination 
of  the  record  we  find  that  no  objection  was  made  and  no 
ruling  required  at  the  trial.  Without  such  objections  and 
exceptions  the  question  is  not  properly  preserved  for  re- 
view.    Chicago  Hansom  Cab  Co.  v.  Havelick,  131  111.  179. 

Plaintiff  in  error  insists  that  the  court  erred  in  refusing 
to  grant  a  new  trial  on  the  ground  that  the  evidence  is  in- 
sufficient to  justify  a  verdict  of  guilty.  Inasmuch  as  the 
judgment  is  to  be  reversed  and  the  cause  remanded  to  be 
submitted  to  another  jury  we  do  not  desire  to  express  any 
opinion  with  reference  to  the  questions  of  fact  involved, 
except  to  say  that  the  case  is  so  close  upon  the  facts  as  to 
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require  strict  accuracy  in  the  rulings  of  the  court  upon  the 
evidence  and  the  instructions. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  ^^.^^^^^  ^^  remanded. 


VV11.1.IAM  AwRECHT  et  al.  Appellees,  vs.  Caroline  HittlE 
et  al.  Appellants. 

Opinion  filed  December  21,  iqio. 

1.  Affidavits — zvhen  affidavit  for  publication  of  notice  is  suM- 
cient.  An  affidavit  for  publication  of  notice  in  a  chancery  case 
which  states  that  certain  defendants  are  not  residents  of  the  State 
is  not  defective  because  it  does  not  state  that  they  cannot  be  served 
with  process,  as  that  statement  is  required  only  when  a  defendant 
is  concealed  within  the  State  or  on  due  inquiry  cannot  be  found. 

2.  Same — place  of  residence  of  non-resident  defendants  may  be  , 
stated  upon  information  and  belief.  One  making  an  affidavit  as  a 
basis  for  publication  of  notice  is  bound  to  make  due  inquiry  to  as- 
certain the  place  of  residence  of  a  non-resident  defendant,  and 
while  he  may  state  the  fact  of  his  own  knowledge,  yet  if  his  in- 
formation results  merely  from  inquiry  he  must  necessarily  state 
such  place  of  residence  upon  information  and  belief. 

3.  Wii^LS — when  will  is  properly  set  aside  because  of  an  insane 
delusion.  Where  the  testator's  belief  in  the  infidelity  of  his  wife 
and  the  paternity  of  his  children  is  founded  upon  no  evidence  what- 
ever and  is  a  belief  which  no  sane  person  would,  under  the  cir- 
cumstances, entertain,  his  will  giving  the  whole  of  his  estate  to 
five  children  to  the  exclusion  of  six  other  children  and  seven  grand- 
children is  properly  set  aside,  though  the  proponents  show  that  he 
was  capable  of  transacting  ordinary  business. 

4.  Same — time  when  proponents  should  offer  expert  testimony 
as  to  testamentary  capacity.  If  the  proponent  desires  to  present  to 
the  jury  the  opinions  of  experts  based  upon  hypotheses  of  facts  tes- 
tified to  by  his  witnesses  he  should  do  so  before  closing  his  evi- 
dence in  chief,  but  he  has  also  the  right,  after  the  contestants  have 
offered  their  proof  on  the  subject  of  testamentary  capacity,  to  ex- 
amine expert  witnesses  as  to  what  conclusion,  in  their  opinion, 
should  be  drawn  from  such  proof. 

5.  Appeals  and  errors — when  refusal  to  permit  experts  to  tes- 
tify will  not  reverse.     Refusal  to  permit  the  proponent  in  a  will 


Digitized  by  VjOOQIC 


DecMOJ  Albrecht  v.  Hittlb.  73 

case  to  examine  experts  on  the  hypotheses  of  facts  disclosed  by  the 
proof  made  by  the  contestants  is  not  ground  for  reversal,  where  it 
is  clear  that  no  amount  of  expert  testimony  on  the  subject  would 
lead  a  juror  of  ordinary  intelligence  to  conclude  that  the  beliefs 
of  the  testator,  as  shown  by  the  evidence,  were  not  the  result  of 
insane  delusions. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the 
Hon.  R.  S.  Farrand,  Judge,  presiding. 

Louis  H.  BuRRELL,  Trusdeli.,  Smith  &  Leech,  and 
John  E.  Erwin,  for  appellants. 

W.  H.  Winn,  and  Brooks  &  Brooks,  for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

In  this  suit  brought  by  the  appellees  against  the  appel- 
lants the  circuit  court  of  Lee  county  entered  a  decree  upon 
the  verdict  of  a  jury  setting  aside  the  will  of  Frederick 
Augustus  Albrecht  and  the  probate  of  the  same. 

Three  of  the  defendants  were  non-residents  of  the  State 
and  were  brought  under  the  jurisdiction  of  the  court  by 
publication  of  notice,  which  is  claimed  to  have  been  insuffi- 
cient on  account  of  a  defective  affidavit.  Two  of  the  non- 
resident defendants  appeared  in  the  cause,  but  one  of  them 
was  defaulted.  The  principal  objection  to  the  affidavit  is 
that  it  did  not  state  that  process  could  not  be  served  upon 
the  defendants.  It  stated  that  they  were  not  residents  of 
this  State,  and  that  the  affiant  was  informed  and  believed 
that  they  resided  at  certain  places  therein  named,  in  other 
States.  If  a  defendant  is  not  a  resident  of  this  State  it 
is  not  necessary  to  say  that  he  cannot  be  served  with  pro- 
cess, and  in  this  case  the  summons  issued  to  the  sheriff 
was  returned  not  found  as  to  the  three  defendants.  The 
provision  of  the  statute  for  stating  that  process  cannot  be 
served  upon  a  defendant  relates  only  to  one  who  is  con- 
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cealed  within  the  State  or  on  due  inquiry  cannot  be  found. 
One  making  an  affidavit  as  a  basis  for  publication  of  notice 
is  bound  to  make  due  inquiry  to  ascertain  the  place  of  resi- 
dence of  a  non-resident  defendant,  and  he  may  state  the 
fact  of  his  own  knowledge,  but  if  his  information  is  the 
result  of  inquiry  he  must  necessarily  state  the  residence 
upon  information  and  belief.  The  statute,  therefore,  con- 
templates that  such  an  affidavit  may  be  made  and  the  ob- 
jections to  the  affidavit  are  not  good. 

The  proceedings  at  the  trial  were  not  entirely  free  from 
error,  but  no  different  result  could  be  expected  upon  an- 
other trial  and  therefore  the  decree  ought  not  to  be  re- 
versed on  account  of  them.  The  testator,  Frederick  Au- 
gustus Albrecht,  executed  the  will  on  March  19,  1900,  and 
by  it  he  first  provided  that  his  wife  should  have  only  what 
the  law  would  allow  her.  His  wife  died  in  his  lifetime,  so 
that  the  provision  relating  to  her  did  not  become  operative, 
and  he  died  on  January  i,  1909,  leaving  eleven  children 
and  seven  grandchildren,  his  heirs-at-law.  By  the  w-ill  the 
whole  estate  was  given  to  five  of  the  children.  The  pro- 
ponents of  the  will  proved  that  the  testator  was  capable  of 
transacting  ordinary  business  and  there  was  no  evidence  to 
the  contrary,  so  that  he  was  shown  to  be  capable  of  making 
a  will  if  it  was  not  invalidated  by  insane  delusions  affecting 
its  provisions.  The  ground  of  attack  upon  the  will  was 
that  the  testator  was  the  subject  of  such  delusions,  and  the 
contestants  proved  that  he  was  in  the  habit  of  speaking  of 
his  wife  to  neighbors  and  acquaintances  as  a  bitch  and  a 
whore  and  that  he  denied  the  paternity  of  his  children.  He 
said  that  they  were  bastards  and  sons-of-bitches  and  did 
not  belong  to  him.  At  one  time  he  said  that  he  had  sixteen 
children  but  twelve  of  them  were  not  his;  that  the  dark- 
haired  ones  belonged  to  a  man  that  he  named  and  the  light- 
haired  ones  to  another  person  whose  name  he  gave.  At 
another  time  he  said  that  the  children  were  not  his  with 
the  exception  of  one,  and  he  was  doubtful  about  that  one. 
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It  was  a  common  thing  for  him  to  make  these  assertions, 
and  he  accused  a  merchant  of  improper  relations  with  his 
wife  because  they  went  down  in  the  basement  of  a  store 
to  see  if  she  could  pick  out  some  carpet  rags  to  make  a 
carpet.  When  he  went  away  from  the  house  he  would  tell 
a  girl  who  was  working  there,  to  watch  and  see  if  any  man 
came  there  and  tell  him.  He  would  go  in  the  house  in  a 
sneaking  way  to  see  if  any  other  man  was  there.  When 
he  would  come  home  he  would  ask  if  there  were  any  men 
there  that  day.  He  slept  with  two  revolvers  in  his  bed  and 
threatened  to  shoot  his  wife  and  at  one  time^  held  a  re- 
volver to  her  head.  There  was  not  the  slightest  reason  for 
any  of  his  charges  or  suspicions.  His  wife  was  a  virtuous 
woman  and  of  good  repute,  and  the  only  rational  conclu- 
sion that  could  be  reached  by  the  jury  from  the  evidence 
was,  that  he  was  the  subject  of  insane  delusions  affecting 
his  children  and  influencing  the  provisions  of  his  will.  His 
belief  as  to  his  wife  and  the  paternity  of  his  children  was 
based  on  no  evidence  whatever  and  was  a  belief  which  no 
sane  person  would  entertain  for  a  moment. 

The  only  error  affecting  the  merits  of  the  case  was  the 
exclusion  of  testimony  in  rebuttal.  After  the  contestants 
had  given  evidence  of  the  conduct  of  the  testator  and  his 
charges  concerning  his  wife  and  children  the  defendants 
produced  expert  witnesses  to  whom  hypothetical  questions 
were  put  embracing  such  facts,  for  the  purpose  of  getting 
the  opinions  of  the  experts  before  the  jury  that  in  their 
opinion  such  facts  were  not  evidence  of  insane  delusions. 
The  court  sustained  the  objections  on  the  ground  that  the 
evidence  should  have  been  offered  by  the  proponents  in 
making  out  their  case.  The  error  in  the  ruling  is  apparent 
from  the  fact  that  the  proponents  of  the  will  could  not 
have  known  what  would  be  testified  to  by  the  contestants' 
witnesses  until  their  evidence  had  been  given.  It  is  proper 
for  the  proponent  of  a  will  to  offer  all  his  evidence  of  tes- 
tamentary capacity  in  the  first  instance,  and  if  he  desires 
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to  present  to  the  jury  the  opinions  of  experts  based  on 
hypotheses  of  facts  testified  to  by  his  witnesses  he  should 
do  so  before  closing  in  chief,  (Slingloff  v.  Briiner,  174  111. 
561,)  but  after  the  contestant  has  offered  his  evidence  the 
proponent  has  a  right  to  examine  expert  witnesses  as  to 
what  conclusions,  in  their  opinion,  should  be  drawn  from 
such  evidence.  In  this  case,  however,  it  seems  clear  to  us 
that  no  number  of  experts  would  be  able  to  convince  a 
jury  that  the  beliefs  of  the  testator  were  merely  false  ideas 
as  distinguished  from  insane  delusions,  as  was  proposed  by 
the  solicitor  in  offering  the  evidence.  Jurors  of  ordinary 
intelligence  would  inevitably  conclude  that  the  testator  was 
so  far  affected  with  insane  delusions  as  would  render  him 
incapable  of  making  a  valid  disposition  of  his  estate  be- 
tween his  children. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^^ 


The  City  of  Alton,  Plaintiff  in  Error,  vs.  Charles  Heid- 
RiCK  et  al.  Defendants  in  Error. 

Opinion  Hied  December  21,  igio. 

1.  Appeals  and  errors — record  must  show  placita  or  convening 
order.  It  is  indispensable  that  the  record  of  a  special  assessment 
proceeding  governed  by  section  9  of  the  Cities  and  Villages  act  of 
1872  shall  contain  a  placita  or  convening  order  showing  that  the 
term  of  court  at  which  the  hearing  was  had  was  regularly  con- 
vened and  organized,  and  the  absence  of  such  placita  or  convening 
order  from  the  record  precludes  a  consideration  of  the  merits  of 
the  case  on  appeal. 

2.  Same — record  must  contain  essentials  of  a  judgment  even 
though  no  particular  form  is  required.  Even  though  no  particular 
form  in  proceedings  of  a  court  are  necessary  in  order  to  constitute 
a  judgment,  still  it  is  necessary  that  the  record  shall  contain  all 
the  essential  elements  of  a  judgment  showing  that  the  court  finally 
disposed  of  the  cause. 

3.  Same — zvhat  does  not  constitute  a  final  judgment.  An  en- 
try in  the  record  in  the  words,  ** December  7th,  1908. — The  court 


Digitized  by  VjOOQIC 


Bac'lOJ  City  of  Alton  v.  Heidkick.  77 

now  being  fully  advised  in  the  premises  sustains  said  motion  to 
dismiss;  appeal  prayed  to  Supreme  Court;  bill  of  exceptions; 
thirty  days;  no  bond;"  does  not  «how  any  final  judgment  and  will 
not  support  an  appeal. 

WiaT  OF  Error  to  the  County  Court  of  Madison 
cQunty ;  the  Hon.  John  E.  Hillskotter,  Judge,  presiding. 

John  F.  McGinnis,  Corporation  Counsel,  and  htvi 
Davis,  for  plaintiff  in  error. 

James  B.  Lynn,  and  Alex.  W.  Hope,  for  defendants 
in  error. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court: 

This  writ  of  error  is  sued  out  by  the  city  of  Alton  for 
the  purpose  of  bringing  into  review  a  special  assessment 
proceeding  instituted  for  the  purpose  of  paying  for  an  un- 
derground pipe  sewer  in  Second  street,  connecting  with 
street  sewers  in  Piasa  street  at  the  west  end  and  Ridge 
street  at  the  east.  On  the  15th  of  February,  1892,  plain- 
tiff in  error  passed  an  ordinance  for  the  construction  of  a 
sewer  in  Second  street  between  the  points  named,  and  in 
pursuance  of  said  ordinance  a  special  assessment  was  lev- 
ied upon  the  property  fronting  on  Second  street  between 
the  points  named.  Objections  to  the  confirmation  of  the 
assessment  were  sustained  by  the  county  court  of  Madison 
county  in  October,  1892,  and  the  petition  was  dismissed 
as  to  the  property  of  the  objectors.  The  city  of  Alton 
brought  the  record  of  that  proceeding  to  this  court  by  ap- 
peal, and  the  judgment  of  the  county  court  was  affirmed 
October  16,  1895.  (^tVy  of  Alton  v.  Middleton's  Heirs, 
158  III.  442.)  No  further  steps  were  taken  by  the  city  of 
Alton  until  November  15,  1905,  when  the  ordinance  which 
is  the  foundation  of  the  present  proceeding  was  passed. 
It  appears  from  the  recitals  in  the  present  proceeding  that 
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an  underground  sewer  was  constructed  under  the  first  ordi- 
nance at  a  cost  of  $2890.65,  of  which  $1645  has  been  paid, 
leaving  a  balance  of  $1245.65  still  due  and  unpaid.  The 
purpose  for  which  the  present  proceeding  was  instituted 
was  to  raise  money  by  special  assessment  to  pay  the  bal- 
ance remaining  due,  with  the  necessary  costs  and  expenses 
attending  the  levying  and  collecting  of  such  assessment. 

Under  section  99  of  the  Local  Improvement  act  of 
1897,  continuing  the  old  law  in  force  for  the  purpose  of 
**all  proceedings  for  new  assessments  made  in  lieu  of  others 
annulled  before  the  act  concerning  local  improvements  of 
June  14,  1897,  ^^^^  effect,  by  order  of  some  court,"  the 
present  proceeding  is  controlled  by  article  9  of  the  Cities 
and  Villages  act  of  1872.  Upon  the  hearing  of  the  ap- 
plication for  confirmation  the  record  before  us  shows  that 
numerous  property  owners  filed  objections.  There  is  no 
bill  of  exceptions  in  the  record,  nor  is  there  anything  in 
the  record,  by  recital  or  otherwise,  showing  that  any  evi- 
dence was,  in  fact,  heard  by  the  court,. but  aside  from  this 
the  record  before  us  is  so  informal  in  another  respect  that 
the  merits  of  this  controversy  cannot  be  considered.  The 
record  recites  that  the  petition  for  the  confirmation  of  this 
assessment  was  presented  in  vacation  to  the  Hon.  J.  E. 
Hillskotter,  county  judge,  on  the  20th  day  of  September, 
1907.  After  reciting  at  large  the  petition  and  the  ordi- 
nance, with  proof  of  its  passage,  the  record  recites  that 
**the  court  appoints  as  commissioners  to  make  said  assess- 
ment, August  Neerman,  David  Ryan  and  John  D.  Mc- 
Adams,  and  set  for  hearing  May  29,  1908,  at  9:30  A.  M.'* 
On  the  same  day  the  record  recites  the  following:  "Mo- 
tion to  dismiss  filed;  arguments  heard  and  taken  under 
advisement."  Following  the  assessment  roll  is  a  copy  of 
the  objections  of  defendants  in  error,  which  purport  to 
have  been  addressed  to  the  May  term,  1908,  of  the  county 
court  of  Madison  county.  The  record  then  contains  copies 
of  notices  to  property  owners,  with  an  affidavit  attached  of 

Digitized  by  VjOOQIC 


Bm.  'lOJ  City  op  Alton  v.  Heidrick.  79 

service  of  the  same.  The  final  order  or  judgment,  if  it  may 
be  called  such,  is  in  the  following  words :  ^'December  7th, 
1908. — The  court  now  being  fully  advised  in  the  premises 
sustains  said  motion  to  dismiss ;  appeal  prayed  to  Supreme 
Court;  bill  of  exceptions;  thirty  days;  no  bond," — ^to 
which  is  appended  a  certificate  of  Edward  Feutz,  clerk  of 
the  county  court  of  Madison  county,  that  the  above  and 
foregoing  constitutes  a  full,  true  and  perfect  transcript  of 
the  record  in  the  above  entitled  cause. 

Section  32  of  article  9  of  the  law  of  1872  provides  that 
the  hearing  of  all  cases  under  said  act  may  be  had  at  either 
a  law  or  a  probate  term  of  the  county  court,  and  that  such 
cases  shall  have  precedence  over  all  other  cases  in  such 
court,  except  criminal  cases.  Whether  the  hearing  be  had 
at  a  law  term  or  a  probate  term  of  the  county  court,  it  is 
indispensable  that  the  record  should  show  that  the  term  of 
court  at  which  the  hearing  is  had  was  regularly  convened 
and  organized.  There  is  no  placita  in  the  record  for  either 
the  May  or  December  term,  1908.  Without  a  placita  show- 
ing the  regular  organization  of  the  December  term,  1908, 
of  the  county  court  of  Madison  county,  if  such  term  was 
held,  it  is  impossible  for  this  court  to  know  whether  the 
entry  of  December  7,  1908,  was  entered  by  the  same  judge 
who  heard  the  argument  and  took  the  motion  to  dismiss 
under  advisement  in  May,  or  some  other  judge.  .  In  fact,. 
there  is  nothing  to  show  that  either  the  hearing  on  May  29, 
1908,  on  the  motion  to  dismiss,  or  the  order  sustaining  the 
same  in  December,  1908,  was  before  any  judge  or  court, 
since  there  is  an  entire  absence  of  the  placita  showing  that 
a  term  of  court  was  in  session  at  either  of  those  dates.  It 
cannot  be  inferred  that  because  the  statute  provides  for  a 
probate  term  of  court  in  each  county  in  the  State,  com- 
mencing on  the  first  Monday  of  each  month,  and  that  in 
Madison  county  law  terms  are  provided  to  commence  on 
the  second  Monday  of  February  and  August,  terms  of 
court  were,  in  fact,  held  at  such  times.     It  is  surprising 
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that  notwithstanding  this  court  as  far  back  as  the  Septem- 
ber term,  1870,  reversed  fifty-three  cases  for  want  of  a 
placita  or  convening  order,  (Planing  Mill  Lumber  Co,  v. 
City  of  Chicago,  56  111.  304,)  and  has  from  time  to  time 
since  that  date  occasionally  pointed  out  the  necessity  of 
such  convening  order,  records  should  be  presented  thus  so 
obviously  defective  that  the  merits  of  the  controversy  can 
not  be  considered  and  disposed  of. 

The  entry  which  we  have  quoted  above  is  not  a  judg- 
ment at  all.  It  is  apparently  a  mere  memorandum  of  the 
judge,  probably  entered  in  his  docket  as  a  memorandum 
from  which  a  formal  judgment  might  be  written  up.  While 
it  is  true,  as  this  court  held  in  Wells  v.  Hogan,  Breese,  337, 
that  no  particular  form  is  required  in  proceedings  of  a 
court  in  order  to  constitute  them  a  judgment,  still  it  is  nec- 
essary that  there  should  be  an  entry  containing  the  essen- 
tial elements  of  a  judgment  which  shows  that  the  court 
finally  disposed  of  the  cause.  In  Martin  v.  Earnhardt,  39 
111.  9,  the  entry  was :  "Judgment  on  verdict  for  $3000  and 
costs."  In  Fatilk  v.  Kellums,  54  111.  188,  the  entry  was : 
"Whereupon  the  court  enters  judgment  upon  the  verdict ; 
and  now  come  the  said  defendants,  by  their  attorneys,  and 
pray  an  appeal,  which  is  granted."  And  in  Metsger  v. 
Wooldridge,  183  111.  174,  the  entry  was:  "And  the  court 
having  heard  the  motion,  court  overruled  same,  and  judg- 
ment on  the  verdict  for  $1521.09;  and  now  comes  the  de- 
fendant and  prays  an  appeal ;  an  appeal  allowed  on  his  giv- 
ing bond  in  the  sum  of  $3000  in  20  days,  to  be  approved 
by  the  clerk  by  agreement,  and  bill  of  exceptions  to  be  filed 
in  120  days." 

There  being  no  final  judgment  there  was  nothing  to 
appeal  from.    The  appeal  will  therefore  be  dismissed. 

Appeal  dismissed. 
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The  People  ex  rel,  Charles  W.  McCall,  County  Collector, 
Appellant,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellee. 

Opinion  Hied  December  21,  ipio. 

I.  Taxes — constitution  requires  town  to  provide  for  a  direct 
annual  tax  to  pay  bonds.  If  bonds  are  issued  under  section  20  of 
the  Roads  and  Bridges  act,  the  constitution  enjoins  upon  the  town 
the  duty,  at  or  before  the  time  of  incurring  the  indebtedness,  to 
provide  for  the  collection  of  a  direct  annual  tax  to  pay  the  interest 
and  principal  of  the  proposed  debt,  and  this  provision  secures  to 
the  bondholder  the  right  to  compel  the  levy  of  a  tax  in  accordance 
therewith. 

2|  Same — voters  at  town  meeting  cannot  levy  tax  to  pay  bonds 
and  interest.  Under  section  20  of  the  act  relating  to  roads  and 
bridges  in  counties  under  township  organization,  if  the  electors, 
at  a  special  town  meeting,  vote  to  borrow  money  for  the  building 
of  bridges  or  for  other  distinct  and  expensive  work,  it  is  the  duty 
of  the  supervisor  and  town  clerk,  under  the  direction  of  the  com- 
missioners, to  issue  bonds  as  the  work  progresses  and  the  duty  of 
the  board  of  town  auditors  to  audit  the  bonds  and  make  a  proper 
certificate  for  the  levy  of  the  necessary  tax,  and  the  electors  them- 
selves cannot  levy  the  tax  by  their  vote. 

3.  Same — board  of  town  auditors  is  the  corporate  authority  to 
levy  tax  to  pay  bonds  and  interest.  The  voters  at  the  town  meet- 
ing have  no  authority  to  levy  a  tax  to  pay  the  interest  or  principal 
of  bonds  issued  by  the  town,  but  the  basis  of  the  tax  is  the  cer- 
tificate of  the  board  of  town  auditors  to  the  town  clerk  and  the 
certificate  of  the  town  clerk  to  the  county  clerk,  and  the  vote  of 
the  electors  cannot  be  substituted  for  the  certificate  of  the  board  of 
auditors.     (Wright  v.  People,  87  111.  582,  distinguished.) 

4.  Same — the  board  of  town  auditors  are  obliged  to  levy  a  tax 
to  pay  bonds.  The  board  of  town  auditors,  in  auditing  a  charge 
against  a  'town  on  account  of  bonds  issued  under  section  20  of  the 
Roads  and  Bridges  act,  may  see  that  the  provisions  of  the  statute 
relating  to  the  issue  of  bonds  by  the  supervisor  and  town  clerk 
have  been  complied  with  and  compute  the  amount  necessary  to 
meet  the  obligations,  but  they  have  no  discretion  to  refuse  to  audit 
the  claim  in  accordance  with  the  provision  for  the  direct  annual 
tax  made  at  or  before  the  time  of  incurring  the  indebtedness. 

5.  Same — when  town  tax  levy  is  illegal.  A  tax  levy  of  $500 
for  contingent  expenses  of  a  town  is  illegal  where  there  is  no  fur- 
ther specification  of  what  such  expenses  are. 
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Appeal  from  the  County  Court  of  Whiteside  county; 
the  Hon.  R.  W.  E.  Mitchell,  Judge,  presiding. 

J.  J.  LuDENS,  and  C.  L.  &  C.  E.  Sheldon,  for  appellant 

A.  A.  WoLFERSPERGER,  and  J.  A.  Connell,  for  appellee, 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  disputed  question  in  this  case  is  whether  the  vot- 
ers, at  their  annual  town  meeting,  are  authorized  to  levy  a 
tax  to  pay  bonds  of  the  town  and  the  interest  thereon. 

At  a  special  town  meeting  held  on  May  i6,  1905,  in  the 
town  of  Hahnaman,  in  Whiteside  county,  it  was  decided 
to  borrow  $1900  to  build  certain  bridges  in  the  said  town, 
and  at  the  annual  town  meeting  held  April  5,  1906,  a  reso- 
lution was  adopted  reciting  that  bonds  had  been  issued  to 
the  amount  of  $1795  for  said  purpose,  and  it  was  resolved 
that  a  direct  annual  tax  be  levied  sufficient  in  amount  to 
pay  the  principal  and  interest  of  said  bonds  as  the  same 
should  fall  due,  and  the  times  and  amounts  were  specified. 
It  was  further  resolved  that  the  town  clerk  should  certify, 
in  each  year,  to  the  county  clerk  such  part  of  said  direct 
tax  as  might  be  necessary  to  pay  the  interest  and  so  much 
of  the  principal  as  would  fall  due  in  the  following  year. 
At  the  annual  town  meeting  held  April  2,  1907,  a  resolu- 
tion was  adopted  reciting  that  the  legal  voters  had  that  day 
voted  in  favor  of  borrowing  $1300  to  build  a  bridge  and 
approaches  and  to  take  out,  re-place,  re-construct  and  re- 
pair another  bridge,  and  it  was  resolved  that  a  direct  an- 
nual tax  be  levied  sufficient  in  amount  to  pay  "the  interest 
and  principal  of  the  bonds  to  be  issued  in  pursuance  of  said 
vote,  and  that  the  proper  authorities  of  the  town  should 
certify  to  the  county  clerk,  each  year,  the  amount  neces- 
sary to  be  raised  to  pay  the  principal  and  interest  of  the 
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bonds  as  they  should  mature.  There  was  a  vote  the  same 
day  to  borrow  said  sum  of  $1300  for  the  purposes  speci- 
fied. On  April  7,  1908,  it  was  voted  to  borrow  $2250  to 
build  certain  bridg^es,  and  on  the  same  day,  at  the  annual 
town  meeting,  it  was  resolved  that  a  direct  annual  tax 
should  be  levied  sufficient  to  pay  the  interest  and  principal 
of  the  bonds  as  they  should  mature,  and  that  the  proper 
authorities  should  certify  to  the  county  clerk,  each  year, 
the  amount  necessary  to  be  raised  to  pay  the  principal  and 
interest  on  the  bonds  as  they  should  mature.  A  special 
town  meeting  was  held  on  April  7,  1908,  in  the  town  of 
Montmorency,  in  said  county,  at  which  it  was  decided  to 
borrow  $4000  to  construct,  repair  and  re-construct  certain 
bridges,  and  at  the  annual  town  meeting  held  April  6,  1909, 
a  resolution  was  adopted  that  a  direct  annual  tax  be  levied 
sufficient  to  pay  the  principal  and  interest  of  the  bonds  is- 
sued for  the  money  borrowed  and  specified  in  the  resolu- 
tion, and  the  town  clerk  was  directed  to  certify,  in  each 
year,  to  the  county  clerk  such  part  of  said  direct  tax  as 
might  be  necessary  to  pay  the  interest  on  the  bonds  and 
so  much  of  the  principal  as  would  fall  due  in  the  following 
year.  The  town  clerks,  by  virtue  of  these  resolutions,  cer- 
tified to  the  county  clerk  certain  sums  to  be  levied  as  taxes 
for  the  payment  of  interest  and  maturing  bonds.  The 
town  clerk  of  the  town  of  Montmorency  also  certified  to 
the  county  clerk  the  sum  of  $500  to  be  raised  by  taxation 
for  "contingent  expenses"  of  said  town.  The  taxes  were 
extended  by  the  county  clerk  by  virtue  of  these  certificates, 
and  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany objected  to  the  application  of  the  county  collector  to 
the  county  court  of  said  county  for  judgment  against  its 
property  for  said  taxes.  The  court  sustained  the  objections 
and  denied  the  application  for  judgment,  and  the  collector 
appealed. 

Section  12  of  article  9  of  the  constitution  provides  that 
any  municipal  corporation  incurring  any  indebtedness  shall, 
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before  or  at  the  time  of  doing  so,  provide  for  the  collec- 
tion of  a  direct  annual  tax  sufficient  to  pay  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  thereof  within  twenty  years  from  the  time  of 
contracting  the  same.  Section  20  of  the  act  in  regard  to 
roads  and  bridges  in  counties  under  township  organization 
provides  for  calling  a  special  town  meeting  to  vote  on  the 
proposition  of  borrowing  money  for  building  a  bridge  or 
other  distinct  and  expensive  work,  and  if  the  vote  is  in 
favor  of  the  proposition,  the  supervisor  and  town  clerk, 
under  the  direction  of  the  commissioners,'  are  authorized 
to  issue,  from  time  to  time,  as  the  work  progresses,  the 
bonds  of  the  town  for  the  specified  purpose.  If  bonds  are 
issued  under  that  section  of  the  statute,  the  constitution 
enjoins  upon  the  town  a  duty,  at  or  before  the  time  of  in- 
curring the  indebtedness,  to  provide  for  the  collection  of  a 
direct  annual  tax  to  pay  the  interest  and  principal  of  the 
proposed  debt.  The  provision  for  the  direct  annual  tax 
secures  to  the  bondholder  the  right  to  compel  the  levy  of 
the  tax  in  accordance  wath  such  provision.  It  is  then  the 
duty  of  the  board  of  town  auditors  to  audit  the  claim  or 
charge  against  the  town  and  make  a  proper  certificate  pro- 
viding for  the  necessary  taxation  to  pay  it,  without  any 
other  presentation  of  the  claim  by  a  holder  of  a  bond.  The 
tax  is  to  be  levied  and  collected  so  as  to  be  ready  to  pay 
the  interest  and  principal  of  the  debt  as  it  matures,  but  the 
bonds  are  a  claim  or  charge  against  the  town  with  which 
the  town  meeting  has  nothing  to  do  and  for  the  payment 
of  which  it  has  no  authority  to  order  the  levy  of  the  an- 
nual tax.  (St,  Louis,  Rock  Island  and  Chicago  Railroad 
Co.  V.  People  ex  rel.  147  111.  9.)  In  that  case  it  was  held 
that  the  bonds  of  the  town  of  Frederick  were  charges  and 
claims  against  the  town  which  it  was  the  duty  of  the  board 
of  auditors  to  examine  and  audit;  and  in  the  previous  case 
of  People  ex  rel.  v.  Getzendaner^  137  111.  234,  a  peremptory 
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writ  of  mandamus  was  awarded  to  compel  the  board  of 
town  auditors  to  audit  and  allow  the  claim  of  petitioner  on 
bonds  issued  by  the  town  of  Mount  Morris  under  an  act 
providing  that  the  town  should,  by  its  proper  corporate 
authority,  annually  assess  and  levy  a  tax  to  pay  the  inter- 
est and  principal  of  the  bonds  as  they  became  due.  The 
principle  of  that  decision  was,  that  the  proper  corporate 
authority  for  levying  a  tax  to  pay  bonds  and  interest  is 
the  board  of  town  auditors.  And  in  Cincinnati,  Indianap- 
olis and  Western  Railway  Co,  v.  People  ex  rel.  207  111.  566, 
it  was  held  that  the  certificate  of  the  board  of  town  audit- 
ors is  the  basis  for  the  levy  of  a  tax  to  pay  claims  and 
demands  against  a  town,  and  the  vote  of  the  electors  at 
the  town  meeting  cannot  be  substituted  for  the  certificate. 
If  provision  is  made  for  a  direct  annual  tax  when  bonds 
are  issued,  the  liability  of  the  town  is  fixed  and  the  board 
of  town  auditors  have  no  discretion  whether  to  allows  the 
amount  of  the  tax  or  not.  But  that  does  not  affect  the 
question  who  is  to  levy  the  tax.  The  same  thing  is  true 
of  a  judgment  against  a  town,  and  yet  action  by  the  board 
of  town  auditors  is  necessary  for  the  levy  of  a  tax  to  pay 
a  judgment.  It  was  so  decided  in  People  ex  rel.  v.  Chi- 
cago and  Alton  Railroad  Co.  194  111.  51,  and  the  court 
held  that  the  tax  levied  to  pay  a  judgment  against  a  town 
could  not  be  legally  authorized  by  a  vote  at  the  annual 
town  meeting. 

The  question  whether  the  power  to  pass  upon  and  al- 
low charges  against  a  town  based  upon  town  bonds  should 
be  exercised  by  the  board  of  town  auditors  or  by  the  vot- 
ers at  the  town  meeting  was  not  considered  in  Wright  v. 
People  ex  rel.  87  111.  582.  The  question  considered  was 
whether  the  voters  at  the  town  meeting  could  make  provi- 
sion for  a  sinking  fund  for  the  retirement  of  bonds  which 
had  been  issued  by  the  West  Chicago  Park  Commissioners 
and  the  debt  be  thereby  distributed  through  a  series  of 
years.    It  is  manifest  that  such  provision  could  not  be  made 
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by  the  board  of  town  auditors,  whose  authority  is  confined 
to  auditing  claims  and  charges  against  the  town.  The 
board  could  only  audit  the  amount  necessary  each  year  for 
the  sinking  fund  in  case  such  a  charge  against  the  town 
had  been  created  in  favor  of  the  bondholders  either  in  the 
issue  of  the  bonds  or  by  some  lawful  authority,  and  it  was 
held  that  the  voters  at  the  town  meeting  could  create  such 
a  charge.  It  must  be  regarded  as  settled  law  that  the  vot- 
ers at  the  town  meeting  have  no  authority  to  levy  a  tax 
to  pay  the  interest  or  principal  of  bonds  issued  by  the  town, 
but  the  basis  of  a  tax  is  the  certificate  of  the  board  of  town 
auditors  to  the  town  clerk  and  a  certificate  of  the  town 
clerk  to  the  county  clerk.  The  board  of  town  auditors,  in 
auditing  a  charge  against  the  town  on  account  of  bonds 
issued  under  section  20  of  the  act  concerning  roads  and 
bridges,  may  see  that  the  provisions  of  the  statute  in  rela- 
tion to  the  issuing  of  the  bonds  by  the  supervisor  and  clerk, 
under  the  direction  of  the  commissioners,  have  been  com- 
plied with  and  compute  the  amount  necessary  to  meet  the 
obligation,  but  are  without  discretion  to  refuse  to  audit 
the  claim  in  accordance  with  the  provision  for  the  direct 
annual  tax  made  at  or  before  the  time  of  incurring  the  in- 
debtedness. 

It  is  conceded  that  the  levy  for  contingent  town  ex- 
penses of  the  town  of  Montmorency,  which  did  not  specify 
the  nature  of  the  expenses,  was  illegal,  as  it  clearly  was. 
People  ex  rel.  v.  Chicago  an4  Alton  Railroad  Co,  supra; 
Cleveland,  Cincinnati,  Chicago  and  St,  Louis  Raihvay  Co. 
V.  People  ex  rel,  205  111.  582. 

The  judgment  is  affirmed.  judgment  aMrmed, 
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The  PEOPI.E  ex  rel.  Thonias  F.  Holmes,  County  Collector, 
Appellee,  vs.  The  Chicago  and  Alton  Railroad  Com- 
pany, Appellant.  • 

Opinion  filed  December  21,  ipio. 

1.  Taxes — duty  of  commissioners  as  to  levying  tax  to  liquidate 
road  and  ditch  damages.  Under  the  act  relating  to  roads  and 
bridges  in  counties  under  township  organization,  when  damages 
have  been  agreed  upon,  allowed  or  awarded  for  roads  or  ditches, 
it  is  the  duty  of  the  highway  commissioners  to  make  a  certificate 
of  the- amount  of  money  necessary  to  liquidate  such  damages  and 
deliver  such  certificate  to  the  town  clerk,  but  it  is  the  duty  of  the 
clerk,  and  not  of  the  highway  commissioners,  to  ascertain  the  rate 
per  cent,  which  must  be  within  the  statutory  limit. 

2.  Same — when  fact  that  a  rate  was  certified  instead  of  a  spe- 
cific amount  does  not  defeat  tax.  The  fact  that  the  rate  per  cent 
for  a  tax  to  liquidate  road  and  ditch  damages  was  certified  instead 
of  the  specific  amount  necessary  does  not  defeat  the  substantial 
justice  of  the  tax,  unless  it  is  shown  that  the  rate  so  fixed  did  not 
produce  the  same  result  as  if  the  amount  had  been  specified. 

3.  Same — what  taxing  district  must  be  used  as  the  standard  in 
determining  tax  reduction.  The  taxing  district  having  the  highest 
aggregate  of  rates,  exclusive  of  the  rates  mentioned  in  the  act  as 
not  subject  to  reduction,  is  the  taxing  district  to  be  used  by  the 
county  clerk  as  the  standard  in  determining  how  much,  if  any,  the 
county  rate  shall  be  reduced. 

4.  Same — when  tax  reduction  is  not  in  compliance  with  stat- 
ute. It  is  in  plain  contradiction  df  the  amended  Revenue  law  of 
1909,  and  subversive  of  its  purpose,  for  the  county  clerk,  in  as- 
certaining the  highest  aggregate  per  cent  of  all  tax  levies,  to  select 
the  district  having  the  highest  aggregate  per  cent  (including  taxes 
which  are  not  to  be  reduced  and  which  by  the  act  are  to  be  ex- 
cluded,) and  then  exclude  from  the  aggregate  rate  the  various 
taxes  which  he  is  not  authorized  to  reduce,  and,  if  what  remains 
is  less  than  three  per  cent  of  the  taxable  property,  make  no  re- 
duction throughout  the  county,  whether  the  aggregate  levies  of  any 
other  district  exceed  three  per  cent  or  not. 

5.  Same — duty  of  county  clerk  in  reducing  taxes.  After  the 
county  clerk  has  ascertained  the  taxing  district  having  the  high- 
est aggregate  tax  levies  which  are  subject  to  reduction  under  the 
amended  Revenue  law  of  1909,  he  is  required  to  reduce  the  same 
to  three  per  cent,  in  accordance  with  the  provisions  of  the  statute, 
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thereby  fixing  the  county  rate  which  applies  throughout  the  county; 
and  he  must  follow  the  same  method  in  fixing  the  rates  of  other 
taxing  districts,  so  that  the  rate  will  apply  uniformly  throughout 
each  district. 

Appeai.  from  the  County  Court  of  Logan  county;  the 
Hon.  DoNAi^D  McCoRMiCK,  Judge,  presiding. 

BuNN  &  Covey,  (Winston,  Payne,  Strawn  &  Shaw, 
of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  Everett  Smith, 
State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  court  of  Logan  county  overruled  the  ob- 
jections of  the  appellant,  the  Chicago  and  Alton  Railroad 
Company,  to  the  application  of  appellee,  county  collector 
of  said  county,  for  judgment  for  a  part  of  the  road  and 
bridge  taxes  of  certain  towns  in  said  county  and  a  part  of 
the  couniy  tax,  and  entered  judgment.  From  the  judg- 
ment of  the  county  court  this  appeal  was  prosecuted. 

The  appellant  objected  to  that  part  of  the  road  and 
bridge  taxes  of  several  towns  which  was  extended  to  liqui- 
date road  and  ditch  damages,  and  in  one  case  an  objection 
was  made  (which  has  been  abandoned  in  argument)  to 
that  part  of  the  road  and  bridge  tax  levied  to  meet  an 
existing  contingency.  The  objection  still  insisted  upon  is, 
that  the  respective  town  clerks  certified  a  rate  per  cent  to 
be  extended  for  road  and  ditch  damages  instead  of  certify- 
ing a  specific  amount  of  money  required  for  that  purpose. 

The  act  in  regard  to  roads  and  bridges  in  counties 
under  township  organization  provides  that  when  damages 
have  been  agreed  upon,  allowed  or  awarded  for  laying  out, 
widening,  altering  or  vacating  roads  or  for  ditching  to 
clrain  roads,  the  amount  of  such  damages,  not  to  exceed 
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for  any  one  year  twenty  cents  on  each  $ioo  of  the  taxable 
property  of  the  town,  shall  be  included  in  the  first  succeed- 
ing tax  levy,  and  when  collected  shall  constitute  and  be 
held  by  the  treasurer  of  the  commissioners  as  a  separate 
fund,  to  be  paid  out  to  the  parties  entitled  to  receive  the 
same.  The  commissioners  are  required  to  make  a  certifi- 
cate of  the  amount  necessary  to  liquidate  such  road  and 
ditch  damages  and  cause  the  certificate  to  be  delivered  to 
the  town  clerk,  who  is  to  certify  the  same  to  the  county 
clerk.  The  commissioners  are  required  to  make  a  certifi- 
cate for  an  amount  of  money  which  must  not  exceed  the 
rate  per  cent  specified  in  the  statute.  They  are  not  author- 
ized to  certify  to  a  rate  per  cent,  but  the  clerk  is  to  ascertain 
the  rate  within  the  statutory  limit.  A  certificate  for  the 
levy  of  a  certain  per  cent  might  or  might  hot  work  an  in- 
justice to  tax-payers,  depending  upon  the  amount  produced, 
and  if  the  result  is  not  different  from  what  it  would  have 
been  if  an  amount  had  been  stated,  the  substantial  justice 
of  the  tax  is  not  affected.  A  similar  statute  was  construed 
in  the  case  of  Chicago  and  Alton  Railroad  Co.  v.  People 
ex  rel.  155  111.  276,  and  again  in  Chicago  and  Alton  Rail- 
road  Co,  v.  People  ex  rel.  205  id.  625,  where  it  was  held 
that  the  statute  required  a  certificate  for  a  definite  sum,  but 
that  the  mere  fact  of  specifying  a  rate  was  not  ground  for 
an  objection  to  judgment  for  the  tax.  The  same  rule  was 
applied  in  the  case  of  the  county  tax  in  People  ex  rel.  v. 
Cincinnati,  Indianapolis  and  Western  Railway  Co.  213  111. 
503,  where  it  was  said  that  the  plain  reading  of  the  statute 
required  the  county  board  to  fix  the  aggregate  amount  re- 
quired, and  the  clerk  was  then  to  determine  the  rate  per 
cent,  not  exceeding  seventy-five  cents  on  each  $100  of  the 
taxable  property,  but  that  the  objection  that  a  rate  was 
specified,  standing  alone,  was  not  good.  In  this  case  the 
objection  was  merely  that  rates  were  specified  in  the  several 
towns  instead  of  specific  amounts,  and  there  was  neither 
objection  nor  proof  that  the  rates  so  fixed  did  not  produce 
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the  same  results  as  if  amounts  had  been  specified.  There 
is  therefore  no  ground  for  distinguishing  this  case  from 
others,  and  the  court  did  not  err  in  overruHng  the  objection 
to  the  road  and  bridge  taxes. 

The  county  clerk  extended  the  full  rate  of  seventy-five 
cents  on  each  $ioo  of  taxable  property  as  a  county  tax,  and 
the  objection  was  that  the  clerk  did  not  scale  the  rate,  as  re- 
quired by  "An  act  to  amend  section  2  of  an  act  entitled  *An 
act  concerning  the  levy  and  extension  of  taxes,'  approved 
May  9,  1901,  in  force  July  i,  1901,  as  amended  by  an  act 
approved  March  29,  1905,  in  force  July  i,  1905,"  in  force 
July  I,  1909.  (Laws  of  1909,  p.  323.)  That  act  requires 
the  county  clerk* to  ascertain  the  rates  per  cent  required 
to  be  extended  upon  the  assessed  valuation  of  the  taxable 
property  in  the  respective  towns,  townships,  districts,  in- 
corporated cities  and  villages  in  his  county  to  produce  the 
several  amounts  certified  for  extension  by  the  taxing  au- 
thorities in  the  county,  with  a  proviso  that  the  aggregate 
of  all  the  taxes,  exclusive  of  certain  taxes  named  therein, 
must  not  exceed  three  per  cent  of  the  taxable  property  in 
the  taxing  district.  Inasmuch  as  a  tax  levy  extending  over 
more  than  one  town,  township,  district,  incorporated  city 
or  village  must  be  at  a  uniform  rate,  so  that  the  burden 
of  such  tax  may  be  borne  equally  by  all  tax-payers,  it  is 
necessary  that  the  county  clerk  shall  ascertain  which  tax- 
ing district  or  municipality  within  the  whole  district  sub- 
ject to  the  tax  has  the  highest  aggregate  per  cent  of  tax 
levies  subject  to  reduction.  In  the  case  of  a  county  tax, 
that  would  be  the  taxing  district  or  municipality  having  the 
highest  aggregate  per  cent  of  tax  levies  in  the  county  which 
are  to  be  reduced.  To  accomplish  the  desired  end  of  uni- 
formity the  act  requires  the  county  clerk  to  reduce  the  rate 
per  cent  of  the  tax  levies  of  a  taxing  district  or  municipal- 
ity in  the  same  proportion  in  which  it  would  be  necessary 
to  reduce  the  highest  aggregate  per  cent  of  all  the  tax  lev- 
ies (exclusive  of  the  taxes  specified  and  not  to  be  reduced) 
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certified  for  extension  upon  any  of  the  taxable'  property  in 
the  taxing  district  or  municipality  to  bring  the  same  down 
to  three  per  cent  of  the  assessed  value  of  the  taxable  prop- 
erty upon  which  said  taxes  are  required  by  law  to  be  ex- 
tended. Any  other  method  would  result  in  different  rates 
of  the  same  tax  in  different  districts  subject  to  the  levy. 
After  finding  the  district  having  the  highest  aggregate  lev- 
ies subject  to  reduction  the  clerk  is  required  to  reduce  the 
same  to  three  per  cent, 'in  accordance  with  the  provisions 
of  the  statute,  and  he  thereby  fixes  the  county  rate  which 
applies  throughout  the  county.  He  must  follow  the  same 
method  in  fixing  the  rates  of  other  taxing  districts,  so 
that  the  rate  will  apply  uniformly  throughout  each  district. 
This  was  fully  explained  in  the  case  of  Tozvn  of  Cicero  v. 
Haas,  244  111.  551. 

Counsel  for  the  appellee  seek  to  sustain  the  judgment  of 
the  county  court  upon  the  theory  that  the  clerk,  in  ascer- 
taining the  highest  aggregate  per  cent  of  all  the  tax  levies, 
must  select  the  district  having  the  highest  aggregate  per 
cent,  including  the  taxes  which  are  not  to  be  reduced  and 
which  by  the  act  are  to  be  excluded,  and  shall  then  exclude 
from  the  aggregate  rate  the  various  taxes  which  he  is  not 
authorized  to  reduce,  and  if  what  remains  is  less  than  three 
per  cent  of  the  taxable  property  he  is  to  make  no  reduction 
throughout  the  county,  whether  the  aggregate  levies  of  any 
other  district  exceed  three  per  cent  or  not.  Putting  that 
scheme  into  operation  left  taxing  districts  in  which  the 
taxes  subject  to  reduction  exceeded  three  per  cent.  This  is 
a  contradiction  of  the  plain  language  of  the  act  and  sub- 
versive of  its  purpose.  It  would  be  sufficient  to  say  that 
the  act  in  terms  forbids  such  a  method,  but  it  is  also  true 
that  the  results  obtained  would  defeat  the  purpose  of  the 
statute.  The  taxing  district  having  the  highest  aggregate 
of  rates  exclusive  of  the  rates  mentioned  in  the  act  as  not 
subject  to  reduction,  is  the  taxing  district  to  be  used  as 
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the  standard  in  determining  how  much,  if  any,  the  county 
rate  shall  be  reduced.  The  county  court  adopted  the  view 
of  the  appellee,  which  was  erroneous  and  resulted  in  an  er- 
roneous judgment. 

The  judgment  is  affirmed  as  to  the  road  and  bridge 
taxes  and  is  reversed  as  to  the  county  tax,  and  the  cause 
is  remanded  to  the  county  court,  with  directions  to  ascer- 
tain the  amount  of  the  county  tax  under  the  rules  laid 
down  in  this  opinion,  and  to  sustain  appellant's  objection 
to  any  excess  above  the  rate  that  would  have  been  charged 
against  the  property  of  appellant  if  the  statute  had  been 
complied  with. 

Rez'crsed  and  remanded,  unth  directions. 


John  McInturff  et  al.  Defendants  in  Error,  vs.  The 
Insurance  Company  of  North  America,  Plaintiff  in 
Error. 

Opinion  Med  December  21,  ipio. 

1.  Evidence — general  rule  as  to  admitting  testimony  on  subse- 
quent trial  after  witness  is  dead.  Testimony  given  in  evidence  on 
a  former  trial  of  the  same  action,  or  a  former  action  involving  the 
same  issues  between  the  same  parties,  is  admissible  in  the  subse- 
quent trial  if  it  be  established  that  the  witness  who  gave  such  tes- 
timony is  dead;  but  it  is  essential  that  the  parties  in  the  subsequent 
action  be  the  same,  at  least  in  interest. 

2.  Same — testimony  in  criminal  prosecution  not  admissible  in 
civil  suit  though  witness  is  dead.  The  testimony  of  a  witness  in  a 
prosecution  by  the  People,  under  an  indictment  charging  the  de- 
fendants with  feloniously  burning  their  property  with  intent  to  de- 
fraud the  insurance  company  with  whom  the  property  was  insured, 
is  not  admissible  in  a  subsequent  suit  by  such  defendants  against 
the  company  to  recover  the  insurance  money,  even  though  the  wit- 
ness died  before  the  civil  suit  was  brought. 

3.  Appeals  and  errors — Appellate  Court's  judgment  is  final  on 
question  of  waiver  of  proofs  of  loss.  Whether  an  insurance  com- 
pany, by  its  conduct,  waived  the  proof  of  loss  required  by  the  con- 
tract with  tlie  insured  is  a  mixed  question  of  law  and  fact  in  a 
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suit  at  law,  and  the  judgment  of  the  Appellate  Court  is  conclusive 
of  such  question, 

4.  Instructions — party  cannot  complain  of  alleged  error  which 
appears  in  his  own  instructions,  A  party  cannot  complain,  on  ap- 
peal, of  an  alleged  error  in  his  opponent's  instructions  where  the 
same  proposition  is  contained  in  his  own  instructions. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Pulaski  county ;  the  Hon.  W.  W.  Duncan,  Judge, 
presiding. 

W.  A.  Spann,  and  George  E.  Martin,  for  plaintiff  in 
error. 

W.  A.  Wali.,  for  defendants  in  error. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

Defencfants  in  error  recovered  a  judgment  in  the  circuit 
court  of  Pulaski  county  for  $3952.23  for  a  loss  by  fire  of 
property  covered  by  insurance  written  by  an  agent  of  plain- 
tiff in  error,  and  that  judgment  has  been  affirmed  by  the 
Appellate  Court  for  the  Fourth  District.  The  record  has 
been  transferred  to  this  court  for  a  review  by  certiorari. 

The  only  questions  which  are  not  conclusively  settled  by 
the  judgment  of  affirmance  in  the  Appellate  Court  arise  on 
the  exceptions  of  plaintiff  in  error  preserved  to  the  rulings 
of  the  trial  court  in  excluding  certain  evidence  offered  by 
plaintiff  in  error  and  to  the  giving  of  an  instruction  on  be- 
half of  the  defendants  in  error. 

The  property  insured  was  burned  on  March  13,  1908. 
At  the  April  term,  1908,  of  the  Pulaski  county  circuit  court 
the  grand  jury  returned  an  indictment  against  John  McIn- 
turff and  his  wife,  Sarah,  charging  them  with  feloniously 
and  willfully  setting  fire  to  and  burning  the  property  cov- 
ered by  the  insurance,  with  an  intent  to  damage  and  de- 
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fraud  plaintiff  in  error.  On  the  trial  of  the  defendants  in 
error  on  said  charge  Thomas  Blay  was  called  as  a  witness 
iof  the  State  and  gave  much  damaging  testimony,  tending 
to  prove  that  defendants  in  error  were  guilty  of  the  crimi- 
nal charge  against  them.  Defendants  in  error  were  acquit- 
ted of  the  criminal  offense.  After  the  trial  of  the  criminal 
case,  and  before  the  trial  of  the  case  at  bar,  defendant  in 
error  John  Mclnturff  shot  and  killed  the  witness  Thomas 
Blay.  In  the  present  action  defendants  in  error  sued  plain- 
tiff in  error  in  assumpsit,  the  declaration  consisting  of  two 
special  counts  on  the  policies,  to  which  are  added  the  com- 
mon counts.  Plaintiff  in  error  filed  a  plea  of  the  general 
issue,  accompanied  with  notice  of  special  defenses  as  fol- 
lows :  ( I )  That  defendants^  in  error  willfully  burned  the 
insured  property  with  the  intent  to  defraud  plaintiff  in  er- 
ror; (2)  that  defendants  in  error  caused  said  house  to  be 
burned  with  intent  to  defraud,  etc.;  (3)  that  defendants  in 
error  made  false  and  fraudulent  representations;  after  the 
fire,  as  to  property  lost  and  damaged,  with  an  intent  to  de- 
fraud ;  (4)  that  defendants  in  error  failed  and  refused  to 
furnish  proofs  of  loss,  as  required  by  the  said  policies ;  and 
(5)  that  defendants  in  error  furnished  to  the  appraisers  a 
list  of  property  which  they  did  not  own,  with  intent  to  de- 
fraud. The  case  was  finally  tried  upon  a  stipulation  that  all 
matter  that  would  be  competent  under  properly  drawn  pleas 
might  be  introduced  in  evidence  under  the  general  issue. 
Upon  the  trial  of  the  issues  thus  formed,  plaintiff  in  error, 
after  making  proof  of  the  death  of  the  witness  Blay,  offered 
to  introduce  his  testimony  given  on  the  trial  of  the  criminal 
case  against  the  defendants  in  error.  The  court  below  sus- 
tained an  objection  to  this  testimony,  and  an  exception  to 
that  ruling  presents  the  first  question  for  our  consideration. 
There  is  a  general  agreement  of  authorities  that  evidence 
given  on  a  former  trial  of  the  same  action,  or  a  former  ac- 
tion involving  the  same  issues  between  the  same  parties, 
is  admissible  if  it  be  established  that  the  witness  is  dead. 
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3  Greenleaf  on  Evidence,  sees.  326,  341,  342;  i  Elliott  on 
Evidence,  sec.  499;  Ruck  v.  City  of  Rock  Island,  97  U.  S. 
693;  Sage  V.  State,  127  Ind.  15;  26  N.  E.  Rep.  667;  Doyle 
V.  WUey,  15  111.  576;  Wade  v.  King,  19  id.  301 ;  Goodrich 
V.  Hanson,  33  id.  498;  Chicago  and  Eastern  Illinois  Rail- 
road Co.  v.  OVonnor,  119  id.  586. 

Elliott,  in  his  work  on  Evidence,  (vol.  i,  sec.  495,)  after 
stating  the  general  rule  as  above,  states  the  following  limi- 
tations to  its  application :  It  is  necessary,  says  this  learned 
author,  "(a)  that  the  person  against  whom  the  evidence  is 
to  be  given  had  the  right  and  opportunity  to  cross-examine 
the  declarant  when  he  was  examined  as  a  witness ;  (b)  that 
the  questions  in  issue  were  substantially  the  same  in  the  first 
as  in  the  second  proceeding;  (c)  that  the  proceeding,  if 
civil,  was  between  the  same  parties  or  their  representatives 
in  interest;  (d)  that  in  criminal  cases  the  same  person  is 
accused  upon  the  same  facts;*' — and  he  cites  numerous  au- 
thorities to  support  the  text.  An  exarhination  of  the  au- 
thorities will  show  that  the  only  point  of  divergence  con- 
cerns the  requirement  of  the  rule  as  stated  by  Mr.  Elliott, 
that  the  parties  to  both  actions  should  be  identical. 

Section  163a  of  the  sixteenth  edition  of  Greenleaf  on 
Evidence,  which  was  enlarged  and  annotated  by  Prof.  Wig- 
more  in  1899,  reads,  in  part,  as  follows :  "As  to  the  parties, 
all  that  is  essential  is  that  the  present  opponent  should  have 
had  a  fair  opportunity  of  cross-examination.  Consequently 
a  change  of  parties  which  does  not  affect  such  a  loss  does 
not  prevent  the  use  of  the  testimony, — as,  for  example,  a 
change  by  which  one  of  the  opponents  is  omitted  or  by 
which  a  merely  nominal  party  is  added.  And  the  principle 
also  admits  the  testimony  where  the  parties,  though  not  the 
same,  are  so  privy  in  interest, — as,  where  one  was  an  ex- 
ecutor or  perhaps  a  grantor, — that  the  same  motive  and 
need  for  cross-examination  existed."  This  paragraph  is 
not  in  the  original  text  of  Greenleaf  but  is  added  by  the 
annotator.     If  this  paragraph  is  read  as  laying  down  the 
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rule  broadly  that  a  fair  opportunity  for  cross-examination 
by  the  party  against  whom  the  evidence  is  offered  is  all  that 
is  necessary  to  render  it  admissible,  then  the  overwhelming 
weight  of  authority  is  against  the  accuracy  of  the  rule  as 
stated;  but  if  it  is  read,  as  no  doubt  its  author  intended  it 
should  be,  as  stating  the  rule  that  a  mere  nominal  change 
of  parties  is  of  no  consequence  provided  the  parties  in  the 
second  action  are  so  privy  in  interest  with  those  on  the  for- 
mer trial  that  the  same  motive  and  need  for  cross-examina- 
tion existed,  then  the  rule  stated  is  in  accord  with  the  great 
weight  of  authority. 

Plaintiff  in  error  insists  that  the  admissibility  of  this 
class  of  evidence  turns  on  the  right  of  the  party  against 
whom  it  is  offered  to  be  present  and  cross-examine  the  wit- 
ness rather  than  on  the  identity  of  the  parties.  The  test, 
it  is  said,  is  whether  or  not  the  party  against  whom  the  evi- 
dence is  offered  was  a  party  on  the  former  trial  and  had 
the  right  to  cross-examine  the  witness.  In  support  of  this 
contention  the  plaintiff  in  error  relies  on  Charlesworth  v. 
Tinker,  i8  Wis.  633,  Kreuger  v.  Sylvester,  100  Iowa,  647, 
and  other  authorities.  In  the  Wisconsin  case  the  deceased 
witness  had  testified  on  a  prosecution  against  a  defendant 
for  an  assault,  and  the  court  permitted  the  testimony  to  be 
read  upon  the  trial  of  a  civil  action  against  the  same  de- 
fendant for  the  same  assault.  The  decision  is  based  upon 
a  statute  of  Wisconsin  which  permits  the  complainant  in  a 
criminal  prosecution  for  assault  and  battery  to  control  the 
prosecution  and  examine  all  witnesses  that  are  sworn  on  the 
trial.  This  case  is  not  an  authority  of  any  persuasive  force 
except  in  States  having  a  statute  similar  to  the  one  upon 
which  the  court  bases  its  decision.  The  Iowa  case  seems  to 
lend  some  support  to  the  contention  of  plaintiff  in  error. 
In  that  case  the  Iowa  court  holds  that  the  testimony  of 
a  deceased  witness  given  on  the  trial  of  an  indictment  for 
an  assault  is  competent  in  a  civil  action  based  on  the  same 

assault.     The  opinion  in  that  case  is  very  brief  and  does 
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not  disclose  whether  a  statute  similar  to  the  Wisconsin 
statute  was  in  force  in  that  State.  The  only  authorities 
cited  by  the  Iowa  court  is  the  Wisconsin  case,  which  has 
already  been  considered,  and  section  164  of  Greenleaf.  The 
citation  from  Greenleaf  does  not  support  the  proposition 
announced  in  the  opinion.  The  other  cases  cited  by  plain- 
tiff in  error  have  been  examined,  and  none  of  them  appear 
to  go  to  the  extent  of  the  two  cases  above  referred  to.  The 
three  Illinois  cases  cited  {Wade  v.  King,  19  111.  301,  Good- 
rich V.  Hanson,  33  id.  498,  and  Pratt  v.  Kendig,  128  id. 
293,)  do  not  support  plaintiff  in  error's  contention,  but  in 
so  far  as  the  question  is  considered  those  cases  are  in  har- 
mony with  the  rule  laid  down  by  Mr.  Elliott,  to  the  effect 
that  in  order  to  render  the  testimony  of  the  deceased  wit- 
ness admissible  on  a  second  trial  it  is  necessary  that  there 
should  be  a  substantial  identity  of  parties,  at  least  in  inter- 
est, with  the  parties  on  the  trial  in  which  the  testimony  was 
given.  The  following  cases  support  the  rule  that  the  par- 
ties must  be  substantially  the  same,  or  privies  in  blood,  in 
law  or  in  estate:  Goodlet  v.  Kelly,  74  Ala.  220;  Smith  v. 
Keyset,  115  id.  455;  Wright  v.  Cumpsty,  41  Pa.  St.  102; 
Orr  V.  Hadlcy,  36  N.  H.  575 ;  Boardman  v.  Reed,  6  Pet. 
327;  Yale  V.  Comstock,  112  Mass.  267;  Jackson  v.  Law- 
son,  15  Johns.  539;  i  Phillips  on  Evidence,  (loth  ed.)  306; 
2  Best  on  Evidence,  sec.  496. 

A  case  very  similar  to  the  one  at  bar  is  Harder  v. 
Thomas,  44  Pa.  St.  128,  which  was  an  action  on  a  note, 
and  the  record  of  the  prosecution  of  the  plaintiff  in  error, 
Harder,  for  the  forgery  of  the  same  note,  and  the  testi- 
mony of  a  number  of  witnesses  given  in  the  criminal  prose- 
cution, who  were  dead,  was  offered  in  evidence  in  the  civil 
suit.  The  court  refused  to  admit  either  the  record  or  the 
evidence  given  on  the  former  trial,  and  in  disposing  of  that 
question  said:  "The  rule  on  this  point  is  thus  stated  by 
Mr.  Justice  Yeates  in  Miles  v.  O'Hara,  4  Binn.  108,  where 
he  says:    *It  is  a  settled  rule  of  law  that  what  a  witness  has 
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sworn  on  a  former  trial  between  the  same  parties  for  the 
same  cause  of  action  may  be  given  in  evidence  in  case  of 
his  death.*  Phillips  on  Evidence  (vol.  i,  p.  337,  3d  Am. 
ed.)  is  to  the  same  effect  but  the  rule  is  a  little  more 
exactly  stated.  It  is  thus:  'Where  the  witness  has  been 
examined  on  trial  at  a  former  action  between  the  same  par- 
ties, where  the  point  in  issue  was  the  same  in  the  second 
trial,  there  his  testimony  may  be  proved,  if  deceased.'  *  *  * 
A  criminal  prosecution,  although  instituted  by  an  individ- 
ual, is  not  in  any  sense  an  action  between  the  person  insti- 
tuting it  and  the  prisoner.  *  *  *  The  issue  is  between 
the  government  and  the  prisoner  on  a  question  of  guilt  or 
innocence  of  the  latter.  It  is  not  a  question  of  property. 
Very  different  is  the  issue,  as  also  the  parties,  in  a  civil  suit 
to  recover  on  a  forged  instrument."  The  conclusion  was 
reached  that  the  court  had  erred  in  admitting  the  evidence 
in  the  criminal  trial. 

We  do  not  deem  it  necessary  to  go  further  into  the  au- 
thorities upon  this  question.  The  testimony  given  by  the 
deceased  witness,  Blay,  on  the  trial  of  the  indictment  of  de- 
fendants in  error  was  properly  excluded  by  the  court  on  the 
trial  of  the  civil  action  on  the  policies  of  insurance.  We 
think  this  rule  is  established  by  a  very  decided  weight  of 
authority  and  is  supported  by  good  reason  as  well.  If  the 
rule  contended  for  by  plaintiff  in  error  were  good  law,  then 
in  an  action  against  a  carrier  by  a  passenger  for  a  personal 
injury  the  testimony  of  a  witness  since  deceased  w^ould  be 
admissible  against  the  same  carrier  for  an  injury  sustained 
in  the  same  accident  by  another  passenger,  an  employee,  a 
licensee  or  a  trespasser,  simply  because  the  carrier  against 
whom  the  testimony  was  offered  had  on  the  former  trial  an 
opportunity  to  cross-examine  the  witness.  This  rule  would 
carry  us  too  far  afield  for  proof  and  we  cannot  sanction  it. 

The  question  as  to  the  weight  of  the  evidence,  discussed 
by  the  paintiff  in  error,  is  not  open  for  review  in  this  court. 
Neither  is  the  question  concerning  the  waiver  of  proofs  of 
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loss.  Whether  or  not  the  conduct  of  the  plaintiff  in  error 
amounted  to  a  waiver  of  proofs  of  loss  is  a  mixed  question 
of  law  and  fact,  upon  which  the  decision  of  the  Appellate 
Court  is  final. 

The  court  instructed  the  jury  that  plaintiff  in  error  was 
required  to  prove,  beyond  a  reasonable  doubt,  that  defend- 
ants in  error  burned  or  caused  the  property  to  be  burned 
before  such  defense  could  be  regarded  as  established,  and 
complaint  is  made  of  this  ruling.  In  Germania  Fire  Ins. 
Co.  V.  Klewer,  129  111.  599,  this  court,  on  page  612,  said: 
"Appellant  not  only  interposed  the  defenses  its  policy  was 
void  because  there  was  other  insurance  on  the  property  and 
because  the  house  was  vacant  and  unoccupied,  but  made  the 
further  defense  that  appellee  himself  set  fire  to  the  build- 
ing. Where,  in  a  civil  action,  a  criminal  act  is  charged,  the 
authorities  are  in  conflict  upon  the  question  whether  the 
rule  applicable  to  a  criminal  prosecution  or  that  applicable 
to  a  civil  suit  should  prevail  in  respect  to  the  degree  of 
proof  required.  In  this  State  it  has  been  held  that  where, 
in  civil  cases,  a  criminal  offense  is  charged  in  the  pleadings, 
such  offense  must  be  proved  beyond  a  reasonable  doubt. — 
Crandall  v.  Dawson,  i  Gilm.  556;  McConnel  v.  Mutual 
Ins.  Co.  18  111.  228;  Sprague  v.  Dodge,  48  id.  142;  Harbi- 
son V.  Shook,  41  id.  141." 

There  is,  however,  another  satisfactory  answer  to  the 
contention  of  plaintiff  in  error  in  this  regard.  Plaintiff  in 
error,  by  its  eighth,  ninth,  fifteenth  and  sixteenth  instruc- 
tions, procured  the  trial  court  to  declare  the  same  rule  as 
to  the  quantity  of  proof  required  as  that  laid  down  in  the 
instruction  complained  of.  A  party  cannot  tomplain  of  an 
error  in  instructions  when  the  same  error  is  found  in  the 
instructions  offered  by  the  complaining  party.  Springer  v. 
City  of  Chicago,  135  111.  552. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  City  of  Chicago,  Appellee,  vs.  The  Pittsburgh, 
Ft.  Wayne  and  Chicago  Raii^way  Company,  Ap- 
pellant. 

Opinion  filed  December  21,  igio. 

This  case  is  controlled  by  the  decision  in  City  of  Chicago  v. 
Pittsburgh,  Ft,  Wayne  and  Chicago  Railway  Co,  247  111.  319. 

Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  John  H.  Hume,  Judge,  presiding. 

Loesch,  Scofield  &  Loesch,  for  appellant. 

Edward  J.  Brundage,  Corporation  Counsel,  and  Chas. 
M.  Haft,  for  appellee. 

Per  Curiam  :  This  is  an  appeal  from  a  judgment  ren- 
dered in  the  municipal  court  of  Chicago  against  appellant 
for  $14,130.78.  The  trial  judge  certified  that  the  rights 
of  the  respective  parties  depended  upon  the  validity  of  a 
municipal  ordinance  and  the  public  interests  required  that 
the  appeal  should  be  taken  directly  to  this  court. 

The  city  of  Chicago,  September  23,  1907,  passed  an 
ordinance  requiring  the  appellant  and  the  Chicago  and  Al- 
ton Railway  Company  to  re-pave  the  roadway  leading  to 
the  Harrison  street  viaduct,  between  Clinton  and  Canal 
streets,  with  granite  blocks,  and  providing  that  on  their 
refusalto  do  so  the  commissioner  of  public  works  should 
make  the  repairs  needed  and  charge  the  same  to  said  com- 
panies. Appellant  refused  to  do  its  part  of  the  work  in 
question  and  the  city  re-paved  the  viaduct,  and  by  this  ac- 
tion seeks  to  collect  the  part  of  the  cost  the  ordinance  re- 
quired should  be  paid  by  appellant. 

Harrison  street  runs  east  and  west.  The  record  shows 
that  from  South  Clinton  street  to  South  Canal  street,  on 
West  Harrison  street,  the  surface  of  the  latter  street  as- 
cends slightly  to  the  viaduct  over  said  railways,  and  that 
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said  ascent  is  a  solid  embankment,  on  which  is  constructed 
the  pavement  of  the  roadway,  which  is  curbed,  graded  and 
paved  and  has  sidewalks,  and  the  adjacent  property  abuts 
thereon  the  same  as  it  does  on  an  ordinary  street,  the  only 
difference  between  the  portion  of  Harrison  street  between 
Clinton  and  Canal  streets  and  the  rest  of  Harrison  street 
being-  the  slight  grade  or  ascent. 

The  questions  of  law  in  this  case  are  identical  with  those 
in  City  of  Chicago  v.  Pittsburgh,  Ft.  Wayne  and  Chicago 
Railway  Co.  247  111.  319.  The  conclusions  there  reached 
must  control  here.  For  the  reasons  stated  in  that  opinion 
the  judgment  of  the  municipal  court  must  be  reversed. 

Judgment  reversed. 


Stanislaus  Nawrocki,  Admr.,  Appellant,  vs.  The  Chi- 
cago City  Railway  Company,  Appellee. 

Opinion  filed  December  21,  igio. 

1.  Appeals  and  errors — Supreme  Court  cannot  resort  to  Appel- 
late Courts  opinion  to  ascertain  its  conclusions  of  fact.  Where 
the  Appellate  Court  has  reversed  a  judgment  in  a  suit  at  law  and 
recited  the  ultimate  facts  in  its  judgment  the  Supreme  Court  can 
not  resort  to  the  opinion  of  the  Appellate  Court  to  ascertain  its 
conclusions  as  to  the  facts  but  is  governed  by  such  recitals. 

2.  Same — finding  that  defendant  was  "not  guilty  of  the  negli- 
gence charged"  is  a  finding  of  fact.  A  finding  by  the  Appellate 
court,  in  its  judgment,  that  the  defendant  was  "not  guilty  of  the 
negligence  charged  in  the  declaration"  is  a  finding  of  the  ultimate 
and  controlling  fact  in  a  personal  injury  case,  even  though  it  in- 
volves a  consideration  of  all  the  evidentiary  facts,  and  is  binding 
upon  the  Supreme  Court. 

3.  Same — what  may  be  considered  by  the  Supreme  Court  where 
the  Appellate  Court  has  recited  the  facts.  Where  the  Appellate 
Court  has  reversed  a  judgment  in  a  suit  at  law  without  remanding 
and  has  recited  in  its  judgment  the  ultimate  facts  found  by  it,  the 
only  question  for  the  Supreme  Court  is  whether  the  Appellate 
Court  has  properly  applied  the  law  to  the  facts  so  found. 
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Appeal  from  the  Branch  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court,of  Cook  county ;  the  Hon.  Julian  W.  Mack,  Judge, 
presiding. 

N.  L.  PioTROwsKi,  and  Cyrus  J.  Wood,  for  appellant. 

Franklin  B.  Hussey,  and  Watson  J.  Ferry,  for  ap- 
pellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  brought  in  the  circuit  court  of  Cook 
county  by  the  administrator  of  the  estate  of  John  Tajika 
to  recover  damages  for  said  Tanka's  death,  which  it  is  al- 
leged resulted  from  injuries  received  while  a  passenger  on 
one  of  the  Chicago  City  Railway  Company's  cars.  On  the 
first  trial  in  the  circuit  court  the  jury  disagreed.  On  the 
second  trial  a  verdict  was  rendered  in  favor  of  appellant 
and  damages  were  allowed.  The  case  was  appealed  to  the 
Appellate  Court,  which  reversed  the  judgment,  with  the 
finding  of  fact  that  appellee  is  **not  guilty  of  the^n^ligence 
charged  in  the  declaration  herein.''  One  of  the  justices  of 
the  Branch  Appellate  Court  having  heard  the  case  in  the 
lower  court  took  no  part  in  the  decision.  The  other  two 
members  of  that  court  granted  a  certificate  of  importance, 
and  the  case  was  then  brought  here  by  appeal. 

Appellee  operated  a  system  of  street  cars  in  the  city  of 
Chicago,  including  a  line  on  Archer  avenue,  a  street  run- 
ning north-east  and  south-west  and  a  line  running  on  Pit- 
ney court  and  Thirty-first  street.  The  Pitney  court  and 
Thirty-first  street  line  of  cars  started  in  Pitney  court  where 
the  street  comes  into  Archer  avenue,  and  ran  south-easterly 
in  Pitney  court  and  then  east  in  Thirty-first  street.  The 
cars  in  their  course  come  west  on  Thirty-first  street,  pass 
northerly  on  the  east  track  in  Pitney  court  and  stop  at 
Archer  avenue.  These  cars,  in  returning  south  from  this 
point,  switch  to  the  west  or  south-bound  track, in  Pitney 

Digitized  by  VjOOQIC 


Dec  '10.]      Nawrocki  v.  Chicago  City  Ry.  Co.  103 

court  by  a  switch  located  a  short  distance  southerly  from 
Archer  avenue,  perhaps  sixty  or  eighty  feet.  At  this  switch 
appellant's  intestate,  John  Tanka,  met  his  death  by  falling 
off  the  rear  platform  of  one  of  the  appellee's  cars,  thereby 
breaking  his  neck  and  dying  in  a  few  minutes.  The  acci- 
dent occurred  about  noon,  February  28,  1904,  and  from 
the  evidence  his  fall  must  be  regarded  as  occasioned  by  the 
swaying  or  jolting  of  the  car  at  the  switch.  He  was  a  pas- 
senger, coming  from  the  Archer  avenue  line  by  transfer. 
The  switch  in  question  was  automatic  and  at  the  time  of 
the  accident  was  covered  by  water.  It  failed  to  work  when 
the  front  wheels  of  the  car  passed  and  the  wheels  kept  up- 
on the  straight  track.  When  the  rear  wheels  came  to  the 
switch  they  passed  onto  the  other  track.  It  was  this  that 
caused  Tanka  to  be  thrown  from  the  car.  After  the  acci- 
dent occurred  a  large  bolt  was  foimd  under  the  water  in 
the  groove  of  the  switch,  about  a  foot  from  the  north  end 
of  the  switch.  This  bolt,  from  the  evidence,  seems  to  have 
prevented  the  switch  from  working  automatically. 

The  sole  argument  of  appellant  here  is,  that  on  this 
record  the  Appellate  Court  erred  in  finding  the  facts  differ- 
ent from  the  circuit  court.  No  error  of  law  is  urged  for 
our  consideration,  except  that  the  opinion  of  the  Appellate 
Court  shows  that  that  court  erred  in  holding,  as  a  matter 
of  fact,  that  appellee  was  not  negligent  as  charged  in  the 
declaration.  It  is  urged  in  support  of  this  claim  that  the 
evidence  in  this  case  shows  that  the  doctrine  of  res  ipsa 
loquitur  applied ;  that  appellant  had  made  out  a  prima  facie 
case  of  negligence  on  that  account ;  that  this  was  an  error 
of  law,  and  that  it  was  also  an  error  of  law  for  the  Appel- 
late Court  to  hold  that  the  switch  was  not  under  appellee's 
control.  These  are  all  evidentiary  facts,  and  not  the  ulti- 
mate facts  w^hich  must  be  found  by  the  Appellate  Court. 
Even  though  there  be  a  dispute  in  regard  to  these  eviden- 
tiary facts,  yet  the  conclusion  or  inference  to  be  drawn 
from  them  must  be  determined  by  the  Appellate  Court,  and 
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that  conclusion  is  final  and  binding  on  this  court.  It  has 
been  decided  many  times  by  this  court, — and  nothing  has 
ever  been  said  to  the  contrary, — that  we  cannot  resort  to 
the  opinion  of  the  Appellate  Court  to  ascertain  the  conclu- 
sions reached  by  that  court  as  to  the  facts  but  must  be 
governed  by  the  recitals  in  the  judgment.  (Martin  v.  Mar- 
tin, 202  111.  382,  and  cases  cited.)  There  is  no  point  of 
practice  more  firmly  settled  than  that  when  the  Appellate 
Court  recites  its  ultimate  finding  of  facts, — under  that  sec- 
tion of  the  Practice  act  which  makes  it  the  duty  of  said 
court  to  so  recite  them  when  its  final  determination  of  a 
cause  is  the  result  of  a  finding  of  the  facts  different  from 
that  of  the  trial  court, — such  finding  is  conclusive  on  this 
court.  The  argument  of  appellant  in  this  case  is  one  of 
the  repeated  attempts  that  have  been  made  since  this  sec- 
tion of  the  Practice  act  was  passed,  to  get  this  court  to 
change,  by  ruling,  the  natural  construction  that  has  always 
been  put  upon  that  statute.  There  is  but  one  question  pre- 
sented in  a  case  like  this  for  our  consideration.  That  is, 
conceding  the  facts  to  be  as  found  by  the  Appellate  Court, 
was  the  law  properly  applied  in  that  court?  If  appellee  was 
not  guilty  of  the  negligence  charged  in  the  declaration  it 
is  very  clear  that  there  can  be  no  recovery  in  this  case. 
Peterson  v.  Sears,  Roebuck  &  Co,  242  111.  38;  Bartlett  v. 
Lumaghi  Coal  Co,  237  id.  372 ;  Berkowitz  v.  Terminal  Rail- 
road Co,  234  id.  450;  Martexvicz  v.  Mohr  &  Sons,  236  id. 
143;  Schaller  v.  I fuie pendent  Brewing  Assn,  225  id.  492; 
Toolen  v.  Chicago  Towel  Supply  Co.  222  id.  517;  Craver 
V.  Acme  Harvester  Co.  209  id.  483;  Hazvk  v.  Chicago, 
Burlington  and  Northern  Railroad  Co,  147  id.  399. 

The  decisions  cited  by  counsel  for  the  appellant  holding 
that  a  finding  of  law  is  not  changed  by  being  called  a  find- 
ing of  fact  are  not  in  point  here.  The  finding  of  the  Ap- 
pellate Court  in  this  case  is  a  finding  of  fact. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel,  James  E.  Owen,  County  Collector,  Ap- 
pellant, vs.  The  Toledo,  Peoria  and  Western  Rail- 
way Company,  Appellee. 

Opinion  Hied  December  21,  igio, 

1.  Taxes — authority  to  borrow  money  for  hard  roads  is  in  ad- 
dition to  the  method  provided  by  special  tax.  Section  4a  of  the 
amended  Hard  Roads  act  of  1909,  (Kurd's  Stat.  1909,  p.  1955,) 
authorizing  the  borrowing  of  money  for  the  construction  of  hard 
roadsy  was  not  intended  to  enable  the  commissioners  to  anticipate 
the  taxes  under  a  hard  roads  tax  levy  of  one  dollar  on  each  $100 
assessed  valuation,  but  was  intended  to  produce  funds  for  the  con- 
struction of  hard  roads  in  addition  to  such  special  tax. 

2.  Same — rate  at  which  the  county  clerk  should  extend  tax  for 
money  borrowed  for  hard  roads.  Where  a  town  has  voted  to  bor- 
row money  for  the  construction  of  hard  roads  and  has  issued  bonds 
for  the  sum  borrowed,  the  county,  clerk  should  extend  the  tax  at  a 
rate  sufficient  to  produce  the  amount  required  to  pay  the  interest 
on  all  the  bonds  and  the  principal  of  the  maturing  bonds. 

3.  Same — special  hard  roads  tax  should  be  extended  at  the  rate 
voted  for.  Where  the  voters  at  the  town  meeting  have  voted  to 
levy  a  tax  of  one  dollar  on  each  $100  assessed  valuation  for  the 
purpose  of  constructing  the  hard  roads  described  in  the  petition, 
the  county  clerk  must  extend  such  tax  at  the  rate  voted,  even 
though  a  tax  to  pay  the  interest 'and  principal  of  bonds  issued  for 
money  borrowed  to  construct  hard  roads  is  also  to  be  levied. 

4.  Same — change  made  by  act  of  ipop  as  to  taxable  value  does 
not  reduce  rate  of  hard  roads  tax.  The  fact  that  between  the  time 
a  hard  roads  tax  of  one  dollar  on  each  $100  assessed  valuation  was 
voted,  and  the  extension  of  such  tax,  the  taxable  value  of  property 
was  changed  by  law  from  one-fifth  of  the  actual  value  to  one-third 
thereof,  does  not  have  the  effect  to  reduce  the  rate  at  which  such 
special  tax  is  to  be  extended.  {People  v.  Cairo,  Vincennes  and 
Chicago  Railway  Co.  247  111.  327,  and  People  v.  Chicago  and  East- 
ern Illinois  Railroad  Co.  [post,  p.  118,]  followed.) 

Appeal  from  the  County  Court  of  Iroquois  county ;  the 
Hon.  John  H.  Gillan,  Judge,  presiding. 

John  P.  Pallissard,  State's  Attorney,  (O.  F.  Mor- 
gan, of  counsel,)  for  appellant. 
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Stevens,  Miller  &  Elliott,  and  Free  P.  Morris,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  county  collector  of  Iroquois  county  made  applica- 
tion to  the  county  court  of  the  said  county  for  judginent 
against  the  property  of  appellee  for  delinquent  hard  roads 
tax  for  the  year  1909  levied  by  the  township  authorities 
of  Sheldon  township,  in  said  county.  Appellee  objected  to 
judgment.  The  total  hard  road  tax  extended  against  the 
appellee's  property  was  $749.69.  It  paid  $449.81  of  this 
amount  and  filed  objections  to  the  remainder,  $299.88. 
The  court  sustained  the  objections  as  to  $224.91  of  the 
amount  objected  to  but  overruled  the  objections  as  to 
$74.93,  and  this  sum  appellee  paid.  The  collector  has  ap- 
pealed from  the  judgment  sustaining  objections  to  $224.91 
of  the  hard  road  tax. 

It  appears  from  a  stipulation  agreed  to  between  the  par- 
ties at  the  hearing  that  at  the  annual  town  meeting  of  said 
Sheldon  township  in  1909  the  proposition  of  levying  a  tax 
of  one  dollar  on  each  $100  assessed  value  of  the  property, 
for  a  period  of  five  years,  for  the  construction  of  two  hard 
roads  in  said  town,  was  voted  upon  and  the  proposition 
carried;  that  on  the  8th  of  May,  1909,  at  a  special  elec- 
tion held  for  the  purpose  of  voting  upon  the  question  of 
borrowing  $32,700  for  the  purpose  of  constructing  and 
maintaining  two  hard  roads  in  said  town,  a  majority  of 
the  votes  were  for  borrowing  the  money;  that  on  the  nth 
day  of  August,  1909,  bonds  in  the  sum  of  $32,400  were 
issued  and  registered  with  the  county  clerk,  as  required  by 
law.  It  is  also  stipulated  that  the  commissioners  of  high- 
ways have  disposed  of  the  bonds  issued  and  received  the 
money  therefor. 

The  town  clerk  of  the  town  of  Sheldon  certified  to  the 
county  clerk,  under  date  of  July  30,  1909,  a  levy  by  the 
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commissioners  of  highways,  under  authority  of  the  elec- 
tion at  the  annual  town  meeting  in  1909,  of  a  special  tax 
of  one  dollar  on  each  $100  assessed  valuation  each  year  for 
five  years,  for  the  purpose  of  constructing  and  maintaining 
two  gravel,  rock,  macadam  or  other  hard  roads  in  the  said 
town.  The  roads  to  be  constructed  were  described  in  the 
certificate  of  the  commissioners  of  highways.  This  certifi- 
cate of  the  tow^n  clerk  was  filed  with  the  county  clerk  on 
July  31,  1909.  Under  this  certificate  the  county  clerk  ex- 
tended the  tax  of  one  dollar  on  each  $100  assessed  valua- 
tion. Appellee  objected  to  the  validity  of  a  part  of  the  tax 
thus  extended  on  the  ground  "that  the  bonds  issued  in  pur- 
suance of  the  vote  taken  at  the  special  election  were  for  the 
same  purpose  as  the  original  vote  at  the  annual  town  meet- 
ing, and  that  by  operation  of  law  and  by  virtue  of  the  Hard 
Road  act  the  bonds  took  the  place  of  the  original  tax  levy, 
and  no  amount  of  tax  could  be  legally  levied  or  extended 
except  such  an  amount  as  was  required  to  pay  the  bonds 
maturing  in  the  year  1910,  together  with  interest  on  all  the 
bonds;"  also  *'that  at  the  time  the  original  vote  was  taken 
authorizing  a  tax  of  one  dollar  on  each  $100  valuation,  the 
law  provided  that  the  taxable  value  of  property  should  be 
one-fifth  of  the  full  valuation  thereof,  and  that  the  vote 
taken  was  with  reference  to  such  taxable  value,  and  that 
afterwards,  and  prior  to  the  extension  of  the  tax,  the  law 
^vas  changed,  making  the  taxable  value  one-third  of  the 
full  actual  valuation  of  the  property,  and  that  consequently, 
by  operation  of  law,  the  rate  was  reduced  so  that  only  such 
an  amount  as  would  have  been  raised  under  the  original 
valuation  could  legally  be  levied  and  extended."  This  last 
objection  has  been  disposed  of  contrary  to  the  appellee's 
contention  in  People  v.  Cairo,  Vincennes  and  Chicago  Rail- 
way Co,  247  111.  327,  and  People  v.  Chicago  and  Eastern 
lUinois  Railroad  Co.  (post,  p.  118.) 

The  bonds  bore  interest  at  the  rate  of  five  per  cent  per 
annum,  payable  semi-annually,  and  eleven  bonds,  of  $500 
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each,  matured  August  2,  19 10.  Others  riiature  each  year 
thereafter  until  1914,  when  the  last  of  them  becomes  due. 

Appellee's  position  is,  that  the  only  tax  that  could  be 
levied  by  Sheldon  township  for  hard  roads  was  a  tax  suf- 
ficient to  pay  the  interest  on  all  bonds  and.  the  principal 
of  those  maturing  in  1910;  that  the  money  received  from 
issuing  and  selling  the  bonds  was  simply  anticipating  the 
hard  road  tax  authorized  to  be  levied  at  the  rate  of  one 
dollar  on  each  $100  assessed  valuation,  and  that  that  tax 
could  not  be  levied  and  an  additional  tax  to  meet  the  prin- 
cipal and  interest  of  the  bonds.  The  principal  and  interest 
of  the  bonds  payable  in  1910  was  $7120.  Sixty  cents  on 
each  $100  of  the  assessed  valuation  of  Sheldon  township 
would  have  produced  that  sum,  and  appellee  insists  that  to 
the  extent  the  levy  exceeded  sixty  cents  on  each  $100  as- 
sessed valuation  it  was  invalid.  Upon  that  basis  appellee 
concluded  $299.88  of  the  tax  extended  against  its  property 
was  unauthorized  and  illegal,  and  after  paying  the  excess 
above  that  amount  objected  to  judgment  against  its  prop- 
erty for  $299.88.  The  county  court  adopted  the  view  of 
appellee,  except  it  held  that  the  tax  should  have  been  ex- 
tended sufficient  not  only  to  pay  the  interest  and  principal 
of  bonds  maturing  in  19 10,  but  the  semi-annual  interest 
maturing  in  February,  191 1.  For  that  reason  the  court 
overruled  the  objection  as  to  the  sum  of  $74.93  of  the 
amount  for  which  it  was  sought  to  recover  judgment  and 
sustained  the  objections  as  to  the  residue,  $224.91.  The 
question  presented,  then,  is,  whether  a  township  having 
voted  a  tax  of  one  dollar,  on  each  $100  assessed  valuation 
for  five  years,  for  hard  roads,  and  having  also,  by  authority 
of  a  vote  held  in  accordance  with  the  statute,  issued  bonds 
for  hard  road  purposes,  may  levy  a  tax  of  one  dollar  on 
each  $100  assessed  valuation  for  five  years  and  also  an  ad- 
ditional tax  to  pay  the  principal  and  interest  of  the  bonds. 

The  first  section  of  the  amended  Hard  Roads  act  of 
1909  (Kurd's  Stat.  1909,  p.  1955,)  authorizes  an  election 

Digitized  by  VjOOQIC 


Befc'lW      The  People  v.  T.,  P.  &  W.  Ry.  Co.  109 

to  be  held  at  the  annual  town  meeting  to  vote  on  the  propo- 
sition "for  or  against  levying  a  tax  not  to  exceed  one  dollar 
on  each  $ioo  assessed  valuation  of  all  the  taxable  property, 
including  railroads,  in  the  township  or  road  districts,  for 
the  purpose  of  constructing  and  maintaining  gravel,  rock, 
macadam  or  other  hard  roads."  The  petition  of  the  land 
owners  for  the  holding  of  such  election  is  required  to  de- 
scribe the  location  and  route  of  the  proposed  road  or  roads, 
and  to  state  the  rate  per  cent,  not  exceeding  one  dollar  on 
each  $  I  GO  of  the  assessed  valuation,  and  the  period  of  years, 
not  exceeding  five,  for  which  the  tax  shall  be  levied.  Sec- 
tion 2  prescribes  the  form  of  the  ballot  to  be  used  at  the 
election,  and  section  3  provides  that  if  a  majority  of  the 
ballots  cast  at  said  election  are  in  favor  of  the  special  tax, 
it  shall  be  the  duty  of  commissioners  of  highways  to  levy 
a  tax  in  accordance  with  the  vote  and  to  certify  the  same 
to  the  town  clerk  in  counties  under  township  organization, 
and  the  town  clerk  is  required  to  certify  the  amount  levied 
to  the  county  clerk,  who  shall  cause  the  same  to  be  extended 
on  the  tax  books  for  the  current  year.  The  time  for  which 
the  special  tax  levied  shall  continue  is  limited  to  not  ex- 
ceeding five  years.  Section  4a  provides  that  in  counties 
under  township  organization  where  the  people  have  voted 
for  the  special  hard  roads  tax,  or  concurrently  with  the 
election  for  such  special  tax,  "if  the  commissioners  de- 
sire to  expend  on  hard  roads  in  their  town  (or  district)  a 
greater  simi  than  is  available  to  them  from  other  sources, 
they,  or  a  majority  of  them,  may  petition  the  supervisor 
of  the  town  (or  the  county  clerk  of  the  county)  to  call  a 
special  election  to  vote  on  the  proposition,  which  shall  be 
clearly  stated  in  the  petition,  substantially  as  follows :    'To 

borrow   dollars  to  construct  and  maintain  gravel, 

rock,  macadam  or  other  hard  roads  in  the  town  (or  dis- 
trict) of ' "     Said  section  further  sets  out  the 

requirements  necessary  to  a  valid  petition,  prescribes  the 
notice  of  election  to  be  given  and  the  manner  of  giving  it, 
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the  form  of  the  ballot  to  be  voted  at  the  election,  and  then 
provides  that  if  a  majority  of  the  legal  voters  voting  at  said 
election  favor  the  proposition  to  borrow  money,  the  super- 
visor and  town  clerk,  acting  under  the  direction  of  the 
commissioners  of  highways,  "shall  issue  from  time  to  time, 
as  the  work  progresses,  a  sufficient  amount  in  the  aggregate 
of  the  bonds  of  said  town  (or  district)  for  the  purpose  of 
building  and  maintaining  gravel,  rock,  macadam  or  other 
hard  roads;  said  bonds  to  be  of  such  denominations,  bear 
such  rate  of  interest,  not  exceeding  five  per  cent,  upon  such 
time,  and  be  disposed  of  as  necessities  and  convenience  of 
said  town  (or  district)  officers  require."  The  first  series 
are  required  to  mature  not  more  than  five  years  from  their 
date  and  each  succeeding  series  in  succeeding  years  there- 
after. "A*  record  of  all  issues  of  said  bonds  shall  be  kept 
in  the  office  of  the  county  clerk  of  the  county  in  which  said 
township  or  district  is  located,  and  it  shall  be  the  duty  of 
such  county  clerk  to  extend  annually  against  the  property 
in  said  township  or  road  district  a  tax  sufficient  to  pay  the 
interest  of  said  bonds  in  each  year  prior  to  the  maturity  of 
such  first  series  and  thereafter  he  shall  extend  the  tax  in 
each  year  sufficient  to  pay  each  series  as  it  matures,  to- 
gether with  interest  thereon  and  with  the  interest  upon  the 
unmatured  bonds  outstanding:  *  *  *  Provided,  how- 
ever, that  the  amount,  including  the  principal  and  interest 
to  be  voted  upon  shall  not  exceed  the  amount  which  can  be 
raised  during  a  period  of  five  years  by  a  levy  of  one  dollar 
on  each  $ioo  of  taxable  property  in  said  township  (or  dis- 
trict) as  computed  on  the  value  of  such  property  as  taken 
for  assessment  purposes  in  such  town  (or  district)  :  Afid, 
proznded,  however,  that  the  total  amount  of  such  bonded 
indebtedness  shall  in  no  case  exceed  thirty-five  thousand 
dollars  ($35,000),  and  such  town  or  district  shall  provide 
for  the  payment  of  such  bonds  and  the  interest  thereon  by 
appropriate  taxation." 
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It  must  be  conceded  that  the  language  used  in  the  act 
is  not  as  clear  and  unambiguous  as  it  might  be,  but  consid- 
ering the  entire  act,  together  with  the  object  for  which  it 
was  adopted,  it  seems  reasonably  clear  that  the  legislative 
intent  was  that  the  special  tax  levied  of  one  dollar  on  each 
$ioo  assessed  valuation  for  five  years  should  be  entirely 
independent  of  the  fund  borrowed  under  authority  of  a 
special  election,  and  the  special  tax  is  not  to  be  applied  to 
the  payment  of  bonds  issued  upon  which  the  money  is  bor- 
rowed. Provision  is  first  made  for  authorizing  a  special 
tax  for  hard  roads.  Then  authority  is  given  in  townships 
having  voted  for  a  special  tax,  if  it  is  desired  to  expend 
a  greater  sum  for  hard  roads  than  is  available  from  other 
sources,  (which  means  the  special  tax,)  to  hold  a  special 
election  for  the  purpose  of  voting  on  the  qiiestion  of  bor- 
rowing money  to  be  expended  on  hard  roads.  If  a  ma- 
jority of  the  legal  voters  voting  at  the  said  election  favor 
borrowing  money,  a  sufficient  amount  of  bonds  of  said 
town,  not  exceeding  the  aggregate  amount  voted  for,  shall 
be  issued,  from  time  to  time,  for  the  purpose  of  building 
and  maintaining  hard  roads.  The  petition  for  a  special 
election  to  authorize  the  levy  of  a  tax  of  one  dollar  on  each 
$ioo  assessed  valuation  is  required  to  state  the  location  and 
route  of  the  proposed  road  or  roads.  Neither  the  petition 
for  nor  the  notice  of  the  election  held  to  vote  upon  the 
question  of  borrowing  money  for  hard  roads  is  required 
to  describe  the  roads  the  money  is  to  be  used  in  the  con- 
struction of.  The  bonds  issued  are  required  to  be  reg- 
istered with  the  county  clerk,  **and  it  shall  be  the  duty  of 
such  county  clerk  to  extend  annually  against  the  property 
in  said  township  or  road  district  a  tax  sufficient  to  pay  the 
interest  of  said  bonds  in  each  year  prior  to  the  maturity  of 
such  first  series  and  thereafter  he  shall  extend  the  tax  in 
each  year  sufficient  to  pay  each  series  as  it  matures,  to- 
gether with  interest  thereon  and  with  the  interest  upon  the 
unmatured  bonds  outstanding.'' 
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Appellee  contends  that  where  money  has  been  borrowed 
and  bonds  issued  the  county  clerk  is  not  to  be  governed,  in 
the  extension  of  the  tax,  by  the  levy  of  one  dollar  on  each 
$ioo  valuation  made  by  the  commissioners  of  highways, 
but  he  is  authorized  only  to  extend  the  tax  at  a  rate  neces- 
sary to  produce  the  amount  required  to  pay  interest  on  all 
the  bonds  and  the  principal  of  said  bonds  as  they  mature. 
This  seems  clearly  incorrect  and  not  to  have  been  intended 
by  the  legislature.  The  special  tax  authorized  might  pro- 
duce a  very  much  larger  sum  in  any  one  year  than  would 
be  required  to  pay  the  principal  and  interest  on  the  bonds 
issued.  The  amount  of  money  borrowed,  including  prin- 
cipal and  interest,  cannot  exceed  the  amount  which  can  be 
raised  during  a  period  of  five  years  by  the  levy  of  one  dol- 
lar on  each  $ioo  assessed  valuation  of  the  property  in  the 
township,  but  it  may  be  any  sum  less  than  that  amount.  If 
the  construction  contended  for  by  appellee  is  correct,  the 
amount  of  tax  that  could  lawfully  be  extended  and  collected 
would  be  limited  to  the  amount  necessary  to  pay  the  bonds, 
and  the  township  would  thus  be  prevented  from  collecting 
the  amount  it  had  voted  to  raise  and  expend  on  hard  roads. 
While  money  for  hard  roads  can  only  be  borrowed  by  town- 
ships that  have  authorized  the  special  tax,  the  statute  does 
not  require  it  to  be  expended  upon  the  roads  the  special  tax 
is  levied  to  construct.  The  roads  upon  which  the  borrowed 
money  is  to  be  expended  appear  to  be  left  to  the  discretion 
of  the  commissioners  of  highways,  while  the  money  re- 
ceived from  the  special  tax  levy  of  one  dollar  on  each  $ioo 
assessed  valuation  is  required  to  be  expended  upon  the 
roads  described  in  the  petition  for  the  election  to  authorize 
the  tax. 

The  authority  given  by  the  statute  to  borrow  money  for 
the  construction  of  hard  roads  was  not  intended  to  enable 
the  commissioners  to  anticipate  the  taxes  under  the  levy  of 
one  dollar  on  each  $ioo  assessed  valuation,  but  was  in- 
tended to  produce  means  for  the  construction  of  hard  roads 
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in  addition  to  said  special  tax.  The  special  tax  is  to  be 
extended  each  year  at  the  rate  authorized  and  levied  by  the 
commissioners  of  highways.  The  tax  to  pay  the  principal 
and  interest  on  the  bonds  is  to  be  extended  each  year  by 
the  county  clerk  with  whom  the  bonds  are  registered,  at  a 
rate  sufficient  to  produce  the  amount  required  to  pay  the 
interest  on  all  the  bonds  and  the  principal  of  maturing 
bonds.  It  seems  to  us  any  other  construction  of  the  statute 
Avould  lead  to  confusion  and  inconsistencies. 

Our  conclusion  therefore  is  that  the  county  court  erred 
in  sustaining  the  objections  to  a  part  of  the  special  tax,  and 
its  judgment  is  therefore  reversed  and  the  cause  remanded, 
\\\\h  directions  to  overrule  the  objections  and  render  judg- 
ment for  said  tax. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Dan  G.  Lee,  County  Collector,  Appel- 
lee, vs.  The  Kankakee  and  Southwestern  Rail- 
road Company,  Appellant. 

Opinion  filed  December  21,  ipio. 

This  case  is  controlled  by  the  decision  in  People  v.  Kankakee 
and  Seneca  Railroad  Co,  {post,  p.  114.) 

Appeal  from  the  County  Court  of  Kankakee  county; 
Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  and  Walter  C.  Schneider,  for  ap- 
pellant. 

J.  Bert.  Mh.ler,  State's  Attorney,  for  appellee. 

Per  Curiam  :  The  legal  questions  and  the  facts  in  this 
case  (except  as  to  the  amount  of  taxes)  are  identical  with 
those  involved  in  People  v.  Kankakee  and  Seneca  Railroad 
Co,  (post,  p.  114.)  The  conclusions  reached  in  that  case 
must  control  here. 
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The  judgment  of  the  county  court  must  therefore  be 
reversed  and  the  cause  remanded,  with  directions  to  enter 
judgment  in  accordance  with  the  views  set  forth  in  that 

^         '  Reversed  and  remanded,  with  directions. 


This  PEOPI.E  ex  rei  Dan  G.  Lee,  County  Collector,  Appel- 
lee, vs.  The  Kankakee  and  Seneca  Railroad  Com- 
pany, Appellant. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  10,  ipii. 

1.  Taxes — when  misprision  of  the  town  clerk  is  properly  dis- 
regarded by  the  court.  Where  the  amended  certificate  of  the  town 
clerk  shows  a  levy  of  $350  for  payment  of  town  officers  and  $150 
for  the  town  poor  the  tax  should  not  be  defeated  because  the  rec- 
ord of  the  town  meeting  introduced  in  evidence  shows  the  adop- 
tion of  a  motion  that  such  amounts  be  allowed  to  the  supervisors 
for  the  "preceding"  year,  as  the  word  "preceding,"  as  so  used,  is  a 
mere  clerical  misprision,  and  is  properly  disregarded  by  the  court. 

2.  Same — hard  roads  petition  need  not  state  that  signers  pos- 
sess necessary  qualifications.  If  a  hard  roads  petition  is,  in  fact, 
signed  by  persons  possessing  the  necessary  qualifications  under  the 
statute,  it  is  not  necessary  that  the  petition  shall  show,  on  its  face, 
that  the  signers  were  qualified. 

3.  Same — a  vote  and  levy  for  hard  roads  must  follow  petition. 
Land  owners  may  petition  for  a  vote  upon  the  proposition  to  levy 
a  tax  for  the  construction  of  gravel,  rock,  macadam  or  other  hard 
roads,  leaving  the  character  of  the  road  to  be  determined  by  the 
highway  commissioners;  but  if  they  petition  for  a  vote  to  levy  a 
tax  for  constructing  one  particular  kind  of  hard  road  the  vote  and 
levy  must  follow  the  petition,  and  if  extended  to  include  other 
kinds  of  hard  roads  the  tax  is  invalid. 

4.  Same — notice  and  ballot  should  follow  the  petition.  The  re- 
quirements of  notice  and  of  the  form  of  the  ballot  in  an  election 
to  vote  upon  a  proposition  to  build  hard  roads  are  in  the  alterna- 
tive, and  the  notice  and  ballot  should  follow  and  agree  with  the 
petition. 

5.  Same — laws  conferring  power  to  tax  must  be  strictly  con- 
strued. Laws  which  confer  upon  municipal  authorities,  as  high- 
way commissioners,  the  right  to  levy  a  tax  must  be  strictly  con- 
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strucd,  and  their  requirements  must  be  strictly  complied  with  or 
the  power  will  not  be  conferred. 

6.  The  objections  to  the  county  tax  in  this  case  are  the  same 
as  those  made  in  People  v.  Cincinnati,  Lafayette  and  Chicago  Rail- 
way Co.  247  111.  506,  and  for  the  reason  stated  in  the  opinion  in 
that  case  were  properly  overruled. 

Appeal  from  the  County  Court,  of  Kankakee  county ; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

\V.  R.  Hunter,  and  Walter  C.  Schneider,  for  ap- 
pellant. 

J.  Bert.  Miller,  State's  Attorney,  for  appellee. 

Per  Curiam  ;  This  is  an  appeal  by  the  Kankakee  and 
Seneca  Railroad  Company  from  a  judgment  for  taxes,  and 
the  People  have  assigned  cross-errors. 

The  same  objections  were  made  to  the  county  tax  as 
in  the  case  of  People  v.  Cincinnati,  Lafayette  and  Chicago 
Railway  Co.  247  111.  506,  and  for  the  reasons  stated  in  the 
opinion  in  that  case  were  properly  overruled. 

Objection  was  made  to  the  town  tax  of  the  town  of 
Essex  because  the  certificate  of  the  town  clerk  upon  which 
it  was  extended  showed  a  levy  of  a  gross  sum  for  town 
purposes  and  because  no  town  tax  was  levied  for  the  year 
1909.  The  certificate  was  afterward  amended  so  as  to 
show  a  levy  of  $350  for  the  payment  of  town  officers  and 
$150  for  the  town  poor.  As  amended  the  certificate  was 
sufficient,  but  the  record  of  the  town  meeting  which  was 
introduced  in  evidence  showed  the  adoption  of  a  motion 
that  "the  supervisors  be  allowed  $500  for  use  for  town  pur- 
poses during  the  preceding  year,  $350  to  be  used  for  pay- 
ment of  town  officers  and  $150  to  be  used  for  town  poor." 
The  use  of  the  word  "preceding''  is  manifestly  a  clerical 
misprision.  It  might  have  been  omitted  or  the  word  "suc- 
ceeding" used.    The  meeting  had  no  authority  to  make  such 
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levy  for  the  past  year  but  had  such  authority  for  the  com- 
ing. It  is  clear  that  it  was  the  intention  of  the  voters  then 
present  to  exercise  the  powder  which  they  possessed  of  levy- 
ing taxes  for  one  year,  and  as  there  was  only  one  year  to 
which  their  action  could  apply,  the  misprision  of  the  clerk 
who  recorded  their  action  was  properly  disregarded  by  the 
court  and  the  appellant's  objection  to  the  tax  was  rightly 
overruled. 

Objection  was  made  to  the  levy  of  a  hard  road  tax  in 
the  town  of  Essex  because  no  petition  for  a  vote  for  or 
against  levying  such  tax,  signed  by  the  required  number  of. 
qualified  signers,  was  presented  to  the  town  clerk.  The 
town  meeting  was  held  on  April  6,  1909.  The  statute  then 
in  force  provided  that  upon  the  petition  of  fifty  land  own- 
ers who  were  legal  voters  of  any  township,  to  the  town 
clerk,  he  should,  when  giving  notice  of  the  next  annual 
town  meeting,  also  give  notice  that  a  vote  would  then  be 
taken  for  or  against  levying  a  tax,  not  to  exceed  one  dol- 
lar on  each  $100  assessed  valuation  of  all  taxable  property 
in  the  township,  for  the  purpose  of  constructing  and  main- 
taining gravel,  rock,  macadam  or  other  hard  roads.  The 
petition  was  required  to  state  the  location  and  route  of 
the  proposed  road  or  roads,  not  exceeding  two,  and  the 
rate  per  cent,  not  exceeding  one  dollar  on  each  $100,  and 
the  number  of  years,  not  exceding  five,  for  which  the  tax 
should  be  levied.  (Kurd's  Stat.  1908,  p.  1873.)  It  is  ob- 
jected to  the  petition  that  it  does  not  state  that  the  signers 
are  land  owners  in  the  town  and  legal  voters  therein.  The 
statute  requires  the  petition  to  contain  certain  statements 
and  to  be  signed  by  persons  having  certain  qualifications. 
The  fact  that  the  signers  possess  the  necessary  qualifica- 
tions is  not  required  to  be  stated.  If  the  petition  is,  in  fact, 
signed  by  the  requisite  number  of  persons  legally  qualified 
and  otherwise  complies  with  the  statute  it  is  sufficient,  and 
it  is  stipulated  that  the  signers  were,  in  fact,  qualified. 
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It  is  further  objected  that  the  highway  commissioners 
were  not  authorized  to  levy  this  tax  because  the  vote  and 
levy  did  not  follow  the  prayer  of  the  petition.  The  statute 
authorizes  a  vote  for  or  against  levying  a  tax  for  the  pur- 
pose of  constructing  and  maintaining  gravel,  rock,  mac- 
adam or  other  hard  roads.  The  petition  was  for  a  vote 
upon  the  proposition  to  levy  a  tax  to  be  used  in  construct- 
ing macadamized  roads.  The  notice  and  election  were  for 
levying  a  tax  for  the  purpose  of  constructing  and  maintain- 
ing gravel,  rock,  macadam  or  other  roads,  and  the  levy  is 
for  the  purpose  of  constructing  and  maintaining  gravel, 
rock,  macadam  or  other  hard  roads.  The  statute  authorizes 
a  vote  upon  the  question  of  levying  a  tax  for  hard  roads 
upon  a  petition.  The  petitioners  have  the  right  to  deter- 
mine the  kind  of  road  they  want  voted  upon, — whether 
gravel,  rock,  macadam  or  other  hard  road.  They  may,  if 
they  see  fit,  petition  for  a  vote  upon  levying  a  tax  for 
gravel,  rock,  macadam  or  other  hard  road,  leaving  the  char- 
acter of  the  road  to  be  determined  by  the  highway  com- 
missioners, but  if  the  petition  is  for  a  vote  upon  a  par- 
ticular kind  of  hard  road  the  vote  must  be  had  upon  that 
proposition  and  cannot  be  extended  to  other  kinds  of  road. 
The  requirerrients  of  notice  and  of  the  form  of  the  ballot 
are  in  the  alternative  and  the  notice  and  ballot  should  fol- 
low and  agree  with  the  petition.  Laws  which  confer  upon 
municipal  authorities,  as  highway  commissioners,  the  right 
to  levy  a  tax  must  be  strictly  construed,  and  their  require- 
ments must  be  strictly  complied  with  or  the  power  will  not 
l3e  conferred.  The  petition  here  was  for  a  tax  to  construct 
and  maintain  a  macadam  road.  That  question  was  not 
voted  upon  and  the  levy  was  not  made  for  that  purpose. 
The  objection  to  this  tax  should  have  been  sustained. 

The  judgment  will  be  affirmed  as  to  the  town  tax  of 
the  town  of  Essex  and  the  county  tax,  and  will  be  reversed 
as  to  the  hard  road  tax  of  the  tow^n  of  Essex. 

Judgment  affirmed  in  part. 
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The  PEOPI.E  ex  rcL  Dan  G.  Lee,  County  Collector,  Appel- 
lee, vs.  The  Chicago  and  Eastern  Illinois  Railroad 
Company,  Appellant. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb,  JO,  igii. 

1.  Taxes — town  clerk's  certificate  need  not  recite  that  the  sev- 
eral items  have  been  audited.  It  is  not  necessary,  under  the  stat- 
ute, that  the  certificate  of  the  town  clerk  to  the  county  clerk  shall 
recite  that  the  several  items  for  which  taxes  are  to  be  levied  have 
been  audited,  approved  and  allowed  by  the  board  of  auditors. 

2.  Same — certificate  of  town  clerk  need  not  show  that  all  ante- 
cedent steps  have  been  taken.  Under  section  4  of  article  12  of  the 
Township  Organization  law,  requiring  the  town  clerk  to  certify 
annually  to  the  county  clerk  the  amount  of  taxes  to  be  raised  for 
all  town  purposes,  it  is  not  necessary  that  such  certificate  show, 
on  its  face,  that  all  antecedent  steps  have  been  taken. 

3.  Same— w/wf  does  not  invalidate  levy  of  tax  to  pay  bonded 
indebtedness  of  town.  If  the  board  of  town  auditors  has  properly 
audited  an  item  for  the  payment  of  bonded  indebtedness  and  cer- 
tified the  same  to  the  town  clerk  the  latter  is  authorized  to  certify 
the  amount  to  the  county  clerk,  and  the  legal  effect  of  the  action 
of  the  board  of  auditors  and  town  clerk  is  not  destroyed  because 
the  voters  at  the  town  meeting  also  voted  to  levy  the  tax.  (People 
V.  Chicago,  Burlington  and  Quincy  Railroad  Co,  [ante,  p.  81,] 
distinguished.) 

4.  Same — tax-payer  has  no  vested  rights  under  statutes  which 
fix  basis  for  assessing  property.  Tax-payers  have  no  vested  rights 
under  statutes  which  fix  a  certain  portion  of  the  actual  value  of 
property  as  a  basis  for  assessment,  as  that  entire  subject  is  within 
the  control  of  the  legislature.  (People  v.  Cairo,  Vincennes  and 
Chicago  Railway  Co.  247  111.  327,  followed.) 

5.  The  objections  made  to  the  items  of  the  county  tax  for  "sal- 
aries of  officers"  and  "care  of  paupers"  are  the  same  as  were  made 
in  People  v.  Cincinnati,  Lafayette  and  Chicago  Railway  Co,  247 
111.  506,  and  for  the  reasons  there  stated  were  properly  overruled. 

Appeal  from  the  County  Court  of  Kankakee  county ; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  and  Walter  C.  Schneider,  for  ap- 
pellant. 
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J.  Bkrt.  M11.LER,  State's  Attorney,  for  appellee. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

The  county  court  of  Kankakee  county  overruled  cer- 
tain objections  filed  by  the  Chicago  and  Eastern  Illinois 
Railroad  Company  to  the  rendition  of  judgment  for  taxes 
for  the  year  1909.  The  railroad  company  has  prosecuted 
an  appeal  from  that  judgment,  and  the  county  collector  has 
assigned  cross-errors  upon  the  judgment  sustaining  other 
objections  interposed  by  appellant. 

The  evidence  shows  that  a  levy  of  $60,000  for  county 
purposes  was  made  upon  the  property  of  the  county,  and 
among  the  items  for  which  this  tax  was  levied  are  the  fol- 
lowing: $11,000  for  building  purposes,  $8000  for  care  of 
paupers,  and  $12,500  for  salaries  of  officers.  The  item 
for  $11,000  for  building  purposes  is  void  because  it  is  not 
stated  more  specifically  what  the  tax  is  levied  for.  It  is 
conceded  that  the  objection  to  this  item  was  properly  sus- 
tained. The  objection  to  the  item  of  $8000  levied  for  the 
care  of  paupers  was  properly  overruled.  The  objection 
here  made  to  this  item  is  the  same  objection  that  was  con- 
sidered by  this  court  at  the  present  term  in  the  case  of 
People  v.  Cincinnati,  Lafayette  and  Chicago  Railway  Co. 
247  111.  506,  and  is  disposed  of  contrary  to  appellant's 
contention  by  what  is  said  in  that  case.  The  item  of 
$12,500  for  salaries  of  county  officers  is  objected  to  be- 
cause, it  is  said,  it  exceeds  the  amount  required  to  pay  the 
salaries  of  county  officers  by  $5000.  This  same  item  was 
objected  to  by  the  appellant  in  People  v.  Cincinnati,  La- 
fayette and  Chicago  Railway  Co,  supra,  and  under  the  evi- 
dence in  the  record  in  that  case  it  was  held  that  the  proof 
failed  to  affirmatively  show  that  this  tax  was  excessive. 
The  evidence  offered  by  appellant  in  the  case  at  bar  is  sub- 
stantially the  same  as  that  in  the  case  above  referred  to. 
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What  was  said  by  this  court  in  that  case  is  a  sufficient  an- 
swer to  appellant's  contention  in  this  case.  There  was  no 
error  in  overruling  appellant's  objections  to  these  items. 

Appellant  also  objected  to  a  levy  of  $1000  in  the  town 
of  Ganeer,  levied  to  pay  bonded  indebtedness.  The  objec- 
tion made  to  this  tax  is  that  it  was  levied  by  the  electors 
at  a  meeting  held  April  6,  1909.  This  court  has  held  that 
the  town  meeting  has  nothing  to  do  with  the  levy  of  a 
tax  to  pay  principal  or  interest  uix)n  bonded  indebtedness. 
(St,  Louis,  Rock  Island  and  Chicago  Railroad  Co,  v.  Peo- 
ple, 147  111.  9.)  The  proper  method  of  providing  a  tax  to 
meet  bonded  indebtedness  is  pointed  out  in  the  case  of  Peor 
pie  V.  Chicago,  Burlington  and  Quincy  Railroad  Co.  (ante, 
p.  81,)  but  the  case  at  bar  is  not  controlled  by  the  rule  laid 
dow^n  in  that  case.  The  facts  here  present  an  entirely  dif- 
ferent situation  from  that  before  us  in  the  case  last  above 
cited.  The  evidence  in  the  record  in  the  case  before  us 
shows  the  following  facts:  On  March  31,  1909,  the  town 
board  of  auditors  met  in  regular  session  for  the  purpose  of 
auditing  claims  against  the  town.  The  record  of  that  meet- 
ing shows  that  numerous  claims  were  audited  and  approved. 
The  record  also  shows  the  following:  "We,  the  auditing 
board,  recommend  that  one  thousand  dollars  ($1000)  be 
raised  at  the  town  meeting  April  6,  1909,  to  pay  on  bonded 
indebtedness."  The  board  of  tow-n  auditors  at  the  same 
meeting  made  a  formal  certificate  certifying  that  they  had 
allowed  a  claim  in  favor  of  the  holders  of  bonds  Nos.  5 
and  6  for  $500  each.  Said  certificate  was  duly  signed  by 
the  board  of  auditors  and  filed  with  the  town  clerk,  and  a 
copy  of  it,  made  on  a  separate  piece  of  paper,  was  pasted 
into  the  record  book.  Charles  B.  Astle,  a  member  of  the 
board  of  auditors,  testified  that  the  board  allowed  $1000 
for  the  purpose  of  paying  the  two  bonds,  Nos.  5  and  6, 
mentioned  in  the  certificate.  This  witness  explains  the  rea- 
son for  referring  the  matter  of  levying  the  $1000  to  pay 
bonded  indebtedness  to  the  town  meeting  and  also  making 
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a  certificate  to  the  town  clerk,  by  saying  that  the  board  of 
auditors  were  '*up  in  the  air''  as  to  what  ought  to  be  done 
with  these  bonds,  and  that  to  be  sure  they  were  right  they 
would  allow  it  at  the  auditor's  meeting  and  also  bring  it 
up  at  the  town  meeting.  On  April  14  the  town  clerk  made 
a  certificate,  which  was  transmitted  to  the  county  clerk, 
on  which  the  taxes  in  the  town  of  Ganeer  were  extended. 
This  certificate  is  in  the  following  w^ords  and  figures: 

'*I,  George  Marland,  clerk  of  said  township,  hereby  certify  that 
in  pursuance  of  authority  by  section  3  of  article  4  of  the  Township 
Organization  law,  the  electors  of  said  township  in  township  meet- 
ing assembled  on  the  first  Tuesday  in  April,  A.  D.  1909,  elected  to 
raise  for  the  year  A.  D.  1909,  by  taxation  on  all  the  taxable  prop- 
erty in  said  township,  for  all  township  purposes  authorized  by  law, 
to- wit : 

Election  expenses,  the  sum  of $    100  00 

Officers*  salary,  the  sum  of 200  00 

Printing,  the  sum  of 50  00 

Town  poor,  the  sum  of 500  00 

Highway  commissioners,  the  sum  of 150  00 

On  bonded  indebtedness,  two  bonds,  sum  of 1,000  00 

$2,000  00 
Geo.  Marland,  Town  Clerk. 

"Making  the  aggregate  sum  of  two  thousand  dollars  ($2000), 
as  appears  in  the  record  of  the  proceeding  of  said  township  meet- 
ing' now  in  my  office  in  said  township. 

"Given  under  my  hand  at  Ganeer  town  hall,  in  said  township, 
this  14th  day  of  April,  A.  D.  1909. 

Geo.  MARh^i^Df  Township  Clerk." 

In  pursuance  of  the  above  certificate  the  county  clerk 
extended  $1000  of  taxes  to  pay  bonded  indebtedness  in  the 
said  town.  On  the  hearing  of  the  objection  before  the 
court  the  api>ellee  asked  and  obtained  leave  of  the  court  to 
amend  the  certificate  of  the  town  clerk  by  inserthig  after 
the  word  '^meeting,''  in  last  line,  the  following:  "and  from 
the  certificate  of  the  board  of  town  auditors.''  Appellant 
assigns  error  upon  the  order  of  the  court  permitting  the 
amendment  of  this  certificate.  There  was  no  error  in  al- 
lowing the  amendment  to  this  certificate.     {People  v.  Kaii- 
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kakee  and  Southzvestern  Railroad  Co.  237  111.  362 ;  Toledo, 
St.  Louis  and  Western  Railroad  Co.  v.  People,  225  id.  425; 
People  V.  Cairo,  Vincennes  and  Chicago  Railway  Co,  247 
id.  327.)  There  is  nothing  in  the  statute  requiring  the 
town  clerk  to  set  out  in  his  certificate  the  proceedings  that 
occurred  either  in  the  town  meeting  or  in  the  meeting  of 
the  board  of  auditors.  Section  4  of  article  12,  chapter  139, 
of  Hurd's  Statutes  of  1909,  provides  that  the  town  clerk 
"shall  annually  at  the  time  required  by  law  certify  to  the 
county  clerk  the  amount  of  taxes  required  to  be  raised  for 
all  town  purposes.''  Section  122  of  the  Revenue  law  con- 
tains a  similar  provision  and  fixes  the  time  within  which 
such  certificate  shall  be  made.  Section  7  of  article  13  of 
the  Township  Organization  law  provides  that  the  auditing 
board  shall  make  a  certificate  and  file  the  same  with  the 
town  clerk,  specifying  the  nature  of  the  claims  allowed  and 
the  amount  thereof,  and  the  name  of  the  person  in  whose 
favor  they  are  allowed,  and  shall  certify  in  the  same  man- 
ner the  amounts  required  to  be  raised  by  taxation  for  town 
purposes.  All  claims  of  every  kind  and  character  which 
are  a  proper  charge  against  the  town  must  thus  be  audited 
and  allowed,  and  the  certificate  should  specify  every  sum 
directed  by  law  to  be  raised  for  any  town  purpose,  as  pro- 
vided in  section  8  of  article  13.  The  information  which  the 
tax-payer  is  entitled  to  have  should  be  contained  in  the  cer- 
tificate of  the  board  of  town  auditors.  It  is  not  necessary, 
under  the  statute,  that  the  certificate  of  the  town  clerk 
made  to  the  county  clerk  should  recite  that  the  several  items 
for  which  taxes  are  to  be  levied  have  been  audited,  ap- 
proved and  allowed  by  the  board  of  auditors.  The  certifi- 
cate to  the  county  clerk  is  intended  as  a  guide  to  that  officer 
in  properly  extending  the  taxes  against  the  town,  and  it  is 
not  necessary,  under  the  statute,  that  such  certificate  should 
show,  on  its  face,  that  all  of  the  antecedent  steps  have  been 
taken.  The  board  of  auditors  having  properly  audited  the 
item  for  the  payment  of  bonded  indebtedness  and  certified 
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the  sanie  to  the  town  clerk,  that  officer  was  authorized  to 
certify,  as  he  did,  to  the  county  clerk  the  amount  required 
for  that  purpose.  The  levy  of  $1000  in  the  town  of  Ga- 
neer  having  been  made  by  the  proper  officers  and  in  the 
proper  manner,  the  action  of  the  town  meeting  in  reference 
to  the  levying  of  this  tax  did  not  destroy  the  legal  effect  of 
the  acts  of  the  board  of  auditors  and  the  town  clerk.  The 
objection  to  this  item  of  taxes  was  properly  overruled. 

The  appellee  assigns  cross-errors  upon  the  action  of  the 
court  in  sustaining  objections  of  appellant  to  the  amount 
of  hard  road  taxes  in  the  towns  of  Momence,  Ganeer  and 
Yellowhead  in  excess  of  sixty  cents  on  each  $100  valuation 
of  property  in  the  several  towns.  These  towns  had  each 
voted  in  favor  of  levying  a  tax  not  exceeding  one  dollar 
upon  the  hundred  for  hard  road  purposes.  At  the  time  the 
vote  was  taken  the  statute  provided  that  the  assessment  for 
all  purposes  should  be  upon  the  basis  of  one-fifth  of  the 
actual  value  of  the  property.  Under  the  statute  which  went 
into  force  July  i,  1909,  the  basis  of  assessment  was  changed 
from  one-fifth  to  one-third.  Appellant  contends,  and  the 
court  below  so  held,  that  the  levy  of  taxes  under  the  vote 
for  hard  road  purposes  must  be  at  a  rate  which  would  not 
exceed,  in  the  aggregate,  the  amount  that  would  have  been 
paid  at  one  dollar  per  hundred  valuation  upon  the  one-fifth 
basis.  The  argument  in  support  of  this  contention  seems 
to  proceed  upon  the  theory  that  the  vote  of  the  electors 
to  levy  one  dollar  per  hundred  upon  a  one-fifth  valuation 
constituted  a  contract,  which  could  not  be  impaired  by  the 
subsequent  act  of  the  legislature  increasing  the  basis  of 
valuation.  This  view  cannot  receive  our  approval.  The 
tax-payer  has  no  vested  rights  under  statutes  which  fix  a 
basis  of  assessment.  The  entire  subject  is  within  the  con- 
trol of  the  legislature,  and  may  be  changed  whenever,  in 
its  wisdom,  it  sees  proper  to  do  so.  This  question  has  had 
the  consideration  of  this  court  in  the  case  of  People  v. 
Cairo,  Vincennes  and  Chicago  Railway  Co,  247  111.  327, 
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and  a  conclusion  reached  adverse  to  the  contention  of  ap- 
pellant. The  court  below  erred  in  sustaining  the  objections 
to  the  hard  road  tax  in  the  towns  of  Momence,  Ganeer  and 
Yellowhead. 

The  judgment  of  the  county  court  is  reversed  on  the 
cross-errors  of  appellee  and  the  cause  remanded,  with  di- 
rections to  the  county  court  to  overrule  the  objections  to 
the  hard  road  taxes  above  referred  to  and  to  render  judg- 
ment therefor. 

Reversed  and  remanded,  zvith  directions. 


The  People  ex  rel.  Fred  E.  Ames,  County  Collector,  Ap- 
pellee, vs,  Charles  L.  Raymond  et  al.  Appellants. 

Opinion  fded  December  21,  igio — Rehearing  denied  Feb.  10,  igii. 

Special  assessments — effect  of  voluntary  payment  of,  or  judg- 
ment of  sale  for,  one  installment.  Voluntary  payment  of  one  in- 
stallment of  a  special  assessment  or  the  rendition  of  judgment  and 
order  of  sale  upon  one  installment  precludes  the  property  owner 
from  questioning  the  validity  of  the  subsequent  installments  upon 
grounds  he  might  have  urged  against  the  former  installment. 

Appeal  from  the  County  Court  of  Lake  county;  the 
Hon.  DeWitt  L.  Jones,  Judge,  presiding. 

George  W.  Wilbur,  for  appellants. 

David  H.  Jackson,  for  appellee. 

Per  Curiam  :  This  was  an  application  in  the  county 
court  of  Lake  county  for  judgment  and  order  of  sale  to 
satisfy  the  fifth,  sixth  and  seventh  installments  of  a  special 
assessment  levied  upon  lots  304  and  305,  in  the  city  of  Lake 
Forest,  to  jxiy  for  paving  certain  streets  in  said  city.  The 
appellants  apj^eared  and  filed  objections  to  judgment  and 
order  of  sale,  which  were  overruled  and  judgment  and  or- 
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der  of  sale  were  entered,  and  an  appeal  has  been  prosecuted 
to  this  court. 

The  objections  were,  that  the  contract  under  which  the 
improvement  was  put  in  was  void  for  the  following  rea- 
sons :  ( I )  The  contract  was  made  prior  to  the  confirmation 
of  the  assessment;  (2)  the  contract  price  was  increased 
from  $11,459.25  to  $14,500  without  a  re-advertisement  and 
a  re-letting;  and  (3)  the  contract  contained  a  provision 
fixing  the  rate  to  be  paid  laborers  and  teams,  and  provided 
that  the  labor  should  be  performed  by  persons  who  were 
residents  of  the  city  of  Lake  Forest. 

It  appears  that  the  first,  second  and  third  installments 
of  the  assessment  were  voluntarily  paid  and  that  objec- 
tions were  filed  against  judgment  and  order  of  sale  upon 
the  fourth  installment,  which  were  overruled,  and  after 
judgment  and  order  of  sale  were  entered  the  fourth  install- 
ment was  paid.  The  objection  urged  against  judgment  and 
order  of  sale  on  the  fifth,  sixth  and  seventh  installments 
of  the  assessment  could  have  been  urged  against  judgment 
and  order  of  sale  upon  the  fourth  installment,  and  the  first, 
second  and  third  installments  were  voluntarily  paid.  The 
law  is  well  settled  in  this  State  that  the  voluntary  payment 
of  one  installment  of  a  special  assessment,  or  the  rendition 
of  judgment  upon  one  installment  of  a  special  assessment, 
precludes  the  property  owner  from  questioning  the  valid- 
ity of  the  subsequent  installments  of  the  assessment.  Sec- 
tion 66  of  the  Local  Improvement  act  and  the  following 
adjudications  are  decisive  of  this  case:  Gross  v.  People, 
193  111.  260;  Downey  v.  People,  205  id.  230;  McDonald 
V.  People,  206  id.  624. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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The  PEOPI.E  ex  rcL  Dan  G.  Lee,  County  Collector,  Appel- 
lee, vs.  The  Chicago,  Indiana  and  Southern  Rail- 
road Company,  Appellant. 

Opinion  filed  December  21,  igio — Rehearing  denied  Feb,  10,  ipii. 

1.  Taxes — bonds  of  a  town  are  a  claim  against  the  town,  which 
must  be  audited.  Bonds  of  a  town  are  claims  against  the  town 
and  must  be  audited  and  allowed  by  the  board  of  town  auditors 
beforfe  they  can  be  made  the  basis  for  the  levy  and  collection  of 
taxes,  and  it  is  not  within  the  power  of  the  electors,  at  the  town 
meeting,  to  audit  such  claims  or  levy  taxes  to  meet  them. 

2.  Same — zvhen  certificate  of  town  clerk  is  properly  amended. 
If  bonds  of  a  town  have  been  audited  and  allowed  by  the  board  of 
town  auditors  and  a  valid  levy  made  by  it  to  pay  the  same,  but  the 
certificate  of  the  town  clerk,  while  it  correctly  states  the  amount 
and  purpose  of  the  levy,  erroneously  states  as  its  basis  the  action 
of  the  electors  at  the  town  meeting  instead  of  the  certificate  of 
the  board  of  auditors,  it  is  not  error  to  permit  such  certificate  to  be 
amended  to  show  the  facts,  upon  an  application  for  judgment  and 
order  of  sale  for  the  tax. 

3.  Same — certificate  of  board  of  auditors  is  basis  for  the  town 
clerk's  certificate — what  does  not  overcome  it.  The  certificate  of 
the  board  of  town  auditors,  and  not  the  record  of  the  board's  pro- 
ceedings, is  the  basis  for  the  town  clerk's  certificate  to  the  county 
clerk  of  the  tax  to  pay  bonded  indebtedness  of  the  town,  and  the 
facts  that  such  record  does  not  show  the  action  of  the  board  in  al- 
lowing the  claim,  or  that  it  may  show  the  board  recommended  that 
the  money  to  pay  the  bonds  be  raised  at  the  next  annual  town 
meeting,  do  not  overcome  the  force  of  a  certificate  of  the  board 
showing  the  allowance  of  the  bonds  as  a  claim  against  the  town. 

4.  Same — existence  of  a  contingency  is  an  indispensable  pre- 
requisite of  additional  road  tax.  The  board  of  town  auditors  and 
the  assessor  have  no  power  to  consent  to  the  levy  of  an  additional 
tax,  under  section  14  of  the  Roads  and  Bridges  act,  unless  a  con- 
tingency exists  and  is  stated  in  the  certificate  of  the  highway  com- 
missioners, and  hence  if  the  matters  stated  in  the  certificate  upon 
which  the  board  acted  do  not  show  such  a  contingency  as  is  con- 
templated by  law,  it  cannot  be  amended,  upon  application  for  judg- 
ment and  order  of  sale,  to  show  such  contingency. 

5.  Same — what  does  not  sustain  objection  to  item  of  county  tax 
for  salary  of  the  officers.  An  objection  that  a  portion  of  an  item 
of  county  tax  for  the  "salary  of  the  officers"  was  for  salaries  of 
employees  who  were  not  within  the  term  "officers,"  is  not  sustained 
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by  the  mere  fact  that  the  county  treasurer,  who  testified  for  the 
collector,  named  various  offices  and  employments,  with  the  salary 
attached  to  each,  according  to  a  list  which  he  testified  was  a  "list 
of  the  officers  paid  by  the  county,"  which  he  had  made. 

6.  Appeals  and  errors — when  cross-errors  cannot  he  consid- 
ered. Cross-errors  cannot  be  considered  unless  the  matters  com- 
plained of  appear  either  in  the  abstract  of  record  furnished  by  the 
appellant  or  in  an  additional  abstract  furnished  by  the  appellee. 

7.  The  objection  to  the  item  of  county  tax  for  "care  of  paupers" 
was  considered  in  the  case  of  People  v.  Cincinnati,  Lafayette  and 
Chicago  Railway  Co,  247  111.  506,  and  for  the  reasons  there  stated 
was  properly  overruled. 

Appeai,  from  the  County  Court  of  Kankakee  county; 
the  Hon.  A.  W.  Deselm,  Judge,  presiding. 

W.  R.  Hunter,  and  Walter  C.  Schneider,  for  apr 
pellant. 

J.  Bert.  MilIvEr,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

Appellant,  the  Chicago,  Indiana  and  Southern  Railroad 
Company,  interposed  objections  to  the  application  made  by 
the  county  collector  of  Kankakee  county  to  the  county  court 
of  said  county  for  judgment  for  delinquent  taxes  for  the 
year  1909.  Some  of  the  objections  were  sustained,  others ' 
were  overruled,  and  a  judgment  was  entered  against  appel- 
lant's property  for  the  taxes  to  which  objections  had  been 
overruled,  from  which  judgment  appellant  has  prosecuted 
this  appeal. 

Appellant  first  contends  that  $89.71  of  the  town  tax 
of  the  town  of  Ganeer  is  illegal  because  that  sum  was  ex- 
tended against  its  property  upon  a  levy  of  $1000  made  at 
the  annual  town  meeting  to  pay  certain  bonds  outstanding 
against  the  town.  This  tax  was  extended  by  the  county 
clerk  upon  the  certificate  of  the  town  clerk  that  the  electors 
of  the  town,  at  the  annual  town  meeting  in  1909,  elected 
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to  raise  for  the  year,  by  taxation,  certain  sums  for  certain 
purposes  enumerated  in  the  certificate,  including  $1000  for 
bonded  indebtedness.     At  the  hearing  upon  objections  ap- 
pellee asked  leave  to  perniit  the  town  clerk  to  amend  his 
certificate,  and  offered  in  evidence  a  certificate  made  and 
signed  by  the  board  of  town  auditors  on  March  31,  1909, 
and  delivered  to  the  town  clerk,  in  which  it  was  certified 
that  at  the  meeting  of  the  board  held  on  that  day  for  the 
purpose  of  auditing  town  accounts,  bonds  numbered  5  and 
6  against  the  town  of  Ganeer,  for  $500  each,  were  pre- 
sented, examined  and  allowed.     Appellant  then  offered  in 
evidence  that  portion  of  the  record  of  the  board  of  town 
auditors  kept  by  the  town  clerk  show^ing  the  proceedings 
of  the  board  at  its  meeting  of  March  31,  1909,  and  it  did 
not  appear  therefrom  that  any  portion  of  the  bonded  in- 
debtedness was  audited  or  allowed  at  the  meeting,  but,  on 
the  contrary,  the  record  did  show  a  resolution  adopted  by 
the  board  at  the  said  meeting  recommending  that  $1000  be 
raised  at  the  next  annual  tow^n  meeting  to  pay  on  bonded 
indebtedness.     After  the  introduction  of  this  evidence,  the 
court,  over  the  objection  of  appellant,  permitted  the  town 
clerk  to  amend  his  certificate  upon  which  the  tax  had  been 
extended,  by  inserting  therein  a  statement  that  a  claim  in 
^  favor  of  the  holder  of  the  two  bonds  for  $500  each  was 
audited  and  allowed  by  the  board  of  town  auditors  at  their 
meeting  on  March  31,  1909.    These  bonds  w^ere  charges  or 
claims  against  the  town  of  Ganeer,  and  the  statute  required 
that  they  be  audited  and  allowed  by  the  board  of  town 
auditors  before  they  could  be  made  the  basis  for  the  levy 
and  collection  of  taxes.      (Kurd's  Stat.   1909,  chap.   139, 
art.  13,  sec.  4.)    The  electors  at  the  annual  town  meeting  do 
not  possess  the  power  of  auditing  charges  or  claims  against 
the  town  or  of  levying  taxes  to  meet  the  same,  (People 
V.  Chicago  and  Alton  Railroad  Co,  193  111.  364,)  and  the 
certificate  of  the  town  clerk  was  defective  in  stating  the 
action  of  the  electors  at  the  annual  town  meeting,  instead 
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of  the  action  of  the  board  of  town  auditors  at  the  meeting 
of  March  31,  1909,  as  the  basis  for  his  certificate  of  the 
levy  of  $1000  to  pay  these  bonds;  but  this  was  an  error  on 
the  part  of  the  town  clerk  which  did  not  affect  the  substan- 
tial justice  of  the  tax  itself.  A  valid  levy  had  been  made 
by  the  proper  authorities  for  a  purpose  authorized  by  law. 
The  amount  and  the  purpose  for  which  the  same  was  levied 
were  correctly  stated  in  the  certificate  u\K>n  which  the  tax 
was  extended,  and  the  county  court  did  not  err  in  permit- 
ting the  town  clerk  to  amend  his  certificate  to  conform  to 
the  facts  by  showing  the  allowance  by  the  board  of  town 
auditors  of  $1000  in  favor  of  the  holders  of  these  bonds. 
Kurd's  Stat.  1909,  chap.  120,  sec.  191. 

Appellant  contends,  however,  that  the  record  kept  by 
the  town  clerk  of  the  proceedings  of  the  board  of  town 
auditors  shows  that  the  board  did  not  audit  and  allow  these 
bonds  as  a  claim  against  the  town  but  referred  the  matter 
of  their  payment  to  the  electors  at  the  next  annual  town 
meeting.  Section  7  of  article  13  of  chapter  139,  Hurd's 
Revised  Statutes  of  1909,  requires  the  board  of  town  au- 
ditors to  make  a  certificate,  to  be  signed  by  a  majority  of 
the  board,  specifying  the  nature  of  the  claim  or  demand  and 
to  whom  the  amount  is  allowed,  and  to  cause  such  certifi- 
cate to  be  delivered  to  the  town  clerk;  and  this  certificate, 
and  not  the  record  kept  by  the  town  clerk  of  the  proceed- 
ings of  the  board,  is  the  basis  for  the  certificate  of  the  town 
clerk  to  the  county  clerk  upon  which  the  tax  is  extended. 
{People  v.  Chicago  and  Alton  Railroad  Co,  supra;  Cin- 
cinnati, Lafayette  and  Chicago  Railway  Co.  v.  People,  206 
111.  387.)  Neither  the  fact  that  the  record  kept  by  the 
town  clerk  did  not  show  the  action  of  the  board  in  allow-  , 
ing  the  claim,  nor  the  fact  that  such  record  showed  that 
the  board  recommended  that  the  money  required  to  pay 
the  bonds  be  raised  at  the  next  annual  town  meeting,  over- 
comes the  certificate  signed  by  a  majority  of  the  board  and 
delivered  to  the  town  clerk,  showing  the  allowance  of  the 
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bonds  by  the  board  of  town  auditors  as  a  claim  against  the 
town. 

Appellant  next  contends  that  $217.82  of  the  road  and 
bridge  tax  of  the  town  of  Limestone  is  void.  This  tax  was 
extended  upon  the  certificate  of  the  town  clerk  showing 
that  the  commissioners  of  highways  had  filed  in  his  office 
their  certificate  requiring  thirty-six  cents  on  each  $100  val- 
uation of  property  for  road  and  bridge  purposes  and  for 
the  payment  of  outstanding  orders  drawn  on  their  treas- 
urer for  the  year  1909,  and  had  also  filed  their  certificate 
showing  an  additional  amount  of  twenty-five  cents  on  each 
$100  valuation  levied  by  the  commissioners,  with  the  con- 
sent of  the  board  of  tov/n  auditors  and  assessor.  Appel- 
lant paid  that  portion  of  the  road  and  bridge  tax  extended 
at  the  rate  of  thirty-six  cents  on  each  $100  valuation  but 
refused  to  pay  that  portion  extended  at  the  additional  rate 
of  twenty-five  cents  on  each  $100  valuation,  amounting  to 
$217.82,  and  urges  that  the  additional  levy  was  not  made 
in  conformity  with  the  statute,  and  is  void. 

The  certificate  of  the  highway  commissioners  that  thirty- 
six  cents  on  each  $100  valuation  should  be  levied  for  road 
and  bridge  purposes  and  for  the  payment  of  outstanding 
orders  was  made  on  September  7,  1909.  On  the  same  day 
the  commissioners  certified  to  the  board  of  town  auditors 
and  the  assessor  of  the  town  of  Limestone  that  in  their 
opinion  a  greater  levy  than  thirty-six  cents  on  each  $100 
valuation  **is  needed  to  repair  the  highways  on  the  section 
line  between  sections  5  and  8,  town  30,  range  14,  west, 
which  was  flooded  by  heavy  rains  on  June  24,  1909,  also 
on  August  II,  1909,  washing  away  the  grade  and  making 
the  same  impassable;  and  also  to  repair  the  highway  in 
the  center  of  section  9,  town  31,  range  11,  east,  where  the 
grade  w^as  badly  damaged  by  heavy  rains  on  June  24  and 
August  II,  1909,  making  the  same  impassable;  and  will 
cause  an  cxj^Kinditure  of  $1200  to  repair  said  places  named 
above,  and  that  it  will  take  all  of  the  thirty-six  cents  on 
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each  $ioo  valuation  to  pay  for  the  ordinary  repairs  for 
road  work  needed  this  year."  The  board  of  town  auditors 
and  the  assessor  thereupon,  on  the  said  seventh  day  of 
September,  in  writing,  consented  to  an  additional  levy  of 
twenty-five  cents  on  each  $ioo  valuation.  Appellee  offered 
as  a  witness  one  of  the  highway  commissioners  of  the  town 
of  Limestone,  who  testified,  over  appellant's  objection,  that 
the  damages  to  the  highways  mentioned  in  the  certificate 
of  the  highway  commissioners  were  occasioned  by  a  cloud- 
burst and  flood.  Thereupon  the  court  permitted  the  com- 
missioners of  highways  to  amend  the  certificate  which  they 
had  made  to  the  board  of  town  auditors  and  assessor  so  as 
to  show  that  the  condition  of  the  highways,  as  described  in 
the  original  certificate,  was  the  result  of  "an  unusual  and 
extraordinary  storm  in  the  nature  of  a  cloudburst,  the  like 
of  which  never  happened  there  before." 

The  certificate  made  by  the  highway  commissioners  to 
the  board  of  town  auditors  and  assessor  was  clearly  insuf- 
ficient (People  V.  Elgin,  Joliet  and  Eastern  Railway  Co. 
243  111.  546.)  Section  14  of  the  Road  and  Bridge  act,  un- 
der which  it  was  sought  to  make  the  additional  levy,  pro- 
vides that  if,  in  the  opinion  of  the  commissioners,  a  greater 
levy  than  the  amount  authorized  by  section  13  of  the  act 
is  needed  in  view  of  some  contingency,  they  may  certify 
the  same  to  the  board  of  town  auditors  and  the  assessor, 
and  may,  with  the  consent  of  a  majority  of  this  entire 
board  given  in  writing,  make  an  additional  levy  of  any  sum 
not  exceeding  twenty-five  cents  on  the  $100  of  the  taxable 
property  of  the  town.  Whether  a  contingency  exists,  with- 
in the  meaning  of  this  section,  depends  entirely  upon  the 
character  of  the  force  which  causes  the  condition  sought 
to  be  remedied,  and  the  certificate  must  show  not  only  the 
defects  sought  to  be  remedied,  but  the  cause  that  produced 
those  defects,  in  order  to  authorize  an  additional  levy. 
People  v.  Kankakee  and  Southwestern  Railroad  Co.  237 
111.  362. 
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Appellee  virtually  concedes  that  the  certificate  was  in- 
sufficientj  but  contends  that  the  amendment  made  by  the 
commissioners  upon  the  hearing  of  objections  cures  the 
defect.    This  defect,  however,  is  not  such  as  can  be  cured 
by  amendment  upon  application  for  judgment.    In  Chicago 
and  Northwestern  Railway  Co,  v.  People,  200  111.  141,  we 
said :    "Where  the  power  to  levy  a  tax  is  conferred  by  law 
and  is  regularly  exercised  by  the  proper  authorities  in  sub- 
stantial conformity  to  the  law,  the  court,  upon  proof  of  such 
fact,  may  permit  the  certificate  of  the  levy  to  be  amended 
on  the  hearing  by  changing  the  official  designation  of  the 
officers,  allowing  the  individual  signatures  to  be  substituted 
for  the  corporate  name  and  correcting  other  like  formal  er- 
rors.    (Spring  Valley  Coal  Co.  v.  People,  157  111.  543; 
Chicago  and  Alton  Railroad  Co,  v.  People,  171  id.  544; 
Chicago  and  Northwestern  Railway  Co.  v.  People,  183  id. 
247.)     But  if  the  statute  authorizing  the  levy  of  the  tax 
has  not,  in  fact,  been  followed  and  complied  with,  the  levy 
cannot  be  made  valid  by  amendments  of  certificates  or  pro- 
ceedings, because  that  would  not  be  a  correction  of  a  mere 
irregularity  but  would  be  an  attempt  to  make  valid  a  levy 
at  the  time  of  the  amendment.     {People  v.  Smith,  149  111. 
549;    Chicago  and  Northwestern  Railway  Co,  v.  People, 
184  id.  240.)     There  must  be  a  valid  levy,  which  is  defect- 
ive in  matters  merely  formal,  to  authorize  an  amendment" 
The  existence  of  a  contingency  is  an  indispensable  pre- 
requisite of  an  additional  levy  under  section  14  of  the  Road 
and  Bridge  act,  and  the  statute  requires  that  such  contin- 
gency be  stated  in  the  certificate  levying  the  same.     {Peo- 
ple V.  Elgin,  Jolict  and  Eastern  Railway  Co.  supra;  Toledo, 
St.  Louis  and  Western  Railroad  Co.  v.  People,  226  111.  557.) 
In  the  absence  of  a  certificate  by  the  highway  commission- 
ers showing  a  contingency,  the  board  of  town  auditors  and 
assessor  have  no  authority  to  consent  to  an  additional  levy. 
Their  consent  enters  into  and  is  an  indispensable  part  of  a 
valid  levy  under  said  section  14,  and  if  such  consent  has 
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been  given  upon  a  certificate  of  the  highway  commission- 
ers which  does  not  show  some  contingency  authorizing  an 
additional  levy,  the  consent  is  wholly  ineffective  and  no 
valid  levy  can  be  predicated  thereon.  The  board  of  town 
auditors  and  the  assessor  acted  upon  the  original  certificate. 
To  permit  that  certificate  to  be  amended  upon  application 
for  judgment  would  result  in  sustaining  the  tax  upon  a  cer- 
tificate made  by  the  highway  commissioners  which  has  never 
been  before  the  board  of  town  auditors  and  the  assessor  for 
consideration.  The  amendment  was  not  the  correction  of 
a  mere  irregularity,  but  was  an  attempt  to  make  valid  the 
levy  at  the  time  of  the  amendment.  The  defect  in  the  cer- 
tificate was  substantial  and  not  merely  formal,  and  the  court 
erred  in  permitting  the  certificate  to  be  amended  and  in 
overruling  the  objection  to  this  tax. 

The  county  board  levied  for  all  county  purposes  the 
sum  of  $60,000,  which  included  $12,500  for  **salary  of  the 
officers"  and  $8000  for  "care  of  paupers."  Appellant  ob- 
jected to  that  portion  of  the  county  tax  levied  for  "salary 
of  the  officers"  in  excess  of  $7500  on  the  ground  that  the 
county  board  had  no  authority  to  levy  a  greater  sum  than 
$7500  for  such  purpose,  and  also  objected  to  all  that  por- 
tion of  the  county  tax  levied  for  "care  of  paupers"  on  the 
ground  that  the  county  board  had  no  authority  to  levy  any 
tax  for  the  care  of  paupers  in  Kankakee  county.  These 
objections  were  overruled  by  the  court,  and  appellant  con- 
tends that  this  action  of  the  court  was  erroneous. 

Appellant  offered  no  evidence  in  support  of  its  objection 
to  the  levy  for  "salary  of  the  officers,"  but  contends  that 
a  portion  of  the  levy  was  for  salaries  of  employees  who  do 
not  come  within  the  term  "officers,"  and  for  salaries  of 
officers  who  can  only  receive  compensation  out  of  the  fees 
of  their  office.  In  the  case  of  People  v.  Kankakee  and 
Southwestern  Railroad  Co,  237  111.  362,  the  same  amount 
had  been  levied  by  the  county  board  of  Kankakee  county 
for  the  year  1907  for  the  same  purpose,  and  we  there  held 
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that  the  purpose  of  this  tax  was  suflSciently  designated  by 
the  words  "salaries  of  the  officers;"  that  the  tax-payer 
would  understand  therefrom  that  the  levy  was  made  to 
pay  salaries  payable  out  of  the  county  treasury  from  money 
raised  by  general  taxation,  and  that  if  the  levy  for  such  pur- 
pose was  greater  than  it  should  be,  he  could  then  object 
to  the  excess.  The  only  means  by  which  the  court  could 
detennine,  upon  the  hearing  of  objections,  that  this  levy 
for  "salary  of  the  officers"  was  greater  than  it  should  be, 
was  upon  evidence  introduced  showing  the  salaries  of  those 
officers  whose  salaries  are  payable  out  of  the  county  treas- 
ury from  money  raised  by  general  taxation,  as  fixed  by  the 
county  board.  No  evidence  was  introduced  showing  what 
salaries  had  been  fixed  for  such  officers  by  the  county  board. 
Appellant's  argument  on  this  branch  of  the  case  is  based 
entirely  upon  the  testimony  of  the  county  treasurer,  intro- 
duced by  appellee,  showing  various  offices  and  employments, 
and  the  salary  attached  to  each,  according  to  a  list  which 
the  witness  testified  w^as  "a  list  of  the  officers  paid  by  the 
county"  which  he  had  made.  The  most  that  this  evidence 
can  be  said  to  prove  is,  that  at  some  previous  time  the  sal- 
aries mentioned  by  the  witness  had  been  paid  by  the  county 
to  the  persons  holding  the  positions  specified  in  the  list 
which  he  had  made.  It  does  not  establish  that  those  are 
the  salaries,  as  fixed  by  the  county  board,  of  the  officers 
of  Kankakee  county  during  the  year  for  which  the  levy 
was  made,  or  that  the  offices  shown  on  the  list  were  the  only 
county  offices,  during  such  year,  filled  by  persons  whose 
salaries  were  payable  out  of  the  county  treasury  from 
money  raised  by  general  taxation.  The  evidence  was  there- 
fore insufficient  to  sustain  the  objection  to  this  portion  of 
the  county  tax. 

The  objection  to  the  item  of  $8000  levied  for  the  "care 
of  paupers"  is  the  same  objection  that  was  considered  by 
us  at  the  present  term  in  People  v.  Cincinnati,  Lafayette 
and  Chicago  Kaikcay  Co.  247  111.  506,  and  is  there  disposed 
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of  on  a  record  identical  with  the  record  here,  contrary  to 
the  contention  of  appellant.  That  objection  was  properly 
overruled. 

Appellee  has  assigned  cross-errors  questioning  the  ac- 
tion of  the  court  in  sustaining  objections  to  that  portion  of 
the- hard  road  taxes  of  the  towns  of  Momence  and  Ganeer 
in  excess  of  the  rate  of  sixty  cents  on  each  $ioo  valuation. 
The  abstract  shows  that  the  court  abated  the  hard  road  tax 
of  the  town  of  Momence  in  the  sum  of  $338.72  and  the 
hard  road  tax  of  the  town  of  Ganeer  in  the  sum  of  $276.02, 
and  that  appellee  excepted  to  the  action  of  the  court,  and 
this  is  all  that  is  shown  by  the  abstract  with  reference  to 
these  two  taxes.  Neither  the  objections,  nor  the  grounds 
thereof,  nor  the  reasons  for  the  action  of  the  court,  ap- 
pear from  the  abstract  and  none  of  the  evidence  concern- 
ing these  taxes  iis  preserved;  nor  is  it  shown  whether  the 
taxes  which  were  abated  were  all,  or  only  a  portion,  of  the 
hard  roads  taxes  levied  in  those  two  towns.  We  cannot 
presume  that  the  court  erred.  The  error  must  be  shown  by 
the  abstract  furnished  by  appellant  or  by  an  additional  ab- 
stract furnished  by  appellee.  No  additional  abstract  has 
been  filed,  and  as  the  matters  complained  of  do  not  appear 
from  the  abstract  furnished  by  appellant,  the  cross-errors 
cannot  be  considered. 

The  judgment  of  the  county  court  will  be  affirmed  as 
to  the  town  tax  of  the  town  of  Ganeer,  that  portion  of  the 
county  tax  levied  for  "salary  of  the  officers''  and  for  "care 
of  paupers"  and  the  hard  road  taxes  of  the  towns  of  Mo- 
mence and  Ganeer,  and  as  to  the  road  and  bridge  tax  of 
the  town  of  Limestone  it  will  be  reversed  and  the  cause 
remanded,  with  directions  to  sustain  the  objections. 

Reversed  in  part  and  remanded,  zvith  directions. 
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The  People  of  the  State  oe  Illinois,  Defendant  in 
Error,  vs,  Julia  VanBever  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  21,  igio — Rehearing  denied  Feb.  8,  igii, 

1.  Constitutional  law — what  is  not  a  violation  of  provision 
against  amending  law  by  reference  to  its  title.  Section  13  of  "iirti- 
cle  4  of  the  constitution,  providing  that  "no  law  shall  be  revived 
or  amended  by  reference  to  its  title  only,"  etc.,  was  not  intended 
to  forbid  every  enactment  which  in  any  degree,  however  remotely, 
might  affect  prior  laws,  and  if  an  act  is  complete  in  itself  and  in- 
telligible, showing,  by  itself,  just  what  it  is,  it  will  not  be  held  to 
contravene  such  constitutional  provision. 

2.  Same — paragraphs  i68a  and  i68b  of  Criminal  Code  do  not 
violate  section  13  of  article  4  of  constitution.  Paragraphs  i68a  and 
i6Sb  of  the  Criminal  Code,  (Kurd's  Stat.  1909,  p.  785,)  being  sec- 
tions 2  and  3  of  the  act  of  1879,  (I^aws  of  1879,  P-  ^^7y)  relating 
to  imprisonment  in  the  workhouse  and  working  out  a  fine,  do  not 
repeal,  even  by  implication,  those  sections  of  the  Criminal  Code 
which  provide  for  the  punishment  of  misdemeanors,  and  are  not 
in  violation  of  section  13  of  article  4  of  the  constitution,  relating 
to  the  amendment  of  laws. 

3.  Same — act  of  i8yp  not  unconstitutional  because,  by  its  title, 
it  purports  to  amend  the  Criminal  Code.  The  act  of  1879,  (Laws 
of  1879,  p.  117,)  "to  amend  the  Criminal  Code,"  etc.,  is  not  un- 
constitutional upon  the  ground  that  there  is,  in  fact,  no  statute  in 
Illinois  designated  as  the  "Criminal  Code,"  as  the  statute  relating 
to  criminal  jurisprudence  has  been  known  for  many  years  as  the 
Criminal  Code,  and  the  intention  of  the  legislature  in  using  such 
words  is  clear  and  intelligible. 

4.  Criminal  law — eifect  of  act  of  18/Q  relating  to  workhouses. 
Sections  2  and  3  of  the  act  of  1879,  being  paragraphs  i68a  and  i6&b 
of  the  Criminal  Code,  (Kurd's  Stat.  1909,  p.  785,)  do  no  more 
than  modify  those  provisions  of  the  Criminal  Code  which  provide 
for  the  punishment  of  misdemeanors,  by  making  it  discretionary 
with  the  trial  court,  instead  of  committing  the  offender  to  jail,  to 
sentence  him  to  labor  in  the  workhouse  or  on  the  streets. 

5.  Same — accessory  before  the  fact  may  be  indicted  and  pun- 
ished as  a  principal.  Under  paragraphs  274  and  275  of  the  Crimi- 
nal Code  (Kurd's  Stat.  1909,  p.  811,)  an  accessory  before  the  fact 
may  be  indicted  and  punished  as  a  principal,  and  while  the  pleader 
may,  if  he  chooses,  state  the  circumstances  of  the  offense  in  an  in- 
dictment against  an  accessory  before  the  fact,  yet  the  indictment 
must  contain  an  allegation  charging  such  person  as  a  principal. 
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6.  Pandering — one  who  employs  another  to  procure  a  female 
for  the  purpose  of  prostitution  is  guilty  as  a  principal.  One  who 
employs  and  agrees  to  pay  another  person  to  procure  a  female  to 
enter  a  house  of  prostitution  or  to  come  into  this  State  for  the 
purpose  of  prostitution  is  guilty  as  a  principal  under  the  Pander- 
ing act  of  1909,  (Laws  of  1909,  p.  180,)  and  may  be  indicted  and 
punished  as  such. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Edwin  K.  Walker,  Judge,  presiding. 

Charles  E.  Erbstein,  and  Louis  Greenberg,  for 
plaintiff  in.  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Roy  Wright,  (Charles  V. 
Barrett,  of  counsel,)  for  the  People. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Two  informations,  one  against  each  of  the  plaintiffs  in 
error,  were  filed  in  the  municipal  court  of  Chicago,  but  as 
the  legal  questions  raised  are  the  same,  the  cases  have  been 
consolidated  in  this  court.  The  plaintiffs  in  error  were  each 
found  guilty  in  said  municipal  court  of  violating  the  Pan- 
dering act,  (Laws  of  1909,  p.  180,)  and  sentenced  to  the 
house  of  correction  for  one  year  and  each  fined  $1000, 
and  in  default  of  such  payment,  at  the  expiration  of  the 
original  term  of  imprisonment  to  stand  committed  to  the 
house  of  correction  until  such  fine,  together  with  costs,  had 
been  worked  out  at  the  rate  of  $1.50  per  day.  From  those 
judgments  writs  of  error  were  sued  out  and  the  cases 
brought  here  for  review. 

Plaintiffs  in  error  first  contend  that  the  sentences  of  the 
court  were  based,  in  part  at  least,  upon  paragraphs  i68a 
and  168&  of  the  Criminal  Code,  (Kurd's  Stat.  1909,  p.  785,) 
and  that  the  act  of  which  these  paragraphs  are  a  part  was 
passed  in  violation  of  the  constitutional  provision  (art.  4, 
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sec.  13,)  that  **rio  law  shall  be  revived  or  amended  by  ref- 
erence to  its  title  only,  but  the  law  revived,  or  the  section 
amended,  shall  be  inserted  at  length  in  the  new  act."  No 
question  seems  to  be  raised  •as  to  that  part  of  the  sentence 
providing  for  the  fine  and  imprisonment,  but  only  as  to  that 
part  which  provides  for  working  out  the  fine  at  the  rate 
of  $1.50  per  day.  Said  paragraphs  i68a  and  1686  are  a 
part  of  an  act  passed  in  1879,  entitled  "An  act  to  amend  the 
Criminal  Code  to  change  the  punishment  of  persons  con- 
victed of  the  crime  of  petit  larceny  and  misdemeanors,  and 
to  repeal  an  act  entitled  *An  act  to  amend  section  168  of  an 
act  entitled  *An  act  to  revise  the  law  in  relation  to  criminal 
jurisprudence,'  approved  March  27,  1874,  approved  April 
10,  1877,  in  force  July  i,  1877,"  approved  May  28,  1879, 
in  force  July  i,  1879.  (Laws  of  1879,  P-  ^^7-)  Section  i 
of  this  act  relates  solely  to  the  punishment  for  larceny  and 
is  not  claimed  to  be  involved  in  this  discussion.  Sections  2 
and  3  of  the  act  are  said  paragraphs  i68a  and  168&  hereto- 
fore referred  to,  and  read  as  follows : 

"Sec.  2.  That  hereafter  any  person  convicted  in  any 
court  of  record  of  any  misdemeanor  under  the  Criminal 
Code  of  this  State  the  punishment  of  which  in  whole  or  in 
part  now  is,  or  hereafter  may  be  imprisoned  in  the  county 
jail,  the  court  in  which  such  conviction  is  had,  may  in  its 
discretion,  instead  of  committing  to  jail,  sentence-such  per- 
son to  labor  in  the  workhouse  of  any  city,  town  or  county, 
where  the  conviction  is  had.    *    *    * 

**Sec.  3.  That  any  person  convicted  of  petit  larceny,  or 
any  misdemeanor  punishable  under  the  laws  of  this  State, 
in  whole,  or  in  part,  by  fine  may  be  required  *  *  *  to 
work  out  such  fine  and  all  costs,  in  the  workhouse  of  the 
city  *  *  *  under  the  proper  person  in  charge  of  such 
workhouse,  *  *  *  at  the  rate  of  one  dollar  and  fifty  one- 
himdredths  dollars  ($1.50)  per  day  for  each  day's  work." 

It  is  urged  that  these  sections,  in  effect,  amend  the  other 
sections  of  the  Criminal  Code  which  have  reference  to  the 
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punishment  of  misdemeanors,  and  while  it  is  conceded  that 
they  do  not  in  any  way  refer  to  such  other  sections,  it  is 
claimed  that  these  later  sections  are  unconstitutional  be- 
cause such  other  sections  sO  claimed  to  be  amended  are  not 
inserted  at  length  in  this  new  act.  The  rule  has  long  been 
established  in  this  State  that  this  clause  of  the  constitution 
was  not  intended  to  forbid  every  enactment  which  in  any  de- 
gree, however  remotely,  might  affect  prior  laws  on  a  given 
subject;  that  to  so  hold  would  bring  about  a  far  greater 
evil  than  the  one  sought  to  be  obviated.  If  the  act  ques- 
tioned is  complete  in  itself  and  intelligible,  showing,  by 
itself,  just  what  it  is,  it  will  not  be  held  to  contravene  the 
constitutional  provision  in  question.  **A  subsequent  act  may 
have  the  practical  effect  of  amending  a  prior  one,  or  it  may 
be  substituted  for  it  without  violating  the  constitution.*' 
{People  V.  Election  Comrs,  221  111.  9;  Badenoch  v.  City 
of  Chicago,  222  id.  71 ;  i  Lewis'  Sutherland  on  Stat.  Const, 
sec.  239.)  The  following  decisions  are  a  few  among  the 
many  decided  by  this  court  that  uphold  the  above  conclu- 
sions :  People  v.  Wright,  70  111.  388 ;  Timm  v.  Harrison, 
109  id.  593;  School  Directors  v.  School  Directors,  135  id. 
464;  People  V.  LoefHer,  175  id.  585;  People  v.  Knopf,  183 
id.  410;  Erford  v.  City  of  Peoria,  229  id.  546;  People  v. 
Jones,  242  id.  138.  Manifestly,  said  paragraphs  i68a  and 
168&  are  intelligible,  and  show  on  their  face  just  what  the 
legislature  intended.  They  do  not  repeal,  even  by  implica- 
tion, the  sections  of  the  Criminal  Code  that  provide  for  the 
punishment  of  misdemeanors.  At  the  most  they  only  mod- 
ify them  ,to  the  extent  that  it  is  discretionary  with  the  trial 
court,  instead  of  committing  to  jail,  to  sentence  the  person 
to  labor  in  the  workhouse  or  upon  the  streets  and  alleys  of 
the  city  or  town.  The  sections  in  question  are  not  uncon- 
stitutional. 

It  is  further  insisted  that  the  act  is  unconstitutional 
because  of  its  title,  in  this :  that  it  attempts  to  amend  the 
"Criminal  Code,"  when,  as  a  matter  of  fact,  we  have  no 
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Criminal  Code  in  this  State,  the  principal  act  as  to  criminal 
matters  being  entitled  one  **to  revise  the  law  in  relation 
to  criminal  jurisprudence."  The  rule  for  the  guidance  of 
courts  in  these  matters  is  to  ascertain  the  intention  of  the 
legislature,  and  not  its  mistakes,  either  as  to  law  or  fact. 
The  only  question  is,  has  the  legislature  expressed  its  pur- 
pose intelligibly?  If  it  has,  the  act  is  valid  and  must  be 
upheld.  (Patton  v.  People,  229  111.  512;  i  Lewis*  Suther- 
land on  Stat.  Const. — 2d  ed. — sec.  233.)  Chapter  38  of 
our  Revised  Statutes  has  long  been  known  as  the  ^'Criminal 
Code."  The  title  to  this  amendatory  act  uses  the  phrase 
"criminal  code"  as  synonymous  with  "criminal  jurispru- 
dence." The  intention  of  the  legislature  as  set  forth  in  this 
title  is  clear  and  intelligible,  and  the  objection  on  this  point 
is  without  force. 

Plaintiffs  in  error  further  insist  that  the  proof  in  each 
of  these  cases  failed  to  sustain  the  allegations  of  the  infor- 
mation ;  that  the  information  in  each  case  charged  the  de- 
fendant with  procuring  a  female  inmate  for  a  house  of 
prostitution,  while  the  proof  showed  that  the  defendants 
did  not  directly  induce  the  girl  in  question  to  go  into  a 
house  of  prostitution  but  employed  others  to  persuade  her 
to  do  so.  Under  sections  274  and  275  of  the  Criminal  Code 
(Kurd's  Stat.  1909,  p.  811,)  an  accessory  before  the  fact 
may  be  indicted  and  punished  as  principal.  Indeed,  it  is 
the  ordinary  practice  to  indict  as  principal  an  accessory  be- 
fore the  fact.  Although  under  the  authorities  in  this  State 
the  pleader  may,  if  he  chooses,  state  the  circumstances  of 
the  offense  in  an  indictment  against  an  accessory  Ijefore  the 
fact,  yet  the  indictment  must  contain  an  allegation  charging 
the  defendant  as  principal.  {Fixmer  v,' People,  153  111. 
123;  Burnett  v.  People,  204  id.  208;  People  v.  Lucas,  244 
id.  603.)  The  informations  properly  charged  the  plaintiffs 
in  error  as  principals  and  the  proof  sustained  the  charge. 

What  we  have  just  said  disposes  also  of  the  argument 
of  counsel  that  the  proof  shows  that  plaintiffs  in  error  were 
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guilty  of  another  offense  than  that  charged  in  the  informa- 
tion,— that  is,  that  they  agreed  to  give  money  to  others  to 
procure  the  female  in  question  to  come  into  the  State  for 
the  purpose  of  prostitution.  The  word  "procure"  means  to 
begin  proceedings ;  to  cause  a  thing  to  be  done.  There  can 
be  no  question,  under  the  proof,  that  the  plaintiffs  in  er- 
ror, caused  others  to  bring  the  female,  Sarah  Joseph,  into 
this  State  for  the  purpose  of  prostitution.  The  evidence 
showed,  practically  without  contradiction,  that  both  plain- 
tiffs in  error  were  actively  urging,  advising  and  assisting  in 
having  the  girl  brought  to  their  house  of  prostitution  as  an 
inmate. 

We  find  no  error  in  either  record.     The  judgment  of 
the  municipal  court  in  each  case,  therefore,  will  be  affirmed. 

Judgment  afiirmed. 


The  People  ex  rel.  Maxwell  Edgar,  Appellee,  vs.  The 
National  Box  Company,  Appellant. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  p,  ipii. 

1.  Taxes — provision  for  notice  contained  in  the  proviso  to  sec- 
tion 2/8  of  Revenue  act  applies  to  section  2/6,  The  provision  for 
notice  to  the  property  owner,  contained  in  the  proviso  to  section  278 
of  the  Revenue  act,  applies  to  section  276,  which  directs  that  prop- 
erty omitted  from  assessment  in  former  years  shall,  when  discov- 
ered, be  listed  and  assessed  by  the  assessor ;  and  section  276  is  not, 
therefore,  in  violation  of  the  "due  process  of  law"  provision  of  the 
constitution. 

2.  Same — notice  to  owner  of  assessment  of  omitted  property 
must  be  given  by  board  of  review.  Since  the  Revenue  act  of  1898 
came  into  effect  the  assessment  of  property  omitted  for  previous 
years  and  which  is  required  to  be  listed  and  assessed  under  sec- 
tion 2j6  of  the  Revenue  act  is  to  be  made  by  the  board  of  review, 
and  such  board  should  give  the  notice  of  such  assessment  which, 
prior  to  the  act  ot  1898,  it  was  the  duty  of  the  assessor  to  give  to 
the  owner  of  the  omitted  property. 

3.  Same — provision  of  statute  exempting  capital  stock  of  cer- 
tain corporations  from  taxation  is  invalid.  Clause  4  of  section  i 
of  the  Revenue  act,  as  amended  in  1905,  does  not  attempt  to  clas- 
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sify  corporations  for  the  assessment  of  their  capital  stock  by  differ- 
ent assessing  bodies,  but  merely  declares  the  capital  stock  of  some 
corporations  shall  be  assessed  and  taxed  while  that  of  others  shall 
not,  and  the  attempted  exception  in  favor  of  the  corporations  there- 
in enumerated  is  in  violation  of  the  constitution,  and  ineffectual. 

4.  Same — board  of  review  must  assess  capital  stock  of  manu- 
facturing corporation  omitted  in  previous  years.  The  statute  hav- 
ing prohibited  the  assessment  by  the  State  Board  of  Equalization 
of  the  capital  stock  of  manufacturing  corporations,  it  is  the  duty 
of  the  board  of  review  to  assess  such  capital  stock  where  the  same 
has  been  omitted  from  assessment  in  any  year  or  number  of  years. 

S-  Same — tax  upon  capital  stock  of  corporation  is  a  tax  upon 
property.  The  capital  stock  of  a  corporation  is  subject  to  taxation 
and  the  tax  thereon  is  a  tax  upon  property. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Jesse  A.  Baldwin,  Judge,  presiding. 

Barker,  Church  &  Shepard^  and  M.  W.  Borders, 
(Frank  L.  Shepard,  of  counsel,)  for  appellant. 

Maxweli.  Edgar,  pro  se,  (Ossian  Cameron,  of 
counsel. ) 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  of  the  circuit  court  of 
Cook  county  awarding  a  peremptory  writ  of  mandamus 
against  the  board  of  review  of  that  county  commanding  it 
to  value  and  assess  the  capital  stock  of  the  appellant,  the 
National  Box  Company,  for  each  of  the  years  from  1899 
to  1909,  inclusive.  The  board  of  review  answered  the  pe- 
tition, admitting  that  the  appellant  is  a  corporation  organ- 
ized for  purely  manufacturing  purposes;  that  it  was  the 
duty  of  the  board  to  value  and  assess  the  capital  stock  of 
the  appellant  in  the  years  mentioned  and  that  it  had  not 
done  so.  The  appellant  demurred  to  the  petition,  and  upon 
its  demurrer  being  overruled  stood  by  it,  and  judgment 
was  rendered  upon  the  petition  and  answer  of  the  board 
of  review. 
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The  first  objection  made  to  the  judgment  is,  that  the 
statute  authorizing  the  assessment,  when  discovered,  of  any 
property  which  may  have  been  omitted  in  the  assessment  of 
any  year  or  number  of  years,  is  in  violation  of  the  consti- 
tutional requirement  of  due  process  of  law  because  it  does 
not  provide  for  any  notice  to  the  owner  of  the  property  or 
l>erson  to  be  assessed.  Section  276  of  the  Revenue  act  di- 
rects that  if  any  property  shall  have  been  omitted  in  the 
assessment  of  any  year  or  number  of  years,  the  same,  when 
discovered,  shall  be  listed  and  assessed  by  the  assessor  and 
placed  on  the  assessment  and  tax  books.  Section  277  pro- 
vides that  if  the  tax  or  assessment  on  property  liable  to 
taxation  is  prevented  from  being  collected  for  any  year  or 
years  by  reason  of  any  erroneous  proceeding  or  other  cause, 
the  amoimt  of  such  tax  or  assessment  which  such  property 
should  have  paid  may  be  added  to  the  tax  on  such  prop- 
erty for  any  subsequent  year.  In  neither  section  is  mention 
made  of  any  notice.  Section  278  is  as  follows :  "No  such 
charge  for  tax  and  interest  for  previous  years,  as  provided 
for  in  the  preceding  section,  shall  be  made  against  any 
property  prior  to  the  date  of  ownership  of  the  person  own- 
ing such  property  at  the  time  the  liability  for  such  omitted 
tax  was  first  ascertained:  Provided,  that  the  owner  of 
property,  if  known,  assessed  under  this  and  the  preceding 
section,  shall  be  notified  by  the  assessor  or  clerk,  as  the 
case  may  require." 

Section  278  contains  no  provision  for  the  assessment  of 
property.  It  only  fixes  a  limitation  for  the  extension  of 
the  tax  which  has  not  been  collected  in  previous  years  by 
reason  of  any  erroneous  proceeding  or  other  cause,  "as 
provided  in  the  preceding  section,"  (277.)  The  proviso 
then  declares  that  "the  owner  of  property,  if  known,  as- 
sessed under  this  and  the  preceding  section,  shall  be  noti- 
fied by  the  assessor  or  clerk  as  the  case  may  require."  The 
word  "this,"  as  here  used,  applies  to  section  277,  and  the 
word  "preceding"  to  the  section  before  277, — that  is,  sec- 
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tion  276.  **This''  cannot  refer  to  section  278  because  it  is 
used  in  the  phrase  "assessed  under  this  section,"  while  there 
can  be  no  assessment  under  section  278,  which  provides  for 
none.  **This''  is  said  in  Webster's  New  International  Dic- 
tionary to  be  **a  demonstrative  word  referring  particularly 
to  what  is  present  or  near  in  place,  time  or  thought,  or  to 
something  just  mentioned  or  to  be  mentioned."  Section  2yy 
had  just  been  mentioned  and  w-as  near  in  thought  when  this 
proviso  was  added  to  section  278  and  was  the  section  re- 
ferred to  as  "this"  section.  Expressing  fully  the  idea  in- 
tended to  be  conveyed  by  the  proviso,  section  278  would 
read  as  follows:  "No  such  charge  for  tax  or  interest  for 
previous  years,  as  provided  in  the  preceding  section,  shall 
be  made  against  any  property  prior  to  the  date  of  the  own- 
ership of  the  person  owning  sucH  property  at  the  time  the 
liability  for  such  omitted  tax  was  first  ascertained:  Pro- 
vided, that  the  owner  of  property,  if  known,  assessed  under 
the  section  which  has  just  been  mentioned  and  the  preced- 
ing section,  shall  be  notified  by  the  assessor  or  clerk,  as  the 
case  may  require."  No  notice  could  possibly  be  given  or 
required  under  section  278  because  no  person  could  be  as- 
sessed under  that  section.  Nor  could  the  case,  under  any 
circumstances,  require  notice  to  be  given  by  the  assessor 
under  section  277,  because  that  section  has  nothing  to  do 
with  the  assessor  and  he  has  no  duties  to  perform  under 
it.  It  deals  only  with  a  tax  which  had  been  already  levied 
and  had  not,  for  some  reason,  been  collected.  The  assess- 
or's duties  arise  under  section  276,  only,  and  the  notice  men- 
tioned in  the  proviso  to  section  278  applies  to  sections  276 
and  277.  The  assessment  which  before  the  Revenue  act  of 
1898  would  have  been  made  under  section  276  by  the  as- 
sessor is  since  that  act  authorized  to  be  made  by  the  board 
of  review,  (People  v.  Sellars,  179  111.  170;  Barkley  v.  Dale, 
213  id.  614;)  and  the  notice  required  to  be  given  by  the 
assessor  must  be  given  by  the  board  of  review.  An  as- 
sessment made  without  notice  or  opportunity  for  hearing, 
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which  is  conclusive  upon  the  tax-payer,  would  be  invalid. 
{Carney  v.  People,  210  111.  434;  Central  of  Georgia  Rail- 
way Co.  V.  Wright,  207  U.  S.  127.)  The  objection  that 
the  statute,  though  requiring  notice,  does  not  provide  for 
a  hearing,  cannot  prevail.  The  right  to  a  hearing  is  consti- 
tutional and  the  statute  requiring  notice  makes  it  effective. 

It  is  contended  that  the  law  does  not  require  an  assess- 
ment of  the  capital  stock  of  the  appellant,  as  such,  but  that 
corporations  organized  for  purely  manufacturing  and  mer- 
cantile purposes,  or  for  either  of  such  purposes,  or  for  the 
mining  and  sale  of  coal,  or  for  the  improving  and  breeding 
of  stock,  are  to  be  assessed  only  as  individuals  are  assessed 
upon  specific  items  of  property,  and  that  the  assessment  of 
the  actual  property  of  such  corporations  by  items  is  all  that 
is  required. 

Section  i  of  the  Revenue  act,  as  amended  in  1905,  is  as 
follows :  **That  the  property  named  in  this  section  shall  be 
assessed  and  taxed,  except  so  much  thereof  as  may  be,  in 
this  act  exempted :  First,  all  real  and  personal  property  in 
this  State.  Second,  all  moneys,  credits,  bonds  or  stocks  and 
other  investments,  the  shares  of  stock  of  incorporated  com- 
panies and  associations,  and  all  other  personal  property, 
including  property  in  transitu,  to  or  from  this  State,  used, 
held,  owned  or  controlled  by  persons  residing  in  this  State. 
Third,  the  shares  of  capital  stock  of  banks  and  banking  com- 
panies doing  business  in  this  State.  Fourth,  the  capital 
stock  of  companies  and  associations  incorporated  under  the 
laws  of  this  State,  except  companies  and  associations  organ- 
ized for  purely  manufacturing  and  mercantile  purposes,  or 
for  either  of  such  purposes,  or  for  the  mining  and  sale  of 
coal,  or  for  printing,  or  for  the  publishing  of  newspapers, 
or  for  the  improving  and  breeding  of  stock." 

Although  the  words  "all  real  and  personal  property  in 
this  State"  may  be  regarded  as  broad  enough  to  cover  all 
property  of  every  character,  tangible  or  intangible,  the  leg- 
islature saw  fit  to  declare  expressly  that  the  capital  stock 
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of  companies  and  associations  incorporated  under  the  laws 
of  this  State  shall  be  assessed  and  taxed.  We  have  held 
that  the  capital  stock  of  a  corporation  is  taxable,  and  that 
a  tax  upon  capital  stock  is  a  tax  upon  property.  Porter  v. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co,  76  111. 
561 ;   The  Hub  v.  Hanberg,  211  id.  43. 

It  is  insisted  that  the  effect  of  the  exception  to  the 
fourth  clause  of  section  i  is  to  classify  the  corporations  of 
the  State  so  as  to  relieve  those  mentioned  in  the  exception 
from  the  assessment  of  their  capital  stock,  as  such,  though 
it  is  said  that  this  is  not  an  exemption,  and  it  is  sought  to 
be  justified  under  the  recognized  right  of  the  legislature  to 
provide  by  a  general  law,  uniform  as  to  the  classes  upon 
which  it  operates,  for  the  assessment  of  the  capital  stock  of 
different  classes  of  corjx^rations  by  different  assessing  bod- 
ies. But  that  principle  does  not  apply  here.  This  section 
does  not  attempt  to  classify  corporations  for  the  purpose  of 
the  assessment  of  their  capital  stock,  but  enacts  that  the 
capital  stock  of  some  corporations  shall  be  assessed  and  of 
others  shall  not.  The  legislature  recognizes,  as  the  courts 
have  recognized,  the  capital  stock  of  corporations  as  prop- 
erty and  has  provided  for  its  assessment,  as  it  has  the 
power  to  do.  It  has  not  the  power,  however,  to  exempt 
from  the  rule  of  equality  established  by  section  i  of  arti- 
cle 9  of  the  constitution,  the  property  of  any  corporation, 
no  matter  for  what  purpose  organized,  except  as  authorized 
by  section  3  of  the  same  article.  The  attempted  exemption 
of  corporations  of  the  character  enumerated  from  the  as- 
sessment of  their  capital  stock  is  in  violation  of  the  consti- 
tution and  is  ineffectual.  Consolidated  Coal  Co,  v.  Miller, 
236  111.  149. 

The  statute  expressly  prohibits  the  State  Board  of  Equal- 
ization from  assessing  the  capital  stock  of  corporations  of 
the  character  of  appellant.  (Kurd's  Stat.  1909,  sec.  108, 
p.  1844.)  It  is  the  duty  of  the  local  assessor  to  assess  all 
personal  property  not  specifically  required  to  be  assessed  by 
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the  State  Board  of  Equalization.  (Knopf  v.  Lake  Street 
Elevated  Railroad  Co.  197  111.  212.)  It  was  clearly  the 
duty  of  the  board  of  review  to  assess  the  omitted  property. 
People  V.  Sellars,  supra;  Stevens  v.  Henry  County,  218 
111.  468. 

The  judgment  of  the  circuit  court  was  right  and  it  will 

Judgment  affirmed. 


The  People  of  the  State  o?  Illinois,  Appellant,  vs. 
The  Estate  of  Marshall  Field  et  at.  Appellees. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  p,  ipii. 

Inheritance  tax — amount  due  widow  under  ante-nuptial  con- 
tract in  lieu  of  dower  cannot  be  deducted  from  value  of  the  estate. 
The  amount  due  the  widow  under  an  ante-nuptial  contract,  and 
payable  to  her  as  a  substitute  for  and  in  lieu  of  dower  and  all 
other  interest  she  might  have  as  widow,  and  payable  only  upon  the 
condition  that  she  should  survive  the  husband,  must,  for  the  pur- 
pose of  the  inheritance  tax,  be  considered  the  same  as  dower  and 
not  as  an  indebtedness  of  the  estate,  to  be  deducted  from  the  mar- 
ket value  of  such  estate  in  determining  the  inheritance  tax. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  Lewis  Rinaker,  Judge,  presiding. 

W.  H.  Stead,  Attorney  General,  Roy  Wright,  and 
Walter  K.  Lincoln,  for  the  People: 

The  fact  of  the  marriage  and  the  intestate  laws — not 
the  ante-nuptial  contract — created  all  dower  and  other  in- 
heritable rights  of  the  parties.  Dower  cannot  be  barred, 
limited,  measured  or  released  until  created,  the  law  casting 
upon  both  parties,  without  any  act  on  their  part,  all  rights 
accruing  by  said  marriage.  Jordan  v.  Clark,  81  111.  465; 
Clark  V.  Lott,  11  id.  105;  Adams  v.  Storey,  135  id.  448; 
Tyson  v.  Postlethwaite,  13  id.  728. 

Such  dower  and  other  inheritable  rights,  primarily  fixed 
by  the  marriage,  were  limited,  fixed  in  value  and  measured 
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by  the  ante-nuptial  contract.  Heirship  and  dower  rights 
are  created  by  law — not  by  contract.  Jordan  v.  Clark,  8i 
111.  465;  Clark  V.  Lott,  11  id.  105;  Adams  v.  Storey,  135 
id.  448;  Hiidnall  v.  Ham,  183  id.  486. 

Dower  is  taxable  under  the  inheritance  tax  laws  of  Illi- 
nois.   Billings  V.  People,  189  111.  472. 

Dower,  or  any  provision  in  lieu  thereof,  is  not  taxable 
under  the  inheritance  tax  laws  of  New  York.  McElroy 
on  Transfer  Tax,  (2d  ed.)  96;  Matter  of  Rieman,  87 
N.  Y.  Supp.  731 ;  Matter  of  Baker,  178  N.  Y.  575. 

The  ante-nuptial  contract  was  a  method  of  admeasure- 
ment of  dower  substituted  by  the  parties  for  the  method 
provided  by  the  law  for  determining  the  same.  The  suc- 
cession to  or  taking  of  said  sum  is  subject  to  taxation  un- 
der the  inheritance  tax  laws  of  this  State  in  force  at  the 
time  of  the  death  of  decedent.  Billings  v.  People,  189  111. 
472;  Jordan  v.  Clark,  81  id.  465;  Adams  v.  Storey,  135 
id.  448;  Clark  v.  Lott,  11  id.  105;  Long  v.  Barton,  236 
id.  SSI. 

Wilson,  Moore  &  McIlvaine,  for  appellees : 
The  Inheritance  Tax  act  cannot  be  given  effect  so  as 
to  include  anything  which  cannot  be  properly  classed  and 
described  either  as  a  gift,  a  legacy  or  an  inheritance.  Peo- 
ple V.  Mellen,  32  111,  181 ;  People  v.  Protestant  Deacon- 
esses, 71  id.  229;  Hogan  v.  Akin,  181  id.  453;  Weber  v. 
Mick,  131  id.  532;  Railway  Co,  v.  Lake  View,  los  id.  207. 
A  promise  by  a  man  in  an  ante-nuptial  contract  that 
his  wife  should  be  paid  a  sum  of  money  in  the  event  she 
survives  him  creates  a  legul  claim  against  his  estate,  upon 
which  his  widow  can  recover  by  a  suit  against  his  estate 
or  his  representatives.  Christy  v.  Marmon,  163  111.  225; 
Estate  of  Baker,  178  N.  Y.  S7S;  Vogel  v.  VogeVs  Admr. 
22  Md.  161;  Otis  v.  Spencer,  102  111.  632;  HudncUl  v. 
Ham,  183  id.  486;  Garth  v.  Lyons,  118  id.  374;  McGee 
V.  McGee,  91  id.  S48. 
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An  inheritance  is  property  which  passes  under  statutes 
disposing  of  intestate  estates.  During  the  husband's  life- 
time the  legislature  might  so  change  the  statutes  of  Illinois 
as  to  deprive  his  widow  of  any  interest  in  his  estate,  but 
the  legislature  could  not  deprive  her  of  the  right  to  claim 
what  is  due  her  out  of  such  estate  under  a  marriage  set- 
tlement, and  legislation  which  attempted  so  to  do  would  be 
void,  as  an  attempt  to  impair  the  obligation  of  a  contract. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  an  appeal  by  the  People  from  the  judgment  of 
the  county  court  of  Cook  county  in  an  inheritance  tax  pro- 
ceeding in  the  estate  of  Marshall  Field.  The  county  court 
held  that  $1,000,000  paid  to  his  widow,  Delia  S.  Field,  Ac- 
cording to  the  provisions  of  an  ante-nuptial  contract  was 
not  subject  to  an  inheritance  tax,  and  that  amount  was  de- 
ducted from  the  value  of  the  estate  before  fixing  the  in- 
heritance tax. 

Marshall  Field  and  Delia  S.  Caton  were  married  Sep- 
tember 5,  1905.  Prior  to  their  marriage,  and  in  contem- 
plation thereof,  they  entered  into  an  ante-nuptial  contract, 
by  which  it  was  agreed,  among  other  things,  that  if  Mrs. 
Field  survived  her  husband  she  should  receive  $1,000,000 
out  of  the  property  and  estate  of  Marshall  Field  in  satis- 
faction of  all  claims,  demands  and  rights  which  she  might 
otherwise  have  in  and  to  the  property  or  estate  of  her  hus- 
band as  his  widow.  Marshall  Field  died  in  January,  1906, 
leaving  Delia  S.  Field  surviving  him  as  his  widow.  She 
presented  a  claim  in  the  probate  court  for  $1,000,000  based 
on  the  ante-nuptial  agreement,  which  was  allowed  and  paid 
to  her  by  the  executors  of  the  estate  of  Marshall  Field. 

Counsel  for  the  appellant  contend  that  "the  ante-nuptial 
contract  was  a  method  of  admeasurement  of  dower,  substi- 
tuted by  the  parties  for  the  method  provided  by  law  for 
determining  the  same,  and  said  $1,000,000  was  paid  to  and 
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received  by  Delia  S.  Field,  widow,  as  the  full  amount  of 
her  dower  and  other  rights  of  inheritance."  Counsel  for 
the  appellees  contend  that  the  right  of  Mrs.  Field  to  the 
$1,000,000  did  not  vest  in  her  by  virtue  of  the  intestate  laws 
of  the  State  of  Illinois,  but  *\vas  a  legal  debt  due  to  her 
under  a  valid  contract  made  upon  a  valuable  consideration 
and  was  not  an  inheritance." 

Whatever  may  have  been  decided  in  other  jurisdictions, 
it  is  settled  in  this  State  that  dower,  less  the  exemption  pro- 
vided by  statute,  is  subject  to  the  inheritance  tax.  (Billings 
V.  People,  189  111.  472.)  It  would  seem  logically  to  follow 
that  if  the  provision  made  for  Mrs.  Field  in  the  ante-nuptial 
contract  was  in  lieu  of  and  a  substitute  for  her  dower  and 
other  rights  she  would  have  had  in  the  estate  of  Marshall 
Field  as  his  widow,  it  would  also  be  subject  to  the  inherit- 
ance tax.  This  court  said  in  Billings  v.  People,  supra:  "It 
will  be  noticed  that  neither  dower,  nor  any  provision  made 
in  lieu  of  dower,  is  exempted." 

In  Long  V.  Barton,  236  111.  551,  the  court  had  under 
consideration  a  claim  filed  by  the  divorced  wife  on. an  ante- 
nuptial contract,  against  the  estate  of  her  former  husband, 
w^ho  died  testate.  By  the  ante-nuptial  contract  Philip  H. 
Barton  agreed  that  Tonie  Long,  with  whom  he  contem- 
plated marriage,  should  upon  his  death  receive  out  of  his 
estate,  in  lieu  of  dower,  the  sum  of  $5000,  and  Tonie  Long 
agreed  to  accept  that  sum  and  relinquish  all  her  dower 
rights  in  the  estate  of  Barton  that  might  accrue  to  her, 
by  reason  of  marriage,  under  the  laws  of  the  State  of 
Illinois.  The  parties  married,  but  afterwards  the  wife  pro- 
cured a  divorce  from  her  husband  on  the  charge  of  extreme 
and  repeated  cruelty.  In  the  divorce  case  she  was  awarded 
$2000  in  lieu  of  and  in  full  satisfaction  of  her  contingent 
right  of  dower  and  of  other  rights  in  the  estate  of  her  hus- 
band. The  $2000  was  paid  to  her  and  afterwards  Barton 
died  testate.  The  divorced  wife  filed  a  claim  against  his 
estate  for  $5000  mentioned  in  the  ante-nuptial  contract. 

Digitized  by  VjOOQIC 


W.'ll.]        The  People  v.  Estate  of  Field.  151 

This  court  held  she  was  not  entitled  to  an  allowance  of 
the  claim,  and  said  (p.  553)  :  "The  ante-nuptial  contract 
is  not  an  unconditional  promisfe  to  pay  $5000,  but  it  is  to 
be  paid  in  lieu  of  dower.  If  appellant  had  died  before  her 
husband  all  rights  under  the  ante-nuptial  contract  would 
have  been  extinguished.  The  effect  of  the  ante-nuptial  con- 
tract was  to  substitute  a  sum  of  money  for  appellant's  right 
of  dower  in  her  husband's  land.  Anything  that  would  ex- 
tinguish her  right  of  dower  would  extinguish  that  which 
by  agreement  was  substituted  in  its  place." 

The  ante-nuptial  contract  before  us  was  not  an  uncon- 
ditional promise  to  pay  Mrs.  Field  $1,000,000  in  considera- 
tion of  her  marrying  Marshall  Field.  The  contract  recites 
that  marriage  was  contemplated  between  the  parties,  and 
they  being  desirous  of  making  a  settlement  of  their  respec- 
tive rights  in  the  property  of  each  other,  entered  into  a 
contract  for  that  purpose.  It  was  agreed  that  each  would 
retain  control  of  his  or  her  separate  property,  or  property 
that  they  should  acquire,  respectively,  after  the  marriage, 
and  the  contract  provides  that  if  Mrs.  Field  should  survive 
her  husband  she  should  have  and  receive  out  of  his  prop- 
erty and  estate  $1,000,000,  "which  shall  be  received  by  her 
in  lieu  of  and  in  full  satisfaction  of  any  and  all  claims, 
rights  and  interests  and  demands  which  she  might  have  or 
claim  in  and  to  the  property  and  estate  of  the  said  party 
of  the  first  part  [Marshall  Field]  imder  or  by  virtue  of  the 
laws  of  the  State  of  Illinois  or  of  any  other  State  or  coun- 
try, it  being  agreed  between  the  parties  hereto  that  the  said 
sum  so  agreed  to  be  paid  to  the  said  party  of  the  second 
part  out  of  the  property  and  estate  of  the  said  party  of  the 
first  part  shall  satisfy  all  the  claims,  demands  and  rights 
which  the  said  party  of  the  second  part  might  otherwise 
have  in  and  to  any  of  the  property  or  estate  of  the  said 
party  of  the  first  part  as  his  widow."  By  the  plain  lan- 
guage of  the  contract  the  $1,000,000  was  to  be  paid  to  and 
accepted  by  Mrs.  Field  if  she  survived  her  husband  as  his 
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widow,  as  a  substitute  for  and  in  lieu  of  dower  and  all 
other  rights  she  would  be  entitled  to,  as  widow,  under  the 
law.  Its  payment  to  her  was  conditional  upon  her  surviv- 
ing her  husband  as  his  widow.  If  she  had  died  before  her 
husband  the  liability  of  his  estate  upon  the  ante-nuptial 
contract  would  have  been  extinguished,  or  if  the  marriage 
had  been  dissolved  by  divorce  for  her  fault,  her  right  un- 
der the  ante-nuptial  contract  would  have  been  terminated. 
Clarke  v.  Lott,  ii  111.  105;  Jordan  v.  Clark,  81  id.  465. 

In  the  last  cited  case  Clark  entered  into  an  ante-nuptial 
contract  with  Mary  Jordan,  by  which  she  was  to  receive 
out  of  his  personal  estate  $2000  in  lieu  of  all  dower,  dis- 
tributive share  and  allowances  of  all  kinds  out  of  his  es- 
tate, and  she  relinquished  all  right  of  dower  and  distributive 
share  in  Clark's  estate.  The  marriage  was  subsequently 
consummated  and  the  parties  lived  together  about  two 
years,  when  the  wife  left  her  husband,  and  he  afterwards 
obtained  a  divorce  from  her  on  the  ground  of  desertion. 
Upon  his  death  the  divorced  wife  filed  a  claim  against  his 
estate  for  the  $2000  mentioned  in  the  ante-nuptial  contract. 
The  claim  was  disallowed  and  she  brought  the  case  to  this 
court  by  appeal.  The  judgment  of  the  lower  court  was 
affirmed,  this  court  holding  that  the  contract  was  to  be 
treated  as  a  provision  made  for  the  wife  as  a  substitute 
or  equivalent  for  dower.  The  court  said  (p.  467)  :  "The 
argument  is,  the  divorce  operates  only  upon  those  rights 
and  obligations  created  by  law  and  given  to  or  cast  upon 
the  parties  by  law  in  consequence  of  the  assumption  of  the 
relation  of  husband  and  wife,  and  hence  has  no  effect  what- 
ever upon  the  rights  and  obligations  created  by  or  depend- 
ent upon  a  contract  of  the  parties.  The  difficulty  is  not  so 
much  in  the  logic  of  the  argument  as  in  the  want  of  appli- 
cation to  this  case.  The  error  consists  in  the  assumption 
the  husband  by  the  contract  took  upon  himself  the  relation 
and  obligation  of  a  debtor  to  his  intended  wife.  The  con- 
tract will  not  admit  of  this  construction." 
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It  appears  to  us  that  no  reasonable  construction  can  be 
placed  upon  the  language  of  the  ante-nuptial  contract  in 
this  case  other  than  that  the  $1,000,000  for  Mrs.  Field,  if 
she  survived  her  husband  as  his  widow,  was  a  substitution 
for  her  dower  and  all  other  rights  she  would  otherwise 
have  been  entitled  to  in  his  estate.  That  it  was  competent 
for  the  parties,  by  contract,  to  agree  upon  an  amount  the 
widow  should  receive  in  lieu  of  the  right  she  was  entitled 
to  under  the  law  is  not  the  subject  of  controversy,  and  that 
such  an  agreement  constitutes  a  liability  of  the  estate  cannot 
be  denied,  but  when  so  made  as  a  substitution  for  and  in 
lieu  of  dower  and  other  rights,  it  must,  for  the  purpose  of 
the  inheritance  tax,  be  treated  the  same  as  dower  would  be, 
and  is  not  to  be  considered  as  an  indebtedness,  to  be  de- 
ducted from  the  market  value  of  the  estate.  In  the  Billings 
case  the  widow  renounced  the  provisions  made  for  her  in 
the  will  of  her  husband  and  elected  to  take  under  the  stat- 
ute. It  was  there  contended  that  the  Inheritance  Tax  act, 
which  is  the  same  act  that  governs  this  case,  did  not  apply 
to  property  that,  passed  to  the  widow  as  dower,  but  the 
court  held  that  neither  dower,  nor  any  provision  made  in 
lieu  of  it,  could  be  exempted  from  the  market  value  of  the 
estate  in  fixing  and  determining  the  inheritance  tax. 

If  we  are  correct  in  the  construction  we  have  placed  on 
the  ante-nuptial  agreement,  it  necessarily  follows,  then,  that 
the  $1,000,000  received  by  Mrs.  Field  is  not  exempt.  Illus- 
tration is  not  necessary  to  show  that  any  other  rule  would 
enable  parties  desiring  to  do  so,  to  in  a  measure  defeat  the 
object  and  purpose  of  the  statute. 

In  our  opinion  the  county  court  erred  in  deducting  the 
$1,000,000  provided  for  in  the  ante-nuptial  contract  from 
the  market  value  of  the  estate  in  fixing  and  determining 
the  tax.  The  judgment  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  the  county  court  to  proceed 
and  render  judgment  in  accordance  with  the  views  herein 

expressed.         Reversed  and  remanded,  with  directions. 
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The  People  ex  rel.  Louis  Seegers,  Appellant,  vs,  Bur- 
leigh A.  DuNLAP  et  aL  Trustees  of  Schools,  Appellees. 

Opinion  filed  December  21,  igio — Rehearing  denied  Feb.  p,  /p/L 

1.  Schools — single  petition  and  election  not  sufficient  to  estab- 
lish a  township  high  school  in  two  or  more  townships  or  districts. 
In  order  to  establish  a  township  high  school  for  two  or  more  ad- 
joining townships  or  school  districts,  under  section  87  of  School 
law,  there  must  be  a  petition  for  each  township  or  district  and 
there  must  be  an  election  in  each  township  or  district,  at  each  of 
which  there  must  be  a  majority  vote  in  favor  of  the  proposition, 
and  it  is  not  sufficient  for  the  townships  or  districts  to  unite  in  a 
single  petition  and  election. 

2.  Mandamus — writ  will  not  be  awarded  unless  there  is  a  clear 
legal  duty  to  be  performed.  While  mandamus  is  not  a  proper  rem- 
edy to  contest  an  election,  yet  it  is  also  true  that  a  peremptory 
writ  of  mandamus  will  not  be  awarded  unless  there  is  a  clear  legal 
duty  to  be  performed,  and  hence  if  it  appears,  on  the  face  of  the 
petition  for  the  writ,  that  the  duty  claimed  to  exist  is  predicated 
upon  a  void  election,  it  is  proper  for  the  court  to  sustain  a  de- 
murrer aitd  dismiss  the  petition. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Mazzini  Slusser,  Judge,  presiding. 

F.  J.  Griffen,  and  Enoch  J.  Price,  for  appellant. 

Bradley,  Harper  &  Eheim,  (Samuel  A.  Harper,  of 
counsel,)  for  appellees. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

This  is  a  proceeding  by  mandamus  for  the  purpose  of 
compelling  trustees  of  schools  in  township  39,  range  12, 
Cook  county,  Illinois,  to  call  a  special  election  for  the  pur- 
pose of  electing  a  township  high  school  board  of  education. 
A  demurrer,  both  general  and  special,  was  interposed  to 
the  petition  in  the  circuit  court  of  Cook  county,  which  was 
sustained  and  the  petition  dismissed.  The  appellant  has 
prosecuted  an  appeal  from  that  judg^ient. 
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School  districts  Nos.  92  and  93  in  township  39,  range 
12,  in  Cook  county,  are  adjoining  districts.  A  petition  was 
signed  by  the  requisite  number  of  legal  voters  of  said  dis- 
tricts for  the  purpose  of  obtaining  a  vote  upon  the  propo- 
sition to  establish  a  township  high  school  for  said  school 
districts.  The  petition  shows  that  in  pursuance  of  a  notice 
an  election  was  held  for  both  districts  at  Thiele's  Hall,  and 
that  the  voters  of  the  two  districts  interested  were  notified 
that  an  election  would  be  held  at  said  hall  for  the  purpose 
of  voting  upon  the  question  of  establishing  a  high  school 
for  said  districts.  As  a  result  of  said  election  the  trustees 
declared  the  proposition  had  carried  for  the  establishment 
of  such  high  school.  The  petition  shows  that  a  demand 
was  then  made  upon  the  trustees  to  call  an  election  for  the 
election  of  a  board  of  education  for  such  high  school  dis- 
trict and  that  said  trustees  refused  to  call  such  election. 
The  prayer  of  the  petition  is  for  a  writ  of  mandamus  to 
compel  them  to  call  such  election.  The  controlling  ques- 
tion involved  in  the  controversy  is  whether  the  vote  taken 
was  such  as  to  require  the  trustees,  to  proceed  to  call  an 
election  for  the  high  school  board  of  education. 

Section  87  of  chapter  122  of  Kurd's  Revised  Stat- 
utes of  1909  provides  as  follows:  "Two  or  more  adjoin- 
ing townships,  or  two  or  more  adjoining  school  districts, 
whether  in  the  same  or  different  townships,  may,  upon  pe- 
tition of  at  least  fifty  legal  voters  in  each  of  the  townships 
or  school  districts,  or  if  a  school  district  contains  fewer 
than  one  hundred  and  fifty  voters,  then  by  at  least  one- 
third  of  the  legal  voters  of  such  district,  and  upon  an  af- 
firmative vote  in  each  of  such  townships  or  districts,  at  an 
election  held  pursuant  to  the  provisions  of  section  85  of 
this  act,  establish  and  maintain  in  the  manner  provided  for 
township  high  schools,  a  high  school  for  the  benefit  of  the 
inhabitants  of  the  territory  described  in  such  petition." 

In  the  case  at  bar  but  one  petition  was  presented  and 
but  one  election  was  held.     The  voters  in  the  school  dis- 
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trict  other  than  the  district  in  which  Thiele's  Hall  is  lo- 
cated were  required  to  go  out  of  their  district  for  the 
purpose  of  casting  their  votes  at  said  election.  Manifestly, 
the  trustees  refused  to  proceed  further  with  the  organiza- 
tion' of  said  high  school  district  for  the  reason  that  an  elec- 
tion should  have  been  held  in  each  of  said  districts  and 
a  majority  of  the  votes  in  each  district  should  have  been 
cast  for  the  proposition.  An  examination  of  sections  85 
and  86  of  the  School  law  will  show  that  a  township  high 
school  may  be  established  in  a  single  township,  embracing 
all  of  the  territory  of  such  township,  upon  the  petition  of 
fifty  or  more  legal  voters  of  such  school  township,  and  by 
holding  an  election  in  such  township  at  which  the  voters 
will  vote  for  or  against  the  proposition  of  establishing  a 
township  high  school,  and  if  a  majority  of  the  votes  cast 
shall  be  in  favor  of  establishing  such  high  school,  then  it 
shall  be  the  duty  of  the  trustees  to  call  a  special  election 
for  the  election  of  a  board  of  education,  to  consist  of  five 
members.  But  under  section  87  a  township  high  school 
may  be  organized  by  two  or  more  adjoining  townships  or 
two  or  more  adjoining  school  districts,  and  when  the  at- 
tempt is  made  to  organize  under  section  87,  it  is  clearly 
the  intention  of  the  legislature  that  there  should  be  two  or 
more  petitions,  one  for  each  township  or  school  district, 
as  the  case  may  be,  and  that  there  should  be  an  election 
held  in  each  township  or  district,  and  that  a  majority  of 
the  votes  in  each  township  or  district  should  be  in  favor 
of  the  establishment  of  such  high  school.  In  the  case  at 
bar  the  attempt  was  made  to  organize  a  tow^nship  high 
school  under  section  87  but  the  election  was  held  under 
sections  85  and  86,  which  have  no  application  to  the  organi- 
zation of  township  high  schools  under^  section  87. 

Appellant  contends  that  the  validity  of  this  election  can 
not  be  inquired  into  in  this  proceeding.  While  it  is  true 
that  mandavitis  is  not  a  proper  remedy  for  the  purpose  of 
contesting  an  election,  still  it  is  a  well  established  rule  of 
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law  that  before  a  court  will  award  a  peremptory  mandamus 
it  must  be  made  to  appear  that  there  is  a  clear  legal  duty 
existing  which  it  is  sought  to  enforce.  In  the  case  at  bar 
it  cannot  be  said  that  it  was  the  duty  of  the  trustees  to 
call  another  election  for  the  purpose  of  electing  a  board  of 
education  simply  because  a  majority  of  the  voters  at  an 
election  illegally  held  had  declared  in  favor  of  the  establish- 
ment of  such  high  school.  In  People  v.  Forqner,  Breese, 
104,  this  court  held  that  a  mandamus  would  not  be  granted 
to  compel  a  person  to  do  an  act  where  it  is  doubtful 
whether  he  has  the  right,  by  law,  to  do  such  act  or  not. 
In  People  v.  Tozim  of  Oldtown,  88  111.  202,  this  court  held 
that  where  a  railway  charter  provided  that  when  ten  legal 
voters  of  any  city,  county  or  town  should  present  to  the 
clerk  thereof  a  written  application  requesting  an  election 
to  determine  whether  a  subscription  or  donation  should  be 
made  to  the  company,  such  clerk  should  receive  and  file 
the  application  and  call  an  election ;  that  a  written  applica- 
tion signed  by  legal  voters  was  necessary  to  the  validity 
of  any  election  held  under  such  charter,  and  that  without 
proof  that  such  application  was  delivered  to  the  clerk  and 
was  signed  by  ten  legal  voters  no  subscription  could  be 
legally  made  nor  could  the  municipality  be  compelled  to  is- 
sue its  bonds  in  pursuance  of  such  vote,  and  that  mandamus 
would  not  issue  without  proof  that  the  preliminary  require- 
ment had  been  complied  with.  This  case,  and  other  cases  in 
line  with  it,  simply  announces  the  well  established  doctrine 
that  before  a  writ  of  mandamus  will  be  awarded,  the  party 
seeking  such  mandate  must  show  a  clear  legal  right  to  the 
writ.  The  petition,  on  its  face,  in  the  case  at  bar  shows 
that  the  election  was  illegally  held  and  that  it  imposed  no 
duty  on  the  trustees  to  proceed  further  in  the  organization 
of  such  high  school  district.  The  demurrer  was  properly 
sustained. 

The  judgment  below  will  accordingly  be  affirmed. 

Judgment  affirmed. 
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The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  Lloyd  M.  Faulkner,  Plaintiff  in  Error. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb,  JO,  ipii. 

1.  APPRAI.S  AND  ERRORS — when  Supreme  Court  cannot  consider 
sufficiency  of  evidence  to  support  verdict.  The  Supreme  Court  can 
not  consider  the  question  of  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  unless  the  motion  for  new  trial,  the  ruling  of  the 
court  upon  the  motion  and  an  exception  to  such  ruling  are  incor- 
porated in  the  bill  of  exceptions,  and  it  is  not  sufficient  that  the 
clerk,  in  writing  up  the  judgment,  recites  the  denial  of  a  motion 
for  new  trial  and  an  exception  thereto. 

2.  Same — question  of  variance  cannot  be  first  raised  on  appeal. 
The  question  of  a  variance  between  the  indictment  and  the  proof 
in  a  criminal  case  cannot  be  raised  in  a  court  of  review  where  it 
was  not  raised  in  any  manner  in  the  trial  court. 

3.  Same — when  action  of  court  in  refusing  ifistructions  is  not 
open  for  consideration  by  Supreme  Court.  The  Supreme  Court  is 
required  to  consider  only  such  questions  as  are  preserved  and  pre- 
sented in  the  manner  required  by  law,  and  hence  if  the  abstract  of 
record  contains  a  list  of  instructions  without  indicating  on  whose 
behalf  any  of  them  were  asked  and  without  noting  any  exception 
to  the  giving  or  refusing  of  them,  alleged  error  in  refusing  instruc- 
tions on  behalf  of  plaintiff  in  error  is  not  open  to  review. 

4.  Same — action  on  evidence  is  reviewable  though  motion  for 
a  new  trial,  the  ruling  and  exception  are  not  in  bill  of  exceptions. 
The  action  of  the  trial  court  in  admitting  certain  evidence  in  a 
criminal  case,  over  the  defendant's  objection,  is  open  to  review  in 
the  Supreme  Court  if  exceptions  were  properly  preserved,  even 
though  the  motion  for  new  trial,  the  ruling  thereon  and  exception 
to  the  ruling  are  not  preserved  in  the  bill  of  exceptions. 

5.  Evidence — xvhen  letters  and  telegrams  are  admissible  in  con- 
fidence game  prosecution.  In  a  prosecution  for  obtaining  money 
by  means  of  a  confidence  game  carried  on  through  the  medium  of 
fictitious  letters  and  telegrams,  if  the  complaining  witnesses  tes- 
tify that  the  letters  and  telegrams  were  shown  to  them  by  the  de- 
fendant and  were  used  by  him  in  furtherance  of  his  scheme  they 
are  admissible  in  evidence. 

6.  Criminal  law — zvhcn  improper  question  by  the  court  is  not 
ground  for  reversal.  In  a  prosecution  for  a  confidence  game  car- 
ried on  by  means  of  fictitious  letters,  if  a  stenographer  who  had 
copied  some  of  the  letters  for  the  defendant  is  testifying  to  that 
fact,  it  is  improper  for  the  court  t;o  ask  whether  it  did  not  strike 
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her  as  rather  strange  that  the  same  man  was  writing  all  the  let- 
ters on  different  letter-heads  of  various  hotels;  but  the  question  is 
not  ground  for  reversal  where  th#  witness  answered  in  the  nega- 
tive and  where  three  other  witnesses  testified  that  the  defendant 
admitted  to  them  the  letters  were  not  genuine. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Richard  S.  Tuthill,  Judge,  presiding. 

John  W.  Creekmur,  and  Silas  H.  Reid,  for  plaintiff 
in  error. 

W.  H.  Stead,  Attorney  General,  John  E.  W.  Way- 
man,  State's  Attorney,  and  Joel  C.  Fitch,  (Robert  E. 
Crowe,  of  counsel,)  for  the  People. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  plaintiff  in  error  was  indicted  and  convicted,  in  the 
criminal  court  of  Cook  county,  for  the  crime  of  obtaining 
money  from  one  Stephen  G.  Skinner  by  means  of  the  confi- 
dence game.  He  did  not  offer  any  testimony  in  his  own 
behalf  on  the  trial  and  the  case  was  given  to  the  jury  upon 
the  evidence  offered  upon  behalf  of  the  People.  The  evi- 
dence of  the  People  proved  that  plaintiff  in  error,  by  means 
of  letters  which  he  had  written  himself  and  to  which  he 
had  signed  the  name  of  F.  A.  Andrews,  a  fictitious  person 
whom  he  represented  to  be  a  man  of  large  means  who  lived 
in  the  city  of  New  York,  procured  from  Charles  H.  Aid- 
rich,  of  Chicago,  who  was  interested  in  an  irrigation  project 
on  the  San  Rafael  river,  in  Idaho,  a  contract  whereby  Aid- 
rich  agreed  to  pay  to  plaintiff  in  error  one-fifth  of  all  profits 
which  Aldrich  would  receive  if  the  plaintiff  in  error  should 
within  thirty  days  secure  the  capital  to  finance  the  irrigation 
project.  By  means  of  the  same  fictitious  letters,  together 
with  the  Aldrich  contract,  plaintiff  in  error  induced  Skinner 
to  agree  to  join  with  him  in  the  organization  of  a  corpora- 
tion for  the  purpose  of  engaging  in  the  brokerage  business, 
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by  the  terms  of  which  agreement  Skinner  was  to  advance 
the  sum  of  $1500,  and  plaintiff  in  error  was  to  assign  to 
the  corporation  the  Aid  rich  *contract  and  devote  his  time  to 
the  securing  of  the  necessary  capital  to  finance  the  irriga- 
tion project,  which  he  represented  could  be  secured  from 
the  fictitious  personage,  Andrews,  and  the  profits  arising 
from  the  deal  were  to  be  equally  divided  between  plaintiff 
in  error  and  Skinner.  The  incorporation  of  the  company, 
although  attempted,  was  never  effected,  but  Skinner  depos- 
ited in  a  bank  in  Chicago  the  sum  of  $1500  to  the  credit 
of  Faulkner  &  Skinner,  to  be  used  as  expense  money  in  pro- 
curing Andrews  to  finance  the  San  Rafael  irrigation  scheme. 
This  money,  together  with  as  much  more  which  had  been 
deposited  from  time  to  time  by  Skinner  on  the  representa- 
tions of  the  plaintiff' in  error  that  the  matter  of  closing  up 
the  deal  with  Andrews  was  progressing  nicely  and  that  the 
mohey  was  needed  for  expenses,  was  all  drawn  out  of  the 
bank  by  plaintiff  in  error  and  appropriated  by  him  to  his 
own  use.  In  the  meantime,  by  clever  manipulation  of  ficti- 
tious letters  and  telegrams,  plaintiff  in  error  had  secured  an 
extension  of  his  contract  with  Aldrich,  and  upon  Aldrich 
finally  becoming  suspicious  and  starting  an  investigation  as 
to  the  genuineness  of  one  of  the  telegrams  which  plaintiff 
in  error  represented  had  been  received  from  Monterey,  New 
Mexico,  plaintiff  in  error  confessed  to  Aldrich  and  Skinner 
that  no  such  person  as  Andrews  existed  and  that  his  whole 
scheme  had  been  fraudulent.  He  has  sued  out  a  writ  of 
error  for  the  purpose  of  having  the  record  of  the  criminal 
court  reviewed,  and  contends  that  the  evidence  is  not  suffi- 
cient to  support  the  verdict ;  that  there  is  a  variance  between 
the  indictment  and  the  proof,  and  that  the  court  erred  in 
refusing  to  give  certain  of  the  instructions  offered  on  the 
part  of  the  plaintiff  in  error. 

Counsel  for  the  defendant  in  error  say  that  the  question 
whether  the  evidence  is  sufficient  to  support  the  verdict  is 
not  open  for  review  here,  for  the  reason  that  no  niotion  for 
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a  new  trial  appears  in  the  bill  of  exceptions,  and  that  there 
is  not  preserved  in  the  bill  of  exceptions  an  exception  to 
the  action  of  the  court  in  denying  the  motion  for  a  new  trial. 
We  cannot  consider  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  verdict  except  when  the  motion  for 
a  new  trial,  the  ruling  of  the  court  upon  the  motion  and 
the  exception  to  the  ruling  of  the  court  are  incorported  in 
the  bill  of  exceptions.  "In  order  to  present  to  this  court 
the  question  whether  a  verdict  is  against  the  evidence  it  is 
necessary  for  the  party  against  whom  the  verdict  passes  to 
make  a  motion  for  a  new  trial,  and  upon  the  motion  being 
overruled  to  except  to  such  ruling  and  to  preserve  that  ex- 
ception by  the  bill  of  exceptions.'*  (People  v.  Morits,  238 
111.  494;  Yarber  v.  Chicago  and  Alton  Railzvay  Co.  235  id. 
589.)  An  inspection  of  the  court  record  discloses  that  the 
clerk,  in  writing  up  the  judgment,  recited  the  denial  of  a 
motion  for  a  new  trial  and  the  exception  of  the  plaintiff  in 
error  to  such  denial.  Such  an  exception  cannot  be  made  to 
appear  in  that  manner.  It  can  only  be  preserved  by  the  l^ill 
of  exceptions.  People  v.  Morit::,  supra;  Bruen  v.  People^ 
206  111.  417;  Steffy  V.  People,  130  id.  98. 

As  to  the  question  of  variance,  we  find  from  the  record 
that  that  question  was  not  raised 'in  the  trial  court,  and 
therefore  could  not  properly  be  raised  here  for  the  first  time 
if  the  record  were  in  other  respects  sufficient.  Alford  v. 
Dannenherg,  177  111.  331 ;  Greene  v.  People,  182  id.  278. 

The  abstract  contains  a  list  of  instructions,  without  in- 
dicating on  whose  behalf  any  of  them  were  asked  and  with- 
out noting  any  exception  to  the  giving  or  refusing  of  any 
of  them.  For  this  reason  we  are  unable  to  review  the  ac- 
tion of  the  court  in  refusing  to  give  any  instruction  asked 
on  the  part  of  plaintiff  in  error.  The  questions  thus  sought 
to  be  presented  for  review  can  only  be  considered  by  us 
when  preserved  and  presented  in  the  manner  required  by 
law.  We  have,  however,  examined  this  record  and  find  that 
plaintiff  in  error  had  a  fair  trial  and  that  the  evidence  is 
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sufficient  to  sustain  the  verdict.  We  have  also  examined  all 
the  instructions  appearing  in  the  abstract  and  noted  as  re- 
fused, and  we  find  that  the  same  were  all  properly  refused, 
and  we  would  hold  that  no  error  had  been  committed  by 
the  court  in  refusing  any  of  these  instructions  if  tliat  mat- 
ter were  properly  before  us. 

Plaintiff  in  error  urges  that  the  trial  court  erred  in 
admitting  certain  evidence  over  his  objection.  When  ex- 
ceptions are  preserved  to  the  rulings  of  the  court  on  the 
admission  of  evidence,  such  rulings  are  open  for  review  al- 
though no  motion  for  a  new  trial  and  no  exception  to  the 
ruling  of  the  court  on  such  motion  are  preserved  in  the 
bill  of  exceptions.  Yarber  v.  Chicago  and  Alton  Railway 
Co.  supra. 

It  is  first  contended  that  the  court  improperly  admitted 
in  evidence  certain  letters,  envelopes  and  telegrams,  on  the 
ground  that  they  were  not  identified  or  marked  as  exhibits 
and  that  they  were  not  competent  as  e\'idence.  While  many 
of  these  papers  were  not  marked  as  exhibits,  they  all  appear 
in  the  bill  of  exceptions  as  the  documents  admitted  in  evi- 
dence, and  each  was  identified  by  various  of  the  witnesses 
by  reference  to  its  contents  and  the  date  it  bore.  As  Skin- 
ner and  Aldrich  testified  that  the  letters  and  telegrams  ad- 
mitted in  evidence  were  shown  them  by  plaintiff  in  error 
and  were  used  by  him  in  furtherance  of  his  scheme,  they 
were  properly  admitted  in  evidence. 

It  was  shown  that  plaintiff  in  error  had  employed  vari- 
ous stenographers  in  Chicago  to  copy  the  letters  purporting 
to  have  been  written  by  Andrews,  on  the  letter-heads  of  the 
leading  hotels  of  New  York,  Boston,  the  City  of  Mexico, 
and  other  cities.  These  stenographers  were  called  as  wit- 
nesses, and  during  the  examination  of  one  of  them  the  court 
asked  her,  "Did  it  strike  you  as  being  rather  strange  that  the 
same  man  was  writing  all  these  letters  on  different  letter- 
heads of  various  hotels?'*  This  question  of  the  court  was 
objected  to  by  plaintiff  in  error.  The  objection  was  over- 
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ruled,  an  exception  noted,  and  the  witness  answered  that  it 
did  not.  This  is  assigned  as  error,  and  it  is  urged  that  by 
asking  the  question  the  court  conveyed  to  the  jury  his  opin- 
ion that  the  plaintiff  in  error  was  guilty.  The  question  was 
improper  and  the  objection  to  it  should  have  been  sustained, 
but  in  view  of  all  the  testimony  this  action  of  the  court  does 
not  constitute  reversible  error.  At  most  it  only  called  for 
the  opinion  of  the  witness  as  to  the  genuineness  of  the  let- 
ters, and  it  was  proven  by  three  other  witnesses  that  plain- 
tiff in  error  admitted  the  letters  were  not  genuine. 

Plaintiff  in  error  contends  that  the  court  made  improper 
remarks  during  the  argument  of  the  case  to  the  jury,  but 
these  remarks,  if  made,  are  nowhere  preserved  in  the  record. 

Finding  no  reversible  error  in  the  matters  properly  pre- 
sented for  review,  the  judgment  of  the  criminal  court  is 

Judgment  affirmed. 


Morton  T.  Culver,  Appellee,  vs.  Charles  Waters. — 
(Jacob  Glos  et  al.  Appellants.) 

Opinion  filed  December  21,  igio — Rehearing  denied  Feb,  jo,  igii. 

1.  Statutes — uxwa/  meaning  must  ordinarily  be  given  words  of 
statute.  The  words  used  in  a  statute  will  ordinarily  be  given  their 
usual  and  popular  meaning  by  the  courts,  and  before  denying  a 
word  its  usual  meaning  courts  must  be  certain  they  are  following 
the  legislative  intent  in  so  doing. 

2.  Registration  op  titles — what  is  essential  to  entitle  owner 
to  include  several  piece^  of  land  in  one  application.  To  entitle  an 
owner  to  include  several  pieces  of  land  in  one  application,  as  au- 
thorized by  section  12  of  the  Torrens  law,  the  several  pieces  must 
form  one  compact  body  or  the  several  pieces  must  have  the  identi- 
cal chain  of  title. 

3.  Same — when  lots  are  not  contiguous  within  meaning  of  sec- 
tion 12  of  the  Torrens  law.  Lots  in  different  blocks  separated  by 
a  street,  or  lots  in  the  same  block  separated  by  lots  owned  by  other 
persons,  are  not  within  the  meaning  of  section  12  of  the  Torrens 
law,  authorizing  any  number  of  contiguous  pieces  of  land  in  the 
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same  county  and  owned  by  the  same  person  to  be  included  in  one 
application,  as  the  word  "contiguous"  means  "touching"  or  in 
"actual  contact." 

4.  Same — "same"  chain  of  title  means  "identical"  chain.  Lots 
owned  by  the  same  person  in  different  subdivisions  do  not  have 
the  "same"  chain  of  title,  within  the  meaning  of  section  12  of  the 
Torrens  law,  even  though  the  chain  of  title  is  the  same  from  the 
government  down  to  a  certain  year,  but  is  then  broken,  as  the 
word  "same,"  as  used  in  such  statute,  means  "identical," 

5.  Same — when  affidavit  for  introducing  secondary  evidence  is 
sufficient.  Section  35  of  the  Conveyances  act,  relating  to  the  in- 
troduction of  secondary  evidence  of  a  deed  if  it  shall  appear  to  the 
satisfaction  of  the  court  that  the  original  deed  is  "lost  or  not  in 
the  power  of  the  party  wishing  to  use  it,"  is  in  the  alternative,  and 
an  affidavit  under  such  section  need  not  show  that  the  deed  is  lost 
and  also  not  in  the  power  of  the  party  wishing  to  use  it. 

6.  Same — when  abstracts  of  title  are  not  entitled  to  admission 
under  section  18  of  Torrens  law.  Testimony  that  an  abstract  of 
title  was  "ordered  in  the  regular  course  of  business"  from  a  com- 
pany engaged  in  the  business  of  making  abstracts  of  title  is  not 
sufficient  to  entitle  such  abstract  to  admission  under  section  18  of 
the  Torrens  law,  authorizing  the  admission  in  evidence  of  "any 
abstract  of  title,  or  certified  copy  thereof,  made  in  the  ordinary 
course  of  business  by  makers  of  abstracts." 

7.  Same — section  18  of  Torrens  law  is  not  invalid  because  not 
adopted  by  vote  of  people.  The  fact  that  section  18  of  the  Tor- 
rens law,  which  became  a  part  of  the  law  by  amendment  after  the 
original  act  was  adopted  by  a  vote  of  the  people,  is  not  invalid  be- 
cause the  amendment  was  not  adopted  by  such  a  vote,  as  there  is 
no  requirement  of  law  to  that  effect ;  nor  is  such  section  invalid  on 
other  grounds.     (Brooke  v.  Glos,  243  111.  392,  adhered  to.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant^. 

Morton  T.  Culver,  pro  se. 

Mr.  Justice  Carter  deHvered  the  opinion  of  the  court: 

December  11,  1909,  the  appellee  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Cook  county  his  applica- 
tion asking  to  have  his  title  to  twelve  lots  in  the  village 
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of  Glencoe  registered  pursuant  to  the  act  concerning  land 
titles.  (Kurd's  Stat.  1909,  p.  530.)  Seven  of  these  lots 
are  in  block  2  and  two  are  in  block  4,  in  Hartwell's  addi- 
tion to  Glencoe.  The  two  blocks  are  just  across  the  street 
from  each  other.  The  other  three  lots  are  in  Culver  & 
Johnson's  addition  to  Glencoe,  a  subdivision  immediately 
adjoining,  on  the  east,  Hartwell's  addition,  one  of  the  said 
last  mentioned  lots  being  in  block  3  and  the  other  two  in 
block  6,  these  two  blocks  also  being  immediately  across  the 
street  from  each  other.  The  plats  introduced  in  evidence 
show  that  many  of  the  lots  are  separated  and  scattered  with 
regard  to  each  other.  Two  lots  is  the  largest  number  in 
actual  contact.  The  two  lots  most  widely  separated  are 
two  blocks  apart;  others  have  two  or  three  lots  between 
them'.  It  was  alleged  in  tlie  application  that  the  lots  are 
occupied  by  the  applicant  as  owner,  except  as  to  certain 
lots  which  are  occupied  by  tenants  under  the  applicant,  and 
that  certain  other  persons  claimed  some  interest  or  estate 
in  the  premises,  among  them  being  Jacob  Glos  and  August 
A.  Timke,  appellants  herein.  The  last  named  persons  de- 
nied the  ownership  of  applicant  and  opposed  registration. 
On  motion  of  appellant  Glos  the  matter  was  referred  to 
the  examiner  of  titles  to  investigate  and  report  whether 
said  lands  were  located  contiguous  to  each  other  or  were 
derived  through  the  same  chain  of  title,  so  as  to  entitle 
them  to  be  registered,  under  section  12  of  said  act,  in  the 
same  proceeding.  That  section  reads:  "Any  number  of 
contiguous  pieces  of  land  in  the  same  county,  and  ow^ned 
by  the  same  person,  and  in  the  same  right  or  any  number 
of  pieces  of  property  in  the  same  county  having  the  same 
chain  of  title  and  belonging  to  the  same  person  may  be  in- 
cluded in  one  application."  (Kurd's  Stat.  1909,  p.  532.) 
The  examiner  reported  that  while  the  several  lots  were  not 
contiguous,  the  chain  of  title  was  substantially  the  same. 
Exceptions  filed  by  appellants  were  overruled  and  the  re-  . 
port  approved.    The  cause  was  then  re-referred  to  the  ex- 
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aminer  of  titles  to  investigate  and  report  on  the  merits. 
After  a  hearing  he  reported  that  the  applicant  was  the 
owner  of  the  premises  and  entitled  to  have  the  same  reg- 
istered upon  reimbursing  said  Glos  for  certain  expenditures 
made  by  him  and  for  the  payment  of  subsequent  taxes,  and 
that  said  tax  titles  were  void.  The  objections  filed  to  this 
report  were  overruled  by  the  examiner  and  by  order  of  the 
circuit  court  were  allowed  to  stand  as  exceptions.  These 
exceptions  were  thereafter  overruled  by  the  court  and  a 
decree  entered  ordering  registration  of  title.  From  that 
decree  this  appeal  has  been  prayed  to  this  court. 

The  contention  is  made  on  one  side  and  denied  on  the 
other  that  the  lots  are  contiguous,  as  that  term  is  used  in 
said  section  12,  and  that  the  applicant  obtained  all  of  these 
lots  by  the  "same  chain  of  title."  The  first  and  ordinary 
meaning  of  contiguous  is,  "in  actual  contact;  touching." 
(Webster's  New  Int.  Diet.)  "Touching;  meeting  or  ad- 
joining at  the  surface  or  border."  (Century  Diet.)  These 
definitions  accord  with  the  meaning  generally  given  to  this 
word.  All  of  the  lots  here  in  question  cannot  be  said  to 
be  contiguous  under  this  definition. 

There  is  no  question  as  to  the  chain  of  title  being  the 
same  from  the  government  down  to  the  year  1863.  At  that 
time  the  chain  was  broken.  The  ordinary  meaning  of  the 
word  "same"  is  "identical;"  "identical  in  substance  or  nu- 
merically;" "of  one  nature,  degree  or  amount."  (Centur>'' 
Diet;  Webster's  New  Int.  Diet.)  The  intent  of  the  legis- 
lature is  to  be  found  in  the  ordinary  meaning  of  the  words 
of  the  statute.  When  the  sense  will  bear  it,  the  usual  and 
popular  meaning  must  be  given  to  the  words.  (Stuart  v. 
Hamilton,  66  111.  253;  Wheeler  v.  Wheeler,  134  id.  522.) 
Before  denying  the  word  its  ordinary  meaning  the  courts 
must  be  sure  that  they  are  following  the  legislative  in- 
tention. (2  Lewis'  Sutherland  on  Stat.  Const. — 2d  ed. — 
par.  437.)  It  is  conceded  that  these  lots  do  not  all  have  an 
identical  chain  of  title.     It  seems  clear  that  it  w^as  the  in- 
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tention  of  the  legislature  that  there  should  either  be  one 
compact  piece  of  property,  or  if  the  pieces  of  property  were 
separated,  that  then  all  should  have  an  identical  chain  of 
title,  in  order  to  include  the  property  in  one  application. 
To  construe  the  statute  otherwise  would  not  be  in  accord- 
ance with  the  plain  and  ordinary  meaning  of  the  words 
used.  The  trial  court  improperly  held  that  all  of  these  lots 
were  obtained  by  "the  same  chain  of  title." 

Appellants  further  argue  that  certain  affidavits  offered 
in  order  to  permit  secondary  evidence  as  to  the  title  to  be 
introduced  before  the  master  do  not  conform  to  section  35 
of  the  Conveyance  act,  which  requires  that  such  affidavits 
must  show,  to  the  satisfaction  of  the  court,  that  such  in- 
strument "is  lost  or  not  in  the  power  of  the  party  wishing 
to  use  it."  The  affidavits  objected  to  show  clearly  that  the 
documents  in  question  were  not  in  the  power  of  the  party 
wishing  to  use  them,  and  are  in  that  regard  in  conformity 
with  the  statute.  An  affidavit,  under  said  section  35,  is  not 
required  to  show  that  such  documents  are  lost  and  also  out 
of  the  power  of  the  party  wishing  to  use  them.  The  stat- 
ute reads  in  the  alternative.  The  objections  to  the  affi- 
davits are  not  within  the  reasoning  of  the  authorities  cited 
by  appellants. 

In  introducing  abstracts  of  title  to  make  his  "prima 
facie  evidence  of  title"  under  section  18  of  the  Torrens  law 
the  applicant  testified  that  such  abstracts  were  "ordered  in 
the  regular  course  of  business"  from  the  Security  Title  and 
Trust  Company,  a  corporation  engaged  in  the  making  of 
abstracts  for  hire  in  Cook  county.  This  proof  does  not 
conform  to  the  requirements  of  the  statute.  Section  18  on 
this  point  reads:  "The  examiner  may  receive  in  evidence 
any  abstract  of  title  or  certified  copy  thereof,  made  in  the 
ordinary  course  of  business  by  makers  of  abstracts."  This 
does  not  mean  abstracts  ordered  by  the  owner  of  the  prop- 
erty in  the  usual  and  regular  way  that  abstracts  are  ordered 
by  such  owner,  but  that  the  abstracts  must  be  made  by  the 

Digitized  by  VjOOQIC 


168  Culver  v.  Waters.  [?48  IIL 

abstracters  in  the  regular  course  of  their  business.  Whether 
this  is  a  wise  provision  of  the  statute  is  for  the  legislature 
and  not  for  the  courts.  To  construe  the  language  as  con- 
tended for  by  counsel  for  the  appellee  is  not  reasonable  or 
natural.  To  so  construe  it  would  do  violence  to  the  plain 
meaning  of  the  words  used.  We  are  disposed  to  hold,  also, 
that  the  proof  on  this  point  was  deficient  in  other  respects, 
under  the  reasoning  of  this  court  in  IVaugh  v.  Glos,  246 
111.  604. 

It  is  further  argued  at  length  by  counsel  for  appellants, 
with  the  citation  of  many  authorities,  that  section  18  of  the 
said  act  is  unconstitutional.  The  same  argument  was  made 
and  the  same  authorities  were  cited  by  the  same  counsel  in 
Brooke  v.  Glos,  243  111.  392.  The  identical  question  raised 
here  has  been  raised  and  passed  upon  by  this  court  in  Brooke 
v.  Glos,  supra.  Counsel  concedes  that  fact  but  insists  that 
that  decision  is  wrong,  or  if  not  wrong,  that  it  does  not  pass 
upon  one  question  as  to  the  constitutionality  of  said  section 
raised  in  the  present  brief,  namely,  that  the  act  originally 
was  adopted  by  a  vote  of  the  people,  whereas  section  18 
as  it  now  stands  is  a  part  of  the  law  by  amendment  passed 
by  the  legislature  in  1907;  that  this  amendment  was  not 
submitted  to  a  vote  of  the  people,  and  that  therefore  said 
section  18  is  void.  There  is  no  basis  for  this  contention. 
The  fact  that  the  original  act  was  adopted  by  a  vote  of 
the  people  does  not  require  that  every  amendment  made 
by  the  legislature  must  also  be  submitted  to  the  people  for 
their  approval.  We  see  no  reason  to  change  our  ruling  in 
Brooke  v.  Glos,  supra,  as  to  the  constitutionality  of  this 
section. 

This  case  will  be  reversed  and  the  cause  remanded  to 
the  circuit  court  for  further  proceedings  in  harmony  with 
the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Benjamin  A.  Arnold,  Plaintiff  in  Error. 

Opinion  filed  December  21,  jpio — Rehearing  denied  Feb,  p,  jpii. 

1.  Criminal  law — affidavits  of  grand  jurors  made  to  show  oc- 
currences before  them  are  not  considered.  Affidavits  of  grand 
jurors  cannot  be  considered  by  the  court  for  the  purpose  of  show- 
ing occurrences  before  them,  such  as  the  presence  of  more  than 
one  witness  at  the  same  time. 

2.  Same — when  presence  of  two  witnesses  in  grand  jury  room 
at  same  time  is  not  harmful.  The  proceedings  before  a  g^and  jury 
must  be  kept  secret  and  one  witness  cannot  be  present  during  the 
examination  of  another,  but  the  fact  that  two  witnesses  were  pres- 
ent at  the  same  time  is  not  a  substantial  violation  of  the  rule, 
where  there  was  practically  no  examination  of  the  witnesses  in 
each  other*s  presence  and  nothing  occurred  that  could  prejudice 
the  accused. 

3.  Same — whether  accused  may  reserve  opening  statement  is  a 
matter  of  discretion  with  court.  Whether  the  accused  shall  have 
leave  to  reserve  his  opening  statement  until  after  the  evidence  for 
the  People  has  been  heard  is  a  matter  resting  in  the  discretion  of 
the  trial  court,  and  if  no  reason  is  given  for  deferring  the  state- 
ment, and  none  is  apparent,  there  is  no  abuse  of  discretion  in  de- 
nying the  leave. 

4.  Same — it  is  the  duty  of  the  trial  court  to  compel  decorum  in 
the  court  room.  The  trial  court  has  power  to  compel  such  decorum 
in  the  court  room  during  the  trial  as  will  inspire  respect  for  the 
proceedings,  and  it  is  its  duty  to  exercise  such  power  rather  than 
merely  to  give  advice  and  suggestion. 

5.  Same — opening  statement  should  not  be  permitted  to  become 
an  argument.  The  office  of  an  opening  statement  is  to  advise  the 
jury  concerning  the  questions  of  fact  involved  so  as  to  prepare  the 
minds  of  the  jurors  for  the  evidence  to  be  heard,  and  it  is  not  in- 
tended to  be,  and  should  not  be,  permitted  to  become  an  argument, 
nor  an  argument  mixed  with  epithets  and  vituperation. 

6.  Same — what  is  improper  in  State's  attorney's  opening  state- 
ment. The  reputation  of  the  accused  cannot  be  an  issue  in  the  case 
unless  he  chooses  to  make  it  so,  and  if  it  is  not  an  issue  it  is  im- 
proper for  the  State's  attorney,  in  his  opening  statement,  to  tell  the 
jury  that  the  accused  had  a  right  to  offer  testimony  of  his  good 
character,  but  that  if  he  did  so  the  People  would  bring  witnesses 
who  knew  his  reputation  from  the  top  of  his  head  clear  down  to 
the  soles  of  his  feet,  and  would  show  what  that  reputation  was. 
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7.  Same — the  court  may  limit  number  of  witnesses  concerning 
character  of  accused.  The  trial  court  has  no  power  to  limit  the 
number  of  witnesses  to  be  heard  on  a  side  sis  to  a  controlling  fact 
or  facts  and  circumstances  bearing  thereon,  but  it  is  not  error  to 
fix  a  reasonable  limit  concerning  collateral  matters,  such  as  evi- 
dence of  the  good  character  of  one  accused  of  rape. 

8.  Same — what  does  not  tend  to  show  an  admission  of  guilt  of 
crime  of  rape.  The  fact  that  the  defendant  in  a  prosecution  for 
rape  made  no  complaint  against  the  girl's  father  (who  had  been 
arrested  for  fighting  with  the  defendant)  when  told  by  a  police 
officer  that  if  he  made  complaint  the  father  would  charge  him  with 
committing  a  rape  on  his  daughter  has  no  tendency  to  show  an 
admission  of  guilt  such  as  justifies  the  introduction  of  evidence 
concerning  the  fact  of  the  fight,  which  took  place  about  ten  months 
after  the  alleged  rape,  and  was  occasioned  because  of  the  father's 
being  informed  that  defendant  had  slandered  his  daughter  about 
another  and  independent  matter. 

9.  Same — hypothetical  question  should  nof  assume  ultimate  fact 
zuhich  jury  is  to  determine.  Where  evidence  of  a  hemorrhage  is 
offered  as  tending  to  prove  the  ultimate  fact  of  forcible  rape,  and 
the  defendant,  by  hypothetical  questions  to  expert  witnesses,  seeks 
to  show  that  the  hemorrhage  might  have  been  due  to  a  recent 
ovarian  operation,  it  is  error  to  allow  the  State's  attorney,  on  cross- 
examination,  to  add  to  the  hypothesis  of  fact  the  assumption  that 
there  had  been  a  forcible  rape,  and  require  the  witnesses  to  give 
their  opinion  as  to  whether  the  hemorrhage  was  the  more  likely  to 
have  resulted  from  the  rape  or  the  operation. 

10.  Same — when  exhibiting  blood-stained  clothing  in  rape  case 
is  error.  Exhibiting  to  the  jury,  in  a  rape  case,  the  blood-stained 
clothing  of  the  prosecuting  witness  is  error,  where  the  fact  of 
the  hemorrhage  was  proved  and  not  denied  but  the  cause  thereof 
was  claimed  by  the  defendant  to  have  resulted  from  an  ovarian 
operation  which  the  prosecuting  witness  had  undergone  shortly  be- 
fore the  alleged  rape  and  from  which  she  had  not  fully  recovered. 

11.  Instructions — when  an  instruction  as  to  considering  testi- 
many  of  accused  is  erroneous.  An  instruction  in  a  criminal  case 
telling  the  jury  that  they  "are  not  required  to  receive  blindly  the 
testimony  of  such  accused  person  as  true,  but  you  are  to  consider 
whether  it  is  true  and  made  in  good  faith,  or  false  and  made  only 
for  the  purpose  of  avoiding  a  conviction,"  is  erroneous. 

12.  Same — the  court  has  no  right  to  disparage  testimony  of  ac- 
cused. Where  one  accused  of  crime  becomes  a  witness  he  is  in 
the  same  position  as  any  other  witness,  as  any  witness  may  be 
disinterested  or  have  an  interest,  near  or  remote;  but  his  interest 
is  different  from  that  of  other  witnesses,  and  it  is  proper  for  the 
court,  in  an  instruction,  to  point  him  out  and  direct  the  jury  to 
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take  his  interest  into  account  as  affecting  his  credibility,  but  the 
court  has  no  right  to  discredit  or  disparage  his  testimony. 

13.  Same — limit  of  the  jury's  privilege  to  disregard  entire  tes- 
timony. The  privilege  of  disregarding  the  entire  testimony  of  a 
witness  is  confined  to  cases  where  the  jury  find  that  such  witness 
has  knowingly  and  willfully  testified  falsely  to  a  material  matter 
and  is  without  corroboration. 

14.  Samb — instructions  stating  presumptions  of  fact  may  be  re- 
fused. Instructions  in  a  criminal  case  which  recite  particular 
facts  and  declare  that  such  facts  raise  certain  presumptions,  which 
are  presumptions  of  fact  and  not  of  law,  are  properly  refused. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson 
county ;  the  Hon.  Richard  S.  Farrand,  Judge,  presiding. 

Robert  P.  Eckert,  and  Amos  W.  Marston,  for  plain- 
tiff in  error. 

W.  H.  Stead,  Attorney  General,  and  Louis  H.  Bur- 
RELi.,  State's  Attorney,  (Douglas  Pattison,  of  counsel,) 
for  the  People. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

At  the  March  term,  1910,  of  the  circuit  court  of  Ste- 
phenson county,  the  plaintiff  in  error,  Benjamin  A.  Arnold, 
a  physician  and  surgeon  living  in  Freeport,  in  said  county, 
and  practicing  there,  was  found  guilty  by  a  jury  of  the 
crime  of  rape  upon  Alta  Rosenstiel  on  July  8,  1908,  when 
she  was  fifteen  years  and  eleven  months  of  age,  and  his 
punishment  was  fixed  at  imprisonment  in  the  penitentiary 
for  the  term  of  four  years.  He  was  sentenced  in  accord- 
ance with  the  verdict. 

There  was  a  motion  to  quash  the  indictment  on  the 
ground  that  Alta  Rosenstiel  and  her  father  and  mother 
were  all  present  in  the  grand  jury  room  at  the  same  time. 
The  proceedings  before  a  grand  jury  must  be  kept  strictly 
secret,  and  that  could  not  be  done  if  witnesses  should  be 
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present  during  the  examination  of  each  other.  The  rule, 
therefore,  is,  that  one  witness  must  never  be  permitted  to 
be  present  at  the  examination  of  another.  (17  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 1204.)  The  court  refused  to  con- 
sider the  affidavits  of  grand  jurors  with  reference  to  the 
alleged  fact  and  did  not  thereby  commit  error.  {Gitchell 
V.  People,  146  111.  175.)  What  occurred  was  proved,  how- 
ever, by  other  witnesses,  and  there  was  no  substantial  vio- 
lation of  the  rule.  The  father  was  in  the  grand  jury  room 
at  a  time  when  some  cloths  that  had  been  used  were  iden- 
tified, for  the  alleged  reason  that  the  girl  was  timid  and 
unable  to  appear  alone  in  respect  to  a  matter  of  that  kind, 
but  there  was  practically  no  examination  of  witnesses  in  the 
presence  of  each  other.  There  could  have  been  no  preju- 
dice to  the  defendant  from  anything  that  occurred  before 
the  grand  jury,  and  the  court  did  not  err  in  refusing  to 
quash  the  indictment. 

There  is  much  complaint  concerning  the  examination  of 
persons  summoned  as  jurors,  for  the  purpose  of  ascertain- 
ing their  qualifications,  including  questions  asked  by  the 
court;  and  in  the  same  connection  objection  is  made  to 
questions  asked  by  the  court  and  remarks  made  in  the 
course  of  the  trial.  Without  going  into  unnecessary  de- 
tail, it  is  sufficient  to  say  that  the  complaints  are  tinfounded. 
The  court  did  not  take  any  more  part  in  the  trial  than  was 
proper,  but  in  our  opinion  did  not  participate  in  the  pro- 
ceedings to  the  extent  that  would  have  been  desirable  for 
the  attainment  of  justice. 

After  the  opening  statement  by  the  State's  attorney  the 
attorneys  for  tlie  defendant  asked  leave  to  reserve  their 
opening  statement  until  after  the  evidence  for  the  People 
had  been  heard,  but  the  court  refused  such  leave.  It  was 
a  matter  resting  in  the  discretion  of  the  court.  (Sands  v. 
Patter,  165  111.  397;  Sinclair  Co,  v.  Waddill,  200  id.  17.) 
No  reason  was  given  for  deferring  the  opening  statement 
for  the  defendant  and  none  is  apparent,  so  that  there  is  no 
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reason  for  saying  that  the  discretion  was  abused  or  the  de- 
fendant injured  by  the  ruling. 

So  far  as  the  material  facts  were  not  in  dispute  at  the 
trial  they  are  as  follows :  Alta  Rosenstiel  was  the  daugh- 
ter of  a  farmer,  living  with  her  parents  between  five  and 
six  miles  north-west  of  Freeport.  The  defendant  was  the 
family  physician,  and  at  different  times  in  the  spring  of 
1908  was  consulted  with  reference  to  troubles  of  the  girl, 
consisting  of  pains  and  soreness  in  her  side,  which  were 
diagnosed  as  appendicitis,  and  on  May  18,  1908,  he  per- 
formed an  operation  on  her  at  the  hospital  in  Freeport. 
The  difficulty  was  appendicitis,  and  the  right  ovary  was 
also  found  to  be  diseased  and  a  part  of  it  was  removed. 
When  the  girl  left  the  hospital  she  was  not  fit  to  go  home 
and  was  taken  to  the  home  of  the  defendant,  where  she 
was  cared  for  by  his  wife  for  a  time  and  then  returned 
to  the  farm.  Afterwards  she  visited  the  defendant  at  his 
office  with  her  parents  occasionally,  for  consultation  and 
treatment.  The  defendant  also  called  at  the  farm  while 
visiting  patients  in  the  neighborhood,  or  at  the  call  of  the 
parents,  several  times  in  the  early  part  of  July.  The  last 
call  was  on  July  8,  1908,  at  about  eight  o'clock  in  the 
morning,  when  he  happened  to  be  in  the  neighborhood. 
The  girl  was  in  bed  in  a  bed-room  on  the  ground  floor, 
and  he  examined  the  wound  and  the  condition  of  her  side 
and  prepared  new  medicine,  and  soon  afterward  washed  his 
hands  at  the  summer  kitchen  and  left.  The  mother  was 
about  the  house,  and  most  of  the  time  while  defendant  was 
there  was  in  the  summer  kitchen.  The  doors  were  all  open 
between  the  bed-room  where  the  girl  was  and  where  the 
mother  was,  and  there  were  several  carpenters  working 
close  to  the  house  in  the  yard,  framing  timbers  for  a  barn. 
The  mother  and  men  were  all  within  call  from  the  bed- 
room. The  girl  got  up  and  was  sitting  on  the  porch,  and 
about  an  hour  and  a  half  after  defendant  left  her  mother 
went  to  the  bed-room  and  found  a  blood  stain  about  the- 
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size  of  the  palm  of  her  hand  on  the  bed  and  also  stains 
upon  the  girl's  night  gown.  After  asking  the  girl  twice, 
she  stated  to  her  mother  the  alleged  act  of  the  defendant. 
There  was  a  considerable  hemorrhage,  which  lasted  for 
two  or  three  days.  The  defendant  weighed  i8o  pounds  and 
the  girl  no.  In  the  following -spring  or  summer  of  1909 
the  defendant  sent  a  statement  of  his  account  to  the  father 
of  the  girl,  and  the  mother  dictated  a  letter,  which  the 
girl  wrote,  which  was  not  dated  but  post-marked  Septem- 
ber 25,  1909,  saying:  "When  you  want  that  bill  you  hold 
against  us,  sue  it,  and  the  public  will  know  more  about 
your  damnable  character  than  they  already  know. — Mrs. 
Rosenstiel."  On  the  morning  of  October  2,  1909,  a  col- 
lector and  an  attorney  called  at  the  farm  with  the  bill,  and 
the  father  said  that  if  the  defendant  wanted  the  money  to 
go  ahead  and  sue  it,  but  that  if  he  did,  he  would  bring  a 
charge  against  him.  Upon  the  return  of  the  collector  to 
Freeport  the  defendant  sued  out  a  summons  against  the 
father,  and  upon  the  summons  being  served  the  bill  was 
paid.  On  October  4,  1909,  the  defendant  was  arrested  upon 
a  warrant  issued  upon  a  complaint  made  by  the  girl  before 
a  justice  of  the  peace,  and  this  was  nearly  fifteen  months 
after  the  offense  was  alleged  to  have  been  committed. 

The  matters  which  were  in  dispute  at  the  trial  were 
these:  The  motlier  and  the  girl  testified  that  after  the  de- 
fendant had  made  the  examination  and  gone  to  get  a  drink 
of  water  he  went  back  into  the  bed-room,  saying  that  his 
team  was  tired  and  he  would  go  in  and  talk  w^ith  the  girl 
a  few  minutes  and  let  them  rest.  The  girl  testified  that  he 
sat  down  on  the  bed  and  then  laid  down  by  her  and  then 
committed  the  offense  by  force;  that  she  tried  to  call  her 
mother  but  could  not;  that  she  was  so  frightened,  full  of 
pain  and  paralyzed  that  she  could  not  make  any  outcry,  and 
that  after  the  offense  was  committed,  her  mother,  who  was 
attending  to  the  baking,  came  to  the  door  of  the  bed-room 
and  the  defendant  led  the  mother  out  through  the  house. 
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The  mother  testified  that  she  came  to  the  door  and  was  led 
out  or  backed  out,  and  the  defendant  then  washed  his  hands 
and  left.  The  mother  knew  nothing  and  heard  nothing  of 
any  trouble  until  the  girl  told  her  in  answer  to  the  in- 
quiries, and  she  testified  that  after  learning  of  the  act  she 
called  up  the  defendant's  office  at  Freeport  by  telephone, 
but  he  was  not  there;  that  he  called  her  by  telephone  be- 
fore the  noon  hour  and  asked  her  how  the  girl  was,  and 
she  answered  that  he  ought  to  know,  and  she  wanted  to  see 
him  just  as  soon  as  possible.  The  father  and  mother  both 
testified  that  when  the  fonner  came  home,  about  ten  o'clock, 
from  the  creamery,  he  was  informed  of  the  facts,  and 
he  testified  that  on  the  afternoon  of  that  day  he  drove  to 
Freeport  to  find  the  defendant  to  kill  him  but  the  defend: 
ant  was  not  at  his  office.  They  both  testified  that  the  next 
day  they  went  to  Freeport,  leaving  home  about  one  o'clock, 
and  called  on  the  defendant  at  his  office;  that  the  father 
said,  "You  have  been  monkeying  with  that  girl  of  ours;" 
that  he  denied  it  and  said  he  had  a  notion  to  commit  suicide 
because  he  was  accused,  and  that  he  then  said  the  girl  was 
guilty  of  certain  conduct,  which  it  is  claimed  was  an  ad- 
mission, by  implication,  of  a  voluntary  act.  The  mother 
testified  that  on  the  Friday  or  Saturday  after  July  8  the 
defendant  telephoned  her  that  they  should  come  in  and  he 
would  fix  it  up,  and  the  father  testified  that  about  the  last 
of  July  he  went  to  the  defendant's  office  and  referred  to  the 
telephone  message  that  they  should  come  in  and  fix  the 
thing  up,  and  wanted  to  know  of  the  defendant  what  he 
wanted  to  fix  and  what  they  should  do,  and  the  defendant 
said  that  they  would  drop  the  matter  and  he  would  go  on 
and  be  their  doctor,  but  the  father  said  they  would  see 
about  it,  and  left.  The  defendant  denied  that  he  went  back 
into  the  house  on  July  8  after  the  examination,  but  testi- 
fied that  he  washed  his  hands  to  remove  any  odor  after  the 
examination,  and  left.  He  denied  that  he  committed  the 
offense  and  denied  every  incriminating  circumstance  testi- 
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fied  to.  The  book-keeper  in  the  office  testified  that  there 
was  no  call  by  telephone  from  the  mother,  and  the  defend- 
ant denied  that  he  called  the  mother  by  telephone  or  that 
any  visit  was  made  by  the  father  and  mother  to  his  office. 
According  to  the  testimony  for  the  prosecution,  the  father 
and  mother  left  home  about  one  o'clock  and  went  directly 
to  the  office  of  the  defendant,  but  it  was  proved  that  about 
the  time  they  would  reach  the  office,  and  for  a  good  part 
of  the  afternoon,  the  defendant  was  a  considerable  distance 
in  the  country  making  a  visit,  which  occupied  a  good  part 
of  the  afternoon.  The  defendant  testified  that  on  the  morn- 
ing of  July  8  he  agreed  to  prepare  a  medicine  which  was 
to  be  called  for,  and  did  so,  and  he  was  corroborated  by 
evidence  that  the  medicine  was  called  for  on  July  14.  As 
to  the  telephone  calls  and  matters  alleged  to  have  occurred 
at  the  defendant's  office,  his  testimony  was  supported  by 
that  of  the  employees  in  the  office,  but  as  to  the  actual  oc- 
currence the  only  evidence  was  that  of  the  girl  and  the 
defendant,  which  the  jury  were  called  upon  to  consider  in 
the  light  of  the  surrounding  circumstances.  Those  circum- 
stances were,  that  the  bed-room  was  on  the  first  floor  of 
the  house;  that  the  door  and  all  other  doors  were  open; 
that  the  mother  was  in  the  house  or  summer  kitchen ;  that 
a  number  of  workmen  were  within  less  than  one  hundred 
feet  of  the  building;  that  the  mother  and  workmen  were 
within  easy  call,  and  that  any  alarm  or  outcry  would  have 
brought  assistance  to  the  girl  and  certain  detection  and  pun- 
ishment to  the  defendant.  The  reason  given  by  the  girl 
for  not  giving  any  alarm  was  fright  and  pain,  which  ren- 
dered her  unable  to  make  any  outcry,  and  the  jury  were 
required  to  consider  the  sufficiency  of  that  reason  as  well 
as  the  fact  that  no  complaint  was  made  after  the  defendant 
had  left  the  premises  until  the  girl  was  interrogated  by  her 
mother.  The  reason  given  was  entitled  to  fair  considera- 
tion, but  did  not  affect  the  probability  of  the  defendant 
committing  the  act  under  such  conditions.     Such  an  act 
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would  be  so  different  from  the  natural  order  of  things  as 
to  occasion  surprise  in  the  mind  of  any  person  and  perhaps 
engerfder  doubts.  There  was  no  attempt  at  secrecy  usual 
in  such  cases  nor  any  precaution  whatever  such  as  would 
be  expected  of  a  person  of  ordinary  intelligence,  and  this 
would  be  so  whether  the  defendant  had  reason  to  anticipate 
resistance  or  not.  Even  if  the  defendant  expected  the  act 
would  be  voluntary  on  the  part  of  the  girl,  the  mother  was 
liable  to  come  in  at  any  moment,  and  nothing  was  done  or 
any  arrangement  made  which  would  render  it  improbable 
that  she  would  become  a  witness  to  the  act.  Another  ma- 
terial question  to  be  considered  by  the  jury  was  whether 
one  situated  as  the  defendant  was,  would,  if  he  had  been 
guilty  of  a  felony,  have  brought  upon  himself  a  prosecu- 
tion for  his  crime  for  the  mere  sake  of  collecting  a  bill  of 
$142.50  when  the  charge  would  not  otherwise  have  been 
made.  It  was  proved  that  the  defendant  had  a  large  and 
lucrative  practice  and  was  not  apparently  in  need  of  money, 
and  if  guilty  could  have  secured  immunity  from  punish- 
ment for  the  amount  of  his  bill.  In  considering  these  ques- 
tions the  defendant  was  entitled  to  a  fair  trial  upon  legiti- 
mate evidence  and  w-ith  proper  instructions. 

The  trial  was  somewhat  disorderly,  with  much  bicker- 
ing of  the  attorneys  and  but  little  exercise  of  authority  by 
the  court.  The  court  presiding  over  a  trial  has  power  to 
compel  such  decorum  in  his  court  room  as  will  inspire  re- 
spect for  the  proceedings,  and  the  exercise  of  such  power, 
rather  than  mere  advice  and  suggestion,  is  a  duty.  The  of- 
fice of  an  opening  statement  is  to  advise  the  jury  concern- 
ing the  questions  of  fact  involved,  so  as  to  prepare  their 
minds  for  the  evidence  to  be  heard,  ( i  Thompson  on  Trials, 
267;  Pietsch  V.  Piefsch,  245  111.  454;)  and  it  is  not,  and 
should  not  be,  permitted  to  become  an  argument.  In  this 
case  the  State's  attorney,  in  the  opening  statement,  indulged 
in  epithets,  vituperation  and  argument,  and  on  objection 
was  not  restrained,  as  he  should  have  been.     He  also  told 
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the  jury  that  the  defendant  had  a  right  to  offer  testimony 
of  his  good  character,  and  if  he  did  they  would  bring 
witnesses  who  knew  his  reputation  from  the  top  of  his 
head  clear  down  to  the  soles  Of  his  feet  and  would  show 
what  his  reputation  was.  The  reputation  of  the  defendant 
was  not  an  issue  in  the  case  and  could  not  be  unless  he 
chose  to  make  it  so,  and  the  challenge  and  assertion  were 
improper.  The  defendant  afterward  offered  evidence  of 
good  character,  and  it  is  objected  that  the  court  erroneously 
limited  the  number  of  witnesses  which  he  was  permitted  to 
call  to  twenty-five.  The  court  fixed  that  limit  for  each  side, 
and  while  a  court  has  no  power  to  limit  the  number  of 
witnesses  to  be  heard  as  to  a  controlling  fact,  or  facts  and 
circumstances  bearing  thereon,  it  is  not  error  to  fix  a  rea- 
sonable limit  concerning  collateral  matters,  such  as  this 
was.  (Green  v.  Phoenix  Mutual  Life  Ins.  Co,  134  111.  310.) 
After  the  defendant  had  examined  twenty-five  witnesses  to 
prove  his  good  character  his  attorneys  tendered  to  the  court 
four  hundred  more,  offering  to  give  their  names.  The 
prosecution  then  examined  twenty-five  witnesses  and  made 
a  tender  of  six  hundred  more,  whereupon  the  attorneys  for 
the  defendant  made  a  tender  of  one  thousand  additional 
witnesses.  The  question  of  reputation,  beginning  with  a 
challenge,  finally  degenerated  into  a  competition  in  offers 
of  attorneys. 

Error  was  committed  in  rulings  on  the  admission  of 
evidence.  The  State's  attorney  was  allowed  to  prove  by 
the  father  of  the  girl  that  on  May  22,  1909,  he  went  to  de- 
fendant's office  and  they  had  a  fight  because  some  one  had 
told  the  father  that  the  defendant  had  slandered  the  girl 
by  saying  she  was  loose.  This  was  more  than  ten  months 
after  the  alleged  act  and  about  another  and  independent 
matter.  The  only  excuse  offered  now  is,  that  the  whole 
story  was  admissible  for  the  purpose  of  showing  that  the 
defendant  afterward  practically  admitted  his  guilt  to  a  po- 
lice officer.    The  father  was  arrested  and  taken  to  the  po- 
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lice  station,  and  the  defendant,  upon  notice,  went  there  and 
was  asked  if  he  wanted  to  make  a  complaint.  The  officer 
testified  that  he  told  him  if  he  made  a  complaint  against 
Ihe  father  the  father  would  bring  a  charge  against  him  of 
rape  on  his  daughter,  and  that  the  defendant  said,  "Give 
him  a  scare  and  let  him  go."  The  defendant  testified  that 
the  police  officer  told  him  that  the  father  would  bring  a 
serious  charge  against  him  but  did  not  indicate  what  it  was, 
and  that  he  did  not  know  there  was  a  charge  of  rape  until 
he  was  arrested,  but  if  the  police  officer  was  correct  the 
fact  had  no  tendency  whatever  to  prove  guilt.  The  police 
officer  did  not  make  any  charge  or  assert  the  truth  of  any 
charg-e,  and  the  defendant  might  naturally  have  preferred 
not  to  make  any  charge  against  the  father  rather  than  to 
have  a  charge  brought  against  himself,  whether  of  slander- 
ing the  girl  or  some  other  charge,  and  regardless  of  guilt 
or  innocence. 

The  evidence  of  the  hemorrhage  was  offered  as  tending 
to  prove  the  ultimate  fact  of  a  forcible  rape,  and  the  de- 
fendant proved  that  there  was  another  possible  cause  of  the 
hemorrhage  as  an  irregular  flow  in  consequence  of  the  op- 
eration on  the  ovary  and  the  removal  of  a  part  of  the  same. 
This  was  done  by  the  testimony  of  experts,  in  answer  to 
hypothetical  questions  based  on  the'  fact  of  the  operation. 
The  court  permitted  the  State's  attorney,  on  cross-exam- 
ination of  these  witnesses,  to  add  to  the  hypothesis  of  fact 
the  assumption  that  there  was  a  forcible  rape  on  the  girl, 
and  require  answers  whether  in  their  opinion  the  hemor- 
rhage was  more  likely  to  have  resulted  from  the  forcible 
rape  or  the  operation.  The  only  purpose  of  the  direct  ex- 
amination was  to  show  that  the  hemorrhage  did  not  neces- 
sarily result  from  a  rape,  and  to  permit  the  State's  attorney, 
in  cross-examination,  to  assume  the  existence  of  the  ulti- 
mate fact  which  the  jury  were  to  determine,  was  a  palpable 
violation  of  the  rules  of  evidence. .  If  the  defendant  was 
guilty  of  a  forcible  rape,  as  assumed  in  the  hypothetical 
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questions  put  to  the  witnesses,  the  question  whether  the 
hemorrhage  came  from  that  cause  or  from  the  operation 
was  of  no  consequence.  The  fact  that  the  hemorrhage  oc- 
curred and  the  flowing  lasted  for  two  or  three  days  was 
proved  and  not  denied,  but  the  stained  cloths  and  clothing 
before  referred  to,  which  were  before  the  grand  jury,  were 
admitted  in  evidence  against  defendant's  objection  and  were 
displayed  to  the  jury  during  the  trial.  They  were  not  the 
instruments  of  any  crime  and  had  no  tendency  to  prove  any 
fact  except  that  the  hemorrhage  occurred,  which  was  not 
in  controversy.  The  exhibition  was  necessarily  prejudicial 
to  the  defendant  and  would  create  a  prejudice  which  it 
would  be  impossible  to  meet  and  overcome.  It  should  not 
have  been  permitted. 

Instructions  were  given  which  were  erroneous  and  pre- 
judicial to  the  defendant.  The  twelfth  instruction,  after 
telling  the  jury  that  the  credibility  of  the  defendant  was  a 
matter  for  them  and  detailing  matters  to  be  taken  into  con- 
sideration in  weighing  his  testimony,  including  his  inter- 
est in  the  result  of  the  case,  concluded  as  follows :  "Yon 
are  not  required  to  receive  blindly  the  testimony  of  such 
accused  person  as  true,  but  you  are  to  consider  whether  it 
is  true  and  made  in  good  faith,  or  false  and  made  only  for 
the  purpose  of  avoiding  a  conviction."  When  a  person  ac- 
cused of  crime  becomes  a  witness  he  is  in  the  same  position 
as  any  other  witness,  and  any  witness  may  be  either  dis- 
interested or  have  an  interest,  near  or  remote.  The  inter- 
est of  the  defendant  is  of  a  dififerent  character  from  that 
of  any  other,  and  it  is  therefore  proper  to  point  him  out  in 
an  instruction  and  to  direct  the  jury  to  take  into  account 
his  interest  as  affecting  his  credibility,  but  the  court  has  no 
more  right  to  disparage  or  discredit  his  testimony  than  that 
of  any  other  witness.  Such  an  instruction  as  this,  concern- 
ing any  other  witness  having  an  interest  in  the  result  of  a 
case,  would  not  be  regarded  as  proper,  and  the  instruction 
falls  under  the  condemnation  of  Hcllyer  v.  People,  i86  111. 

Digitized  by  VjOOQIC 


FA  'llj       The  People  v.  Arnold.         181 

550.  The  words  quoted  were  the  ground  for  a  reversal  of 
the  judgment  in  Donner  v.  State,  72  Neb.  263.  The  in- 
struction had  the  effect  to  prejudice  the  testimony  of  the 
defendant  by  telling  the  jury  they  were  not  required  to  re- 
ceive it  blindly,  with  the  intimation  that  it  might  be  merely 
fabricated  for  the  purpose  of  avoiding  a  just  conviction. 

The  seventh  instruction  was  the  same  as  the  second  in- 
struction given  in  Taylor  v.  Pelsing,  164  111.  331,  with  the 
omission  of  the  words,  "or  has  knowingly  testified  falsely." 
The  instruction  in  that  case  was  not  considered  as  harmful 
to  the  defendant  on  account  of  there  being  no  conflict  in 
the  evidence  on  the  main  features  of  the  case  and  in  view 
of  another  instruction,  but  it  is  not  an  accurate  statement 
of  the  law.  As  confined  to  a  particular  fact  an  instruction 
of  that  kind  would  be  unobjectionable,  as  was  said  con- 
cerning the  third  instruction  in  Taylor  v.  Petting,  supra. 
The  jury  would  not  be  required  or  expected  to  believe  any 
particular  thing  testified  to  by  a  witness  as  a  fact  to  be  a 
fact  which,  from  all  the  evidence  before  them,  they  believe 
is  not  a  fact.  (Goss  Printing  Press  Co,  v.  Lempke,  191 
111.  199.)  This  instruction  was  not  limited  to  a  particular 
fact  or  facts  but  applied  to  the  entire  testimony  of  a  wit- 
ness, and,  in  effect,  authorized  the  jury  to  disregard  it  if 
the  witness  appeared  to  be  mistaken  or  his  testimony  for 
any  other  reason  appeared  to  be  untrue  or  unreliable.  The 
privilege  of  disregarding  the  entire  testimony  of  a  witness 
is  confined  to  cases  where  the  jury  find  that  such  witness 
has  testified,  knowingly  and  willfully,  falsely  as  to  a  ma- 
terial matter  and  is  without  corroboration.  The  instruction 
might  not  be  cause  for  a  reversal  of  a  judgment,  but  it  is 
not  correct. 

The  court  modified  some  instructions  offered  by  the 
defendant  but  did  not  err  in  so  doing.  The  court  also  re- 
fused a  large  number  of  instructions  which  recited  par- 
ticular facts,  such  as  the  situation  of  the  parties  at  the 
time,  the  doors  being  open  and  other  persons  near  by,  and 
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declared  that  such  facts  raised  certain  presumptions.  The 
matters  stated  were  proper  for  the  jury  to  take  into  ac- 
count in  determining  the  ultimate  fact  and  for  the  court 
in  passing  upon  a  motion  for  a  new  trial,  but  they  were 
presumptions  of  fact  and  not  of  law,  and  the  court  did  not 
err  in  refusing  them. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Anastasia  Murphy,  Appellee,  vs.  Matthias  SchnelIt, 

Appellant. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb,  10,  iqii, 

1.  Practice — cause  should  not  be  referred  to  one  master  to  re- 
port on  evidence  taken  by  another.  It  is  error  to  refer  a  cause  to 
one  master  in  chancery  to  report  his  conclusions  of  law  and  fact 
upon  the  evidence  taken  before  another  master. 

2.  Evidence — a  ivritten  contract  is  the  evidence  of  its  terms. 
Evidence  of  prior  or  contemporaneous  negotiations  leading  up  to  a 
written  contract,  and  of  conversations  or  declarations  at  the  time 
the  contract  is  made,  or  afterwards,  is  not  admissible,  except  that 
where  the  contract  is  not  intended  to  be  a  complete  statement  of 
the  whole  transaction,  evidence  of  a  separate  parol  agreement  as 
to  matters  not  inconsistent  with  the  terms  or  legal  effect  of  the 
written  one,  or  about  which  the  latter  is  silent,  is  admissible. 

3.  Contracts — when  a  written  contract  is  not  ambiguous.  A 
written  contract  whereby  one  partner  in  a  land  syndicate  agrees 
to  sell  to  another  partner  "my  undivided  one-fifth  part  of  Schnell's 
first  addition  to  the  city  of  Rock  Island,"  clearly  refers  to  nothing 
but  real  estate,  and  evidence  tending  to  show  that  it  was  meant  to 
include  the  proposed  vendor's  interest  in  the  syndicate,  including 
notes,  mortgages  and  choses  in  action  derived  from  the  sale  of  lots 
before  the  date  of  the  contract,  is  not  admissible  in  a  proceeding 
to  specifically  enforce  the  contract  according  to  its  terms. 

4.  Specific  performance — when  contract  cannot  be  enforced. 
Wiiere  one  partner  in  a  land  syndicate  agrees  to  sell  his  undivided 
interest  in  the  land  to  another  provided  that  all  claims  for  money 
or  endorsements  on  account  of  the  syndicate  were  fully  satisfied 
without  loss  to  him,  the  proposed  vendee  is  not  entitled  to  demand 
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specific  performance  without  re-payment,  or  an  offer  to  re-pay,  to 
the  proposed  vendor  of  the  amount  paid  by  him  as  his  share  of 
a  partnership  note  signed  by  all  the  partners  of  the  syndicate  and 
given  for  money  used  in  purchasing  the  syndicate  land.         » 

Appeal  from  the  Circuit  Court  of  Rock  Island  county ; 
the  Hon.  F.  D.  Ramsay,  Judge,  presiding. 

Joseph  L.  Haas,  (H.  E.  Tinsman,  of  counsel,)  for 
appellant. 

Wai^ker,  Ingram  &  Sweeney,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Rock  Island  county  for  the  specific  performance  of  a  con- 
tract. In  1 891  a  tract  of  sixteen  acres  of  land  in  the  city 
of  Rock  Island  was  bought  in  the  name  of  the  appellant, 
Matthias  Schnell.  A  partnership,  including  the  appellant 
and  appellee,  known  as  the  Schnell  Syndicate,  was  formed 
for  the  purpose  of  improving  and  selling  this  land.  There 
were  six  partners,  four  having  an  interest  of  one-fifth  each 
and  two  of  one-tenth  each,  the  appellant  and  the  appellee 
each  having  one-fifth.  The  title  was  taken  in  the  appel- 
lant's name,  and  $8200,  a  part  of  the  purchase  price,  was 
paid  by  the  partners  in  proportion  to  their  respective  in- 
terests. A  promissory  note  signed  by  all  the  partners  was 
executed  for  $8000,  the  remainder  of  the  purchase  money. 
M.  J.  Murphy,  the  appellee's  husband,  was  appointed  agent 
of  the  syndicate  to  have  the  land  platted,  make  improve- 
ments and  sell  lots.  The  land  was  subdivided  and  a  plat 
of  it  made  and  recorded.  The  subdivision  was  known  as 
Schnell's  addition  to  the  city  of  Rock  Island,  and  consisted 
of  four  blocks,  divided  into  seventy-nine  lots.  Lots  were 
sold  for  cash  and  on  credit,  and  on  some  lots  houses  were 
built  and  the  houses  and  lots  sold.  On  March  25,  1893, 
nineteen  lots  had  been  sold,  and  on  that  date  the  following 
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contract,  on  which  the  decree  of  the  circuit  court  is  based, 

was  entered  into  by  the  appellant  and  the  appellee : 

"Rock  Island,  III.,  March  23,  1S93. 
"For  and  in  consideration  of  ten  dollars  in  hand,  the  receipt  of 
which  is  hereby  acknowledged,  I  agree  to  sell  to  Anastasia  Murphy 
my  undivided  one-fifth  (1/5)  part  of  Schnell's  first  addition  to  the 
city  of  Rock  Island,  county  of  Rock  Island  and  State  of  Illinois, 
for  the  sum  of  two  thousand  dollars  ($2000),  the  balance,  nine- 
teen hundred  and  ninety  dollars,  to  be  paid  on  or  before  the  first 
day  of  May,  1893.  All  monies  due  me  by  the  Schnell  syndicate 
on  said  property  to  bfe  paid  me  at  same  time  or  this  agreement  to 

^^  ^^*^-  Matthias  Schnell. 

"No  deed  to  be  given  by  said  Schnell  until  all  claims  for  monies 
or  endorsements  on  account  of  Schnell  syndicate  are  fully  satis- 
fied without  loss  to  him.  Anastasia   Murphy, 

Per  M.  J.  Murphy, 
M.  Schnell." 

At  the  date  of  this  contract  the  appellant  held  two  prom- 
issory notes  of  the  appellee, — one  for  $1000,  dated  Janu- 
ary 24,  1890,  and  one  for  $500,  dated  June  2,  1890, — each 
bearing  six  per  cent  interest  and  due  in  one  year  after  date. 
On  April  29,  1893,  the  appellee's  husband  deposited  $1000 
to  the  appellant's  credit  in  the  Rock  Island  National  Bank. 
The  testimony  is  contradictory  as  to  the  conversation  be- 
tween appellant  and  Murphy  about  this  deposit.  Mtu*phy 
testified  that  he  told  the  appellant  that  he  had  made  the 
deposit  on  the  contract  and  asked  the  appellant  whether  he 
wanted  the  balance  on  the  first,  and  that  the  appellant  told 
him  that  any  time  within  a  week  would  do ;  that  Murphy 
then  asked  the  appellant  if  there  was  anything  due  him 
from  the  syndicate,  and  the  appellant  answered  that  the 
syndicate  did  not  owe  him  anything.  The  appellant  testi- 
fied that  w^hen  Murphy  told  him  he  had  deposited  $1000  as 
part  payment  on  the  lots  he  told  Murphy  that  would  not 
do ;  that  Murphy  owed  appellant  that  money  on  the  notes, 
which  he  had  agreed  to  pay  first,  and  that  appellant  would 
have  to  give  him  credit  on  the  notes  before  he  could  give 
him  any  credit  on  the  contract.    Murphy  is  corroborated  by 
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his  brother,  who  was  present,  aiid  in  any  case  the  appellee, 
and  not  the  appellant,  had  the  right  to  determine  the  appli- 
cation of  the  payment.  Afterward,  on  December  22,  1894, 
nearly  twenty  months  later,  the  appellee  presented  to  the 
appellant  a  quit-claim  deed  conveying  to  her  the  appellant's 
interest 'in  the  lots  in  the  subdivision  and  demanded  that 
he  execute  it.  Upon  his  refusal  the  bill  in  this  case  was 
filed,  on  December  28,  1894.  The  suit  was  pending  in  the 
circuit  court  more  than  fifteen  years.  It  was  put  at  issue 
by  the  filing  of  a  replication  on  June  4,  1895,  and  was  re- 
ferred to  the  master  at  the  May  term,  1896.  Thereafter 
evidence  was  taken  in  the  cause  at  intervals  and  was  all 
reported  to  the  court  in  May,  1900.  No  step  was  taken  in 
the  cause  until  January  3,  1905,  when  the  cause  was  re- 
ferred to  another  special  master  to  report  his  conclusions 
of  law  and  fact  from  the  evidence  reported,  who  in  April, 
1906,  reported  recommending  that  the  bill  be  dismissed. 
The  reference  to  a  master  to  report  conclusions  of  law  and 
fact  upon  the  evidence  taken  before  another  master  was 
erroneous,  but  no  objection  was  made  to  it  or  to  his  re- 
port on  that  ground.  However,  some  three  years  later,  on 
J^ly  3>  I9^>  the  court  disregarded  the  master's  findings, 
found  that  the  appellee  was  entitled  to  a  specific  perform- 
ance, referred  the  cause  to  another  special  master  to  as- 
certain the  amount  due  from  the  syndicate  to  Schnell,  and 
finally,  on  May  18,  19 10,  entered  a  decree  in  favor  of  the 
appellee. 

The  parties  differ  as  to  what  was  the  subject  matter  of 
the  contract.  The  appellee  insists  that  the  appellant  by  the 
contract  sold  to  her  not  only  all  his  interest  in  Schnell's 
addition  to  the  city  of  Rock  Island,  but  also  all  his  inter- 
est in  the  property  of  the  Schnell  syndicate,  including  the 
notes,  mortgages  and  choses  in  action  derived  from  the  sale 
of  the  nineteen  lots  sold  before  the  date  of  the  contract. 
The  language  of  the  contract  is  plain  enough.  Its  mean- 
ing is  not  ambiguous.     By  it  the  appellant  agreed  to  sell 
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his  undivided  one-fifth  part  of  Schnell's  first  addition  to  the 
city  of  Rock  Island.  There  is  no  doubt  or  ambiguity  in 
that  expression.  It  can  refer  to  nothing  but  real  estate. 
Much  oral  evidence  was  introduced  for  the  purpose  of 
showing  a  different  intention  of  the  parties,  but  it  was  all 
incompetent.  Evidence  of  prior  or  contemporaneous  nego- 
tiations leading  up  to  the  consummation  of  a  contract,  or 
of  conversations  or  declarations  at  the  time  it  was  com- 
pleted, or  afterwards,  is  always  rejected,  subject  to  the 
qualification  that  a  separate  parol  agreement  as  to  any  mat- 
ters not  inconsistent  with  the  terms  or  legal  effect  of  the 
written  agreement,  and  on  which  it  is  silent,  may  be  shown 
when  it  appears  that  the  written  instrument  was  not  in- 
tended to  be  a  complete  and  final  statement  of  the  whole 
transaction  between  the  parties.  (Fuchs  &  Lang  Co.  v. 
Kittredge  &  Co,  242  111.  88.)  The  contract  was  dictated  by 
the  appellant  and  written  by  M.  J.  Murphy,  who  executed 
it  on  behalf  of  his  wife.  There  is  no  allegation  in  the  bill 
or  claim  advanced  in  argument  of  any  fraud,  misrepresen- 
tation, accident  or  mistake  occurring  in  the  negotiation  or 
execution  of  the  contract.  The  bill  does  not  ask  for  a 
reformation  of  the  contract  but  for  an  enforcement  of  it 
according  to  its  terms.  The  decree  was  based  on  the  theory 
of  appellee,  and  required  the  appellant  not  only  to  convey 
to  the  appellee  his  interest  in  Schnell's  addition,  but  also  to 
account  to  her  for  all  his  interest  in  the  Schnell  syndicate, 
including  notes  and  cash  arising  out  of  the  transactions  of 
the  syndicate  prior  to  the  contract  between  the  appellant 
and  the  appellee,  amounting  to  more  than  $3000.  This  was 
erroneous.  Moreover,  the  evidence  shows  that  the  appel- 
lee never  complied  with  the  contract  on  her  part  and  was 
never  in  a  position  to  demand  performance  of  the  appellant. 
By  the  terms  of  the  contract  the  appellant  was  not  required 
to  make  a  deed  until  all  claims  for  money  or  endorsements 
on  account  of  the  Schnell  syndicate  were  fully  satisfied 
without  loss  to  him.     At  the  time  this  contract  was  made 
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the  $8000  note  given  for  the  purchase  money  had  been  re- 
newed and  would  fall  due  in  the  following  September.  It 
was  not  paid  when  due'  but  various  payments  were  made  on 
it  out  of  the  funds  of  the  syndicate.  The  appellee,  as  one 
of  the  partners  in  the  syndicate,  had  signed  this  note,  and 
on  August  18,  1894,  she  paid  on  it  $913.56,  which  was  her 
proportionate  share,  as  a  maker,  of  the  amount  then  re- 
maining due.  The  note  was  subsequently  paid,  the  appel- 
lant paying  his  proportionate  share,  which  was  the  same  as 
appellee's.  The  appellee  has  never  re-paid  or  offered  to  re- 
pay this  amount.  This  note  was  money  on  account  of  the 
Schnell  syndicate  w'hich  the  appellant  was  bound  for,  and 
until  it  was  satisfied  without  loss  to  him  he  was  under  no 
obligation  to  make  a  deed  to  the  appellee. 

The  decree  will  be  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


The  People  ex  rel.  Almon  C.  Bancroft  et  al.  Defendants 
in  Error,  vs.  W.  H.  Lease  et  al.  Plaintiffs  in  Error. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb,  p,  ipii, 

1.  Quo  WARRANTO-— co«r*  is  not  required  to  enter  rule  to  show 
cause  why  information  should  not  be  Hied,  It  is  discretionary  with 
the  court  whether  a  rule  shall  be  entered  requiring  the  respond- 
ents to  show  cause  why  an  information  in  the  nature  of  a  quo 
warranto  shall  not  be  filed,  and  the  court  or  judge  may  act  upon 
the  petition  ex  parte,  and,  if  satisfied  there  is  probable  cause,  may 
grant  leave  to  file  the  information. 

2.  Same — discretion  of  court  in  allowing  an  information  to  be 
filed  on  the  petition  alone  cannot  be  reviewed.  If  a  petition  for 
leave  to  file  an  information  in  the  nature  of  quo  warranto  shows 
probable  ground  for  the  proceeding,  leave  should  be  granted  un- 
less good  cause  is  shown  for  refusing  it;  and  the  discretion  of 
the  court  in  granting  such  leave  without  any  evidence  other  than 
the  petition  and  without  entering  any  rule  on  respondents  to  show 
cause  why  the  information  should  not  be  filed,  cannot  be  reviewed. 
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3.  Drainage — objects  of  respective  drainage  districts  must  be 
determined  from  the  statute.  The  objects  for  which  two  drainage 
districts  whose  territory  overlaps  were  organized  cannot  be  de- 
termined from  averments  of  the  pleadings  but  must  be  determined 
from  a  consideration  of  the  statute  under  which  the  respective  dis- 
tricts were  organized, 

4.  Same — powers  of  drainage  districts  are  derived  from  statute 
and  not  from  the  order  of  the  court.  The  powers  of  a  drainage 
district  are  derived  from  the  statute  and  not  from  the  order  of  the 
court  organizing  the  district,  and  where  a  drainage  district  is  or- 
ganized under  the  Levee  act  it  has  all  the  powers  conferred  by 
such  act,  regardless  of  the  wording  of  the  petition  to  organize  the 
district  or  the  particular  work  in  immediate  contemplation,  and  re- 
gardless of  the  expectation  or  desires  of  land  owners  or  petitioners. 

5.  Same — two  districts  organised  under  same  statute  have  the 
same  purposes  and  powers.  Two  drainage  districts  organized  un- 
der the  Levee  act  have  the  same  powers  and  are  organized  for  the 
same  purposes,  in  law,  regardless  of  the  particular  work  which  has 
been  done  by  one  district  or  is  expected  to  be  done  by  the  other. 

6.  Same — levee  district  is  not  confined  to  the  work  originally 
reported  and  confirmed.  Section  59  of  the  Levee  act  authorizes  a 
levee  district  not  only  to  carry  out  the  work  originally  reported 
and  confirmed  but  to  do  additional  work  if  it  appears  to  be  neces- 
sary for  more  complete  drainage  of  particular  lands,  and  indicates 
the  intention  of  the  legislature  to  give  such  district  complete  ju- 
risdiction of  questions  of  the  drainage  of  lands  of  the  district,  tx> 
the  exclusion  of  other  authority. 

7.  Same— a  district  cannot  be  organized  out  of  territory  of  an- 
other existing  district.  A  levee  drainage  district  cannot  lawfully 
be  organized  out  of  territory  included  in  another  levee  district  al- 
ready organized  and  in  active  operation.  (People  v.  Crews,  245 
111.  318,  followed.) 

8.  Same — court  may  refuse  to  allow  information  to  attack  or- 
ganisation of  district  to  be  filed.  In  its  sound  legal  discretion  the 
court  may  refuse  to  allow  an  information  in  the  nature  of  quo 
warranto  to  be  filed,  and  may,  out  of  considerations  of  public  in- 
terest or  inconvenience,  or  because  of  the  unreasonable  delay  or 
the  acquiescence  of  the  complaining  parties,  refuse  to  allow  such 
an  information  to  be  filed  to  test  the  legality  of  tha  organization 
of  a  drainage  district  which  has  issued  and  sold  bonds,  levied  as- 
sessments, incurred  liabilities,  entered  into  contracts  and  other- 
wise exercised  the  powers  of  a  drainage  district. 

Writ  of  Error  to  the  Circuit  Court  of  Pike  county; 
the  Hon.  Harry  Higbee,  Judge,  presiding. 
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William  Mumford,  and  Edward  Doocy,  for  plain- 
tiflfs  in  error. 

George  C.  Weaver,  State's  Attorney,  (Williams  & 
Williams,  and  Anderson  &  Matthews,  of  counsel,)  for 
defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  State's  attorney  of  Pike  county  filed  in  the  circuit 
court  an  information  in  the  nature  of  a  quo  warranto, 
charging  the  plaintiflFs  in  error  with  usurping  and  execut- 
ing, without  lawful  authority,  the  office  of  commissioners 
of  the  McCraney  Creek  Drainage  and  Levee  District,  in 
said  county.  The  plaintiflFs  in  error  filed  a  plea  of  justifi- 
cation, the  People  replied,  and  the  plaintiffs  in  error  filed 
a  rejoinder,  which  was  demurred  to.  The  court  sustained 
the  demurrer,  and,  the  plaintiffs  in  error  electing  to  stand 
by  their  rejoinder,  entered  a  judgment  of  ouster  against 
them,  to  reverse  which  this  writ  of  error  is  prosecuted. 

The  plea  set  out  in  detail  the  various  proceedings  in 
the  county  court  of  Pike  county,  under  the  Levee  act,  by 
virtue  of  which  the  McCraney  Creek  Drainage  and  Levee 
District  was  organized  and  the  plaintiffs  in  error  became 
the  commissioners  of  the  district.  The  replication  to  this 
plea  alleged  that  the  Sny  Island  Levee  Drainage  District 
was  organized  in  1880  and  has  been  since  exercising  the 
functions  of  a  corporation  organized  for  agricultural  and 
sanitary  purposes  under  the  Levee  act;  that  it  comprises 
about  110,000  acres  of  land  in  Adams,  Pike  and  Calhoun 
counties;  that  after  its  organization  the  levee  which  had 
been  previously  built  was  repaired,  and  that  at  the  time 
of  such  organization  a  stream,  called  the  Sny  Carte,  tra- 
versed said  district,  which  served  as  a  drain  for  all  waters 
coming  into  said  district,  and  that  a  special  assessment  was 
thereafter  made  for  the  purpose  of  cleaning  out,  straight- 
ening, widening  and  deepening  said  Sny  Carte,  and  that 

Digitized  by  VjOOQIC 


190  The  People  v.  Lease.  [248  DL 

special  assessments  have  been  made  on  all  the  lands  in  said 
district,  from  time  to  time,  for  the  purpose  of  improving 
the  levee  and  the  Sny  Carte  and  have  been  expended  for 
such  purposes;  that  the  said  district  is  an  existing  corpo- 
ration in  successful  and  satisfactory  operation,  and  that 
the  commissioners  thereof  are  in  the  peaceful  possession  of 
all  the  territory  within  said  district  and  are  exercising  ex- 
clusive jurisdiction  over  the  same  for  drainage  and  levee 
purposes;  that  the  McCraney  Creek  Drainage  and  Levee 
District  is  organized  under  the  same  Levee  act  and  com- 
prises about  7000  acres,  about  6000  of  which  are  located 
within  the  boundaries  of  the  Sny  Island  Levee  Drainage 
District  and  were  at  the  time  of  the  pretended  organization 
of  the  said  McCraney  Creek  Drainage  and  Levee  District 
and  for  a  long  time  prior  thereto;  that  it  is  a  part  of  the 
proposed  plans  of  the  McCraney  Creek  district  to  straighten 
said  McCraney  creek  and  to  empty  its  waters  into  the  Sny 
Carte  at  a  point  different  from  its  present  outlet ;  that  the 
said  McCraney  creek  is  a  silt-bearing  stream,  and  will  bear 
silt  and  debris  into  the  Sny  Carte  and  fill  and  obstruct  it, 
and  that  there  will  be  a  conflict  of  authority  between  the 
commissioners  of  the  Sny  Island  Levee  Drainage  District 
and  those  of  the  pretended  McCraney  Creek  Drainage  and 
Levee  District  relative  to  the  right  of  such  change  and  the 
emptying  of  the  waters  of  McCraney  creek  into  the  Sny 
Carte,  and  as  to  all  matters  and  things  pertaining  to  the 
purposes  for  which  said  districts,  respectively,  were  organ- 
ized; that  the  county  court  was 'without  jurisdiction  of  the 
subject  matter,  and  without  authority  of  law  to  embrace 
within  said  pretended  McCraney  Creek  Drainage  and  Levee 
District  the  lands  thereof  which  are  located  within  the  Sny 
Island  Levee  Drainage  District  and  subject  to  its  control, 
jurisdiction  and  authority. 

The  rejoinder  averred  that  the  Sny  Island  Levee  Drain- 
age District  was  organized  for  the  sole  and  exclusive  pur- 
pose of  repairing  and  maintaining  the  levee  referred  to  in 
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said  replication  and  of  improving  and  caring  for  the  said 
stream  called  Sny  Carte  and  for  no  other  purpose  whatso- 
ever, and  has  existed  and  still  exists  with  the  powers  and 
for  the  purposes  above  named  and  no  other,  and  that  said 
district  has  not,  and  never  has  had,  any  power  or  authority 
for  drainage  purposes  except  as  above  stated  and  has  never 
exercised  or  attempted  to  exercise  any  other  or  different 
powers  whatsoever,  and  that  the  said  district  has  not  the 
power  or  right  or  the  duty  to  drain,  improve  and  care  for 
McCraney  creek;  that  the  McCraney  Creek  Drainage  and 
Levee  District  was  organized  for  the  sole  purpose  of  im- 
proving, deepening  and  otherwise  caring  for  said  McCraney 
creek,  and  that  the  powers  and  duties  of  the  two  drainage 
districts  above  named  are  entirely  separate  and  distinct, 
and  that  neither  of  said  districts  has  the  legal  power  or 
duty  to  perform  and  do  the  drainage  work  for  which  the 
other  was  organized;  that  the  McCraney  Creek  Drainage 
and  Levee  District  does  not  propose  to  empty  the  waters 
of  McCraney  creek  at  a  different  point  from  the  present 
outlet,  but  that  it  does  propose  to  empty  said  waters  into 
the  Sny  at  one  of  the  natural  outlets  at  which  said  creek 
now  enters  said  Sny,  and  that  said  outlet  shall  be  improved 
in  such  manner  as  to  protect  the  lands  from  overflow.  The 
rejoinder  admits  the  right  of  the  Sny  district  to  be  con- 
sulted and  satisfied  as  to  the  outlet  into  the  Sny  of  Mc- 
Craney creek,  and  avers  that  there  is  and  will  be  no  conflict 
of  authority  between  the  two  districts  but  that  they  can  and 
will  operate  together  to  a  common  end. 

It  is  first  insisted  that  the  court  erred  in  permitting  the 
information  to  be  filed,  but  that  question  is  not  the  subject 
of  review.  Under  our  practice  the  court  may  enter  a  rule 
against  the  defendant  to  show  cause  why  an  information 
should  not  be  filed,  but  it  is  entirely  discretionary  with  the 
court  whether  such  rule  shall  be  entered  or  not.  The  court 
or  judge  may  act  upon  the  petition  of  the  relator  ex  parte, 
and,  if  satisfied  that  there  is  probable  cause,  allow  the  in- 
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formation  to  be  filed.  {People  v.  Golden  Rule,  114  III.  34; 
People  V.  Moore,  73  id.  132;  People  v.  McFcUl,  124  id. 
642;  People  V.  Town  of  Thornton,  186  id.  162.)  Since 
the  court  might  have  permitted  the  filing  of  the  informa- 
tion without  any  evidence  other  than  the  petition,  his  discre- 
tion in  allowing  leave  to  file  it  cannot  be  reviewed.  When 
the  petition  shows  probable  ground  for  the  proceeding, 
leave  should  be  given  to  file  an  information  unless  good 
cause  is  shown  for  refusing  it.  People  v.  Anderson,  239 
111.  266. 

The  regularity  of  the  proceedings  in  the  county  court 
for  the  organization  of  the  McCraney  Creek  Drainage  and 
Levee  District  is  not  contested.  The  objection  made  to  the 
legality  of  its  organization  is,  that  a  drainage  district  can 
not  be  organized  out  of  territory  included  in  a  drainage 
district  already  organized.  We  so  held  in  People  v.  Crews, 
245  111.  318,  and  the  plaintiffs  in  error  concede  that  two 
municipalities  cannot  exercise  jurisdiction  over  the  same 
territory  for  the  same  purpose  at  the  same  time.  {West 
Chicago  Park  Comrs.  v.  City  of  Chicago,  152  III.  392; 
Bishop  V.  People,  200  id.  33.)  They  contend  that  the  Sny 
Island  Levee  Drainage  District  and  the  McCraney  Creek 
Drainage  and  Levee  District  were  not  organized  for  the 
same  purpose.  They  assert  in  their  rejoinder  that  the  Sny 
Island  Levee  Drainage  District  was  organized  for  the  sole 
and  exclusive  purpose  of  repairing  and  maintaining  the 
levee  and  improving  and  caring  for  the  Sny  Carte,  and 
with  no  other  authority  whatever,  and  with  no  power  to 
drain,  improve  or  care  for  McCraney  creek,  while  the  Mc- 
Craney Creek  Drainage  and  Levee  District  was  organized 
for  the  sole  purpose  of  improving,  deepening  and  otherwise 
caring  for  McCraney  creek,  and  that  neither  district  can  do 
the  work  of  the  other;  that  w^hile  the  Sny  Island  Levee 
Drainage  District  has  a  right  to  be  consulted  and  to  be 
satisfied  about  the  outlet  of  McCraney  creek  into  the  Sny 
Carte,  there  will  be  no  conflict  of  authority  between  die 
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two  districts  but  that  they  can  and  will  operate  together  to 
a  common  end.  It  will  be  observed  that  all  these  averments 
are  conclusions  of  the  pleader.  The  objects  of  the  respec- 
tive organizations  must  be  determined  from  a  construction 
of  the  law  under  which  they  were  organized,  and  whether 
they  can  operate  together  without  conflict  no  one  at  this 
time  can  possibly  determine. 

The  work  immediately  in  view  when  the  Sny  Island 
Levee  Drainage  District  was  organized  pertained  to  the 
.  levee  and  the  Sny  Carte,  but  it  was  organized  under  the 
Levee  act  and  had  the  powers  granted  to  all  districts  so 
organized.  It  was  the  statute,  and  not  the  judgment  of 
the  court,  which  created  the  corporations,  and  their  pow- 
ers were  derived  from  the  legislature  and  not  the  court. 
(Blake  V.  People,  109  111.  504;  Huston  v.  Clark,  112  id. 
344.)  The  power  of  the  court  was  limited  to  ascertaining 
that  the  requirements  of  the  statute  as  to  the  organization 
of  the  districts  were  complied  with.  It  could  neither  add 
to  nor  take  from  their  powers.  Regardless  of  the  particular 
wording  of  the  petition  or  the  special  character  of  the  work 
in  immediate  contemplation,  regardless  of  the  expectation 
or  desires  of  the  land  owners  or  petitioners,  the  purpose  of 
both  organizations  was  that  mentioned  in  section  2  of  the 
Levee  act  and  their  authority  was  to  exercise  the  functions 
conferred  upon  them  by  law.  Not  only  is  a  drainage  dis- 
trict under  the  Levee  act  authorized  to  carry  out  the  work 
originally  reported  and  confirmed,  but  if  additional  drains 
or  work  appear  to  be  necessary  for  more  complete  drain- 
age to  particular  tracts  of  land,  authority  is  given  for  that 
purpose  also  by  section  59  of  the  act. 

It  is  said  that  section  59,  before  the  amendment  of 
1909,  was  ineffectual  in  many  cases.  It  may  have  been 
so,  but  it  indicates  the  intention  of  the  legislature  that  the 
commissioners  of  a  drainage  district  should  have  complete 
jurisdiction  of  questions  of  drainage  of  the  lands  of  the 
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district,  and  of  every  part  of  them,  to  the  exclusion  of 
other  authority. 

This  case  is  not  distinguishable  from  People  v.  Crezvs, 
supra.  The  plaintiffs  in  error  were  required  to  show  a 
legal  right.  The  county  court  had  no  jurisdiction  of  the 
lands  within  the  Sny  Island  Levee  Drainage  District,  and 
the  record  does  not  show  a  valid  organization  excluding 
those  lands. 

It  has  been  suggested  that  there  are  many  cases  in 
which  drainage  districts  have  been  established  within  or 
partly  within  the  territory  of  other  districts  and  have  is- 
sued bonds  which  have  been  sold  to  investors,,  and  have 
levied  assessments,  incurred  liabilities  and  entered  into  con- 
tracts involving  large  amounts,  and  that  gjeat  losses  and 
great  public  inconvenience  will  be  produced  if  all  the  dis- 
tricts which  have  been  so  established,  and  all  their  bonds, 
assessments,  liabilities  and  contracts,  are  held  void,  as  must 
be  done  if  the  principles  involved  in  the  affirmance  of  this 
judgment  are  adopted.  This  suggestion  overlooks  the  rule 
that  the  remedy  by  an  information  in  the  nature  of  quo 
warranto  is  not  a  matter  of  absolute  right  but  is  a  subject 
for  the  exercise  of  a  sound  judicial  discretion,  and  that 
considerations  of  the  public  interest  or  convenience,  as  well 
as  unreasonaJjle  delay  or  acquiescence  on  the  part  of  the 
persons  complaining,  will  justify  a  refusal  to  grant  leave  to 
file  an  information  or  to  proceed  to  judgment.  (People  v. 
Hanker,  197  111.  409;  People  v.  Schncpp,  179  id.  305.) 
The  principle  would  have  full  application  in  the  cases  re- 
ferred to  but  is  without  force  in  this  case,  in  which  the 
order  for  the  organization  of  the  district  was  made  Au- 
gust 18,  1909,  the  petition  for  leave  to  file  the  information 
was  filed  January  i,  1910,  and  it  does  not  appear  that  any 
corporate  action  was  attempted  in  the  meantime. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 
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John  Karkowski,  Defendant  in  Error,  vs.  The  LaSalle 
.    County  Carbon  Coal  Company,  Plaintiff  in  Error. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb.  10,  ipii, 

1.  Mines — safety  of  drivers  is  included  in  purpose  of  statute  re- 
quiring attendants  at  principal  doorways.  While  the  principal  pur- 
pose of  section  19  of  the  Mines  and  Miners  act  is  to  provide  for 
the  ventilation  of  the  mine,  yet  the  requirement  of  clause  "/'  ^^^^ 
there  shall  be  an  attendant  at  all  "principal  doorways"  is  not  de- 
signed s6lely  for  protection  against  injuries  arising  from  improper 
ventilation,  but  also  to  secure  the  safety  of  drivers  from  dangers 
resulting  from  the  existence  of  the  doors. 

2.  Same — what  doorways  are  included  within  term  "principal 
doorways"  The  term  "principal  doorways,"  as  used  in  clause  "f" 
of  section  19  of  the  Mines  and  Miners  act,  includes  any  doorway 
which  is  essential  to  the  ventilation  of  any  portion  of  the  face  of 
the  coal  where  miners  are  at  work  and  which  is  in  frequent,  regular 
and  habitual  use  for  the  hauling  of  cars  while  coal  is  being  mined. 

3.  Same — whether  a  doorway  is  a  principal  one  is  to  be  deter- 
mined by  the  jury.  Whether  a  particular  doorway  in  a  mine  is  a 
principal  doorway  within  the  meaning  of  the  statute  is  to  be  de- 
termined by  the  jury  from  the  office  the  doorway  performs  and  not 
from  the  opinions  of  witnesses;  but  the  fact  that  such  opinions 
are  asked  for  and  given  is  not  necessarily  harmful. 

4.  Same — fact  that  mine  owner  did  not  think  a  certain  door- 
way was  a  principal  one  is  no  excuse.  Failure  of  a  mine  owner  to 
employ  an  attendant  to  open  and  close  a  certain  door  in  the  mine 
which  is  necessary  for  the  ventilation  of  a  portion  of  the  face  of 
the  coal  where  miners  are  at  work  is  a  willful  violation  of  the  pro- 
vision of  the  statute  in  that  regard,  even  though  the  owner  be- 
lieved, in  good  faith,  that  such  doorway  was  not  a  principal  one 
within  the  meaning  of  the  statute. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Edgar  Eldredge, 
Judge,  presiding. 

McI>ouGALL,  Chapman  &  Bayne,  and  Walter  A. 
Panneck,  for  plaintiff  in  error. 

Duncan,  Doyle  &  O'Conor,  for  defendant  in  error. 
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Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  defendant  in  error  recovered  a  judgment  against 
the  plaintiff  in  error,  which  was  affirmed  by  the  Appellate 
Court  for  the  Second  District,  and  the  record  has  been 
brought  here  by  writ  of  certiorari  for  review. 

The  cause  of  action  was  for  personal  injuries  received 
in  the  coal  mine  of  the  plaintiff  in  error,  and  was  based 
upon  its  alleged  willful  failure  to  have  an  attendant  at  a 
certain  principal  doorway  in  the  mine  for  the  purpose  of 
opening  and  closing  the  door,  whereby  the  defendant  in 
error,  while  passing  along  the  entry  in  the  discharge  of 
his  duties,  was  injured.  The  defendant  in  error,  a  driver 
in  the  mine,  was  driving  a  trip  of  loaded  cars  through  the 
entry.  He  went  down  an  incline  toward  the  door,  which 
the  mule  was  expected  to  open  by  bumping  with  its  head. 
The  door,  however,  failed  to  open  and  the  loaded  cars 
came  dow^n  against  the  mule,  which  turned  sideways  in  the 
entry,  catching  and  crushing  the  defendant  in  error.  The 
mule  struggled  and  finally  kicked  the  door  open.  The  de- 
fendant fell  and  was  caught  under  the  wheels  and  received 
serious  injuries.  The  principal  controversy  at  the  trial 
arose  over  the  question  whether  the  doorway  was  a  prin- 
cipal doorway,  at  which  a  trapper  w-as  required. 

It  is  insisted  that  the  court  erred  in  not  directing  a 
verdict  for  the  defendant,  in  the  admission  of  evidence  and 
in  giving  and  refusing  instructions. 

Some  description  of  the  mine  is  necessary  to  an  under- 
standing of  the  case.  Extending  east  and  west  from  the 
bottom  of  the  hoisting  shaft  are  two  main  entries,  known 
as  the  main  east  and  main  west.  About  600  feet  east  of 
the  hoisting  shaft  an  entry  known  as  the  main  south  is 
turned  off  of  the  main  east  entry,  and  just  east  of  this 
point  in  the  main  east  entry  are  double  doors,  whose  office 
is  to  deflect  the  current  of  air  into  the  main  south  entry. 
The  current  is  then  carried  along  the  main  south  entry  to 
the  face  of  the  coal,  being  prevented  from  going  up  the 
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side  entries  off  the  main  south  by  various  doors  and  sheets. 
When  the  air  reaches  the  face  of  the  coal  it  separates,  part 
going  to  the  east  and  part  to  the  west,  and  after  passing 
around  the  face  returns  to  the  shaft  through  the  return  air- 
ways. The  main  north  entry  is  turned  off  the  main  west 
about  ii8  feet  west  of  the  hoisting  shaft,  and.  just  beyond 
it  are  doors  which  deflect  the  air  into  the  main  north  en- 
try. About  760  feet  north  of  the  main  west  entry  the  third 
west  is  turned  off  the  main  north  entry,  and  about  2785 
feet  from  the  main  north  the  seventh  north  is  turned  off 
the  third  west,  and  in  this  seventh  north  entry,  162  feet 
from  the  third  west,  is  the  door  at  which  the  defendant  in 
error  was  injured.  The  effect  of  this  door  was  to  deflect 
the  current  of  air  in  the  third  west  entry  and  to  send  it 
around  the  face  of  the  coal,  where  miners  were  at  work, 
for  several  hundred  feet  before  it  reached  the  return  air- 
way. The  mine  is  ventilated  by  means  of  a  fan  on  the 
surface,  which  draws  the  air  up  in  the  air  shaft,  with  which 
the  return  airways  in  the  mine  are  connected.  This  causes 
air  to  pass  down  the  hoisting  shaft  to  take  the  place  of 
that  drawn  out.  The  amount  of  air  which  passes  down 
the  hoisting  shaft  is  about  50,000  cubic  feet  a  minute.  The 
current  divides  at  the  bottom,  going  to  the  east  and  the 
west,  and  by  means  of  the  doors  is  directed  to  the  different 
parts  of  the  mine.  The  amount  of  air  passing  up  the  third 
west  entry  is  about  3500  cubic  feet  a  minute. 

Clause  "f  of  section  19  of  the  Mining  act  provides  that 
at  all  principal  doorways  through  which  cars  are  hauled 
an  attendant  shall  be  employed  for  the  purpose  of  opening 
and  closing  said  doors  when  trips  of  cars  are  passing  to 
and  from  the  workings,  and  section  33  gives  a  right  of 
action  for  any  injury  occasioned  by  a  willful  failure  to 
comply  with  any  of  the  provisions  of  the  act.  We  have 
held  that  while  the  principal  purpose  of  section  19  is  to 
provide  for  the  ventilation  of  the  mine,  the  requirement  of 
an  attendant  at  all  principal  doorways  is  not  designed  solely 
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for  protection  against  injuries  arising  from  improper  ven- 
tilation, but  also  to  secure  the  safety  of  drivers  from  dan- 
gers resulting  from  the  existence  of  the  doors.  {Himrod 
Coal  Co,  V.  Stevens,  203  111.  115;  Madison  Coal  Co,  v. 
Hayes,  215  id.  625.)  We  also  held  that  it  was  a  question 
of  fact  whether  a  particular  doorway  was  a  principal  door- 
way. The  plaintiff  in  error  contends  that  the  principal 
doorways  are  only  those  which  control  the  main  current  of 
air  before  it  has  been  subdivided.  Under  this  construction 
only  the  doorways  east  and  w^est  of  the  hoisting  shaft  which 
direct  the  current  to  the  north  and  south  main  entries  would 
be  regarded  as  principal  doorways.  That  the  meaning  of 
the  term  is  not  thus  restricted  is  manifest  from  the  cases 
cited.  In  the  Stevens  case  the  doorway  was  in  a  cross-cut 
between  the  third  and  fourth  parallel  entries  turned  off  the 
main  entry  and  separated  by  a  wall  of  coal  about  twenty 
feet  thick,  and  its  purpose  was  to  force  the  air  further  up 
the  third  entry  lo  another  cross-cut  provided  to  take  it  into 
the  upper  part  of  the  fourth  entry.  It  did  not  control  the 
main  current  and  served  only  a  small  portion  of  the  mine. 
The  same  may  be  said  of  the  doorway  in  the  Hayes  case. 
Without  attempting  a  definition  of  the  term  "principal 
doorways,"  it  may  be  said  that  any  doorway  is  a  principal 
doorway,  within  the  meaning  of  the  act,  which  is  essential 
to  the  ventilation  of  any  portion  of  the  face  of  the  coal 
where  miners  are  at  work  and  which  is  in  frequent,  regular 
and  habitual  use  for  the  hauling  of  cars  while  coal  is  be- 
ing mined. 

Opinions  ^of  many  witnesses  on  both  sides  were  per- 
mitted to  be  given  to  the  jury  as  to  whether  this  was  a 
principal  doorway.  On  cross-examination  of  the  witnesses 
for  the  plaintiff  in  error  the  defendant  in  error  was  per- 
mitted to  ask  them  if  this  was  not  the  principal  doorway 
for  that  part  of  the  mine,  and  what  doorway  first  glided 
the  air  current  on  the  side  of  the  mine  where  the  defendant 
in  error  was  injured.     It  is  insisted  that  there  was  error 
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in  this.  Whether  or  not  the  doorway  was  a  principal  door- 
way was  a  question  of  fact,  to  be  determined  by  the  jury 
from  the  office  it  performed  and  not  from  the  opinions  of 
witnesses.  It  was  proper  to  show  the  quantity  of  the  air 
current  and  the  various  doors  by  which  it  was  guided,  in- 
cluding the  door  in  question.  It  was  not  proper  to  ask  a 
witness  whether  this  was  a  principal  doorway,  for  that 
was  a  fact  to  be  determined  by  the  jury  from  the  evidence, 
under  the  instructions  of  the  court. 

It  is  insisted  that  there  was  no  willful  violation  of  the 
statute  because  the  plaintiff  in  error  in  good  faith  believed 
the  doorway  was  not  a  principal  doorway.  The  plaintiflE 
in  error  was,  however,  acquainted  with  all  the  facts.  It 
was  charged  with  knowledge  that  the  door  was  necessary 
for  the  ventilation  of  a  portion  of  the  face  of  the  coal 
where  miners  were  at  work.  It  cannot  be  heard  to  say 
that  it  was  mistaken  as  to  the  law,  and  its  failure  to  pro; 
vide  a  trapper  under  such  circumstances  must  be  regarded 
as  willful. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  fol- 
lowing instruction  to  the  jury: 

"At  the  time  in  question  there  was  in  force  in  this  State 
a  provision  of  law  in  reference  to  coal  mines  in  words  as 
follows:  *At  all  principal  doorways  through  which  cars 
are  hauled  an  attendant  shall  be  employed  for  the  purpose 
of  opening  and  closing  said  doors  when  trips  of  cars  are 
passing  to  and  from  the  workings,'  and  although  you  may 
believe,  from  the  evidence,  that  before  and  at  the  time  of 
the  occurrence  in  question  the  plaintiff  was  negligent  in 
not  refusing  to  drive  his  trip  through  the  doorway  in  ques- 
tion, or  in  not  quitting  the  employment  so  as  to  avoid  hav- 
ing to  pass  through  the  doorway  in  question,  or  that  at 
the  time  of  the  occurrence  in  question  he  was  not  exercis- 
ing ordinary  care  for  his  safety,  nevertheless,  if  you  be- 
lieve, from  the  evidence,  that  he  was  injured  at  the  time 
and  place  in  question  as  alleged  in  the  declaration   and 
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thereby  sustained  damages  as  stated  in  the  declaration,  and 
that  said  injury  and  damage  were  occasioned  by  the  will- 
ful failure  on  the  part  of  the  defendant  to  comply  with  the 
foregoing  provision  of  law  above  set  forth  in  this  instruc- 
tion, then  you  should  find  the  defendant  guilty  and  assess 
the  plaintiff's  damages  in  the  matter  stated  in  these  in- 
structions." 

"The  willful  failure  on  the  part  of  the  defendant  to 
comply  with  the  foregoing  provision  of  law  above  set 
forth  in  this  instruction*'  refers  to  a  failure  to  furnish  an 
attendant  at  "all  principal  doorways,"  and  the  other  in- 
stnictions  make  the  meaning  clear,  so  that  the  jury  could 
not  have  been  misled.  They  were  told  that  they  should 
regard  the  instructions  as  a  connected  series  and  apply 
them  to  the  facts  as  a  whole  and  not  separate  in  their 
minds  any  instruction  from  the  others.  They  were  then 
told,  in  three  separate  instructions  asked  by  the  plaintiff 
in  error,  that  if  the  doorway  in  question  was  not  a  prin- 
cipal doonvay  the  law  would  not  require  an  attendant  at 
such  door  and  the  jury  should  find  defendant  not  guilty; 
that  the  defendant  was  not  required  to  keep  a  trapper  at 
the  doorway  at  or  near  which  the  plaintiff  was  injured 
unless  the  jury  believe,  from  the  greater  weight  of  the  evi- 
dence, that  the  doorway  in  question  was  a  principal  door- 
way, and  that  before  they  could  find  a  verdict  for  the 
plaintiff  they  must  believe,  from  a  preponderance  of  the 
evidence,  that  the  doorway  at  or  near  which  he  was  in- 
jured was  a  principal  doorway.  With  these  instructions 
the  jury  could  not  fail  to  understand  that  the  vital  question 
in  the  case  was  whether  or  not  the  doorway  in  question 
was  a  principal  doorway  and  that  that  question  was  sub- 
mitted to  them  for  determination. 

Instruction  32  was  properly  refused  because  it  referred 
to  the  burden  of  proof  as  to  negligence  when  the  cause  of 
action  was  not  founded  on  negligence,  as  the  jury  were 
told  in  the  first  instruction  given  them  at  the  request  of 
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the  plaintiff  in  error.  Instruction  33  stated  that  the  word 
"principal"  means  a  thing  of  first  or  prime  importance. 
This  information  would  have  been  of  no  value  to  the  jury 
in  determining  the  issue.  Instruction  34  was  based  on  the 
theory  that  principal  doorways  are  concerned  only  with 
the  main  current  of  air,  and  instruction  36  on  the  theory 
of  the  good  faith  of  plaintiff  in  error.  Both  were  prop- 
erly refused. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Stanton  Pai^mer,  Appellant,  vs.  The  City  of  Chicago, 

Appellee. 

Opinion  filed  December  21,  iqio — Rehearing  denied  Feb,  10,  ipii. 

1.  Highways — travel  permissive  in  its  origin  is  presumed  to 
have  continued  so.  Travel  over  a  vacant  tract  of  land  which  in 
its  beginning  is  entirely  permissive  and  is  for  the  purpose  of  avoid- 
ing pa3rment  of  toll  is  presumed  to  continue  permissive  until  some 
act  done  or  suffered  by  the  owner  warrants  a  different  inference. 

2.  Same — when  travel  is  not  under  claim  of  right.  The  mere 
fact  that  travel  over  vacant  land  for  the  purpose  of  avoiding  a  toll 
gate  was  confined  to  a  narrow  strip  between  a  railroad  track  and  a 
drainage  ditch  which  naturally  separated  such  strip  from  the  re- 
mainder of  the  land,  does  not  establish  the  character  of  such  travel 
as  being  under  claim  of  right 

3.  Same — clear  proof  of  owner's  intention  is  necessary  in  order 
to  establish  common  law  dedication.  A  common  law  dedication  of 
a  highway  can  i)e  established  only  by  clear  and  unequivocal  proof 
of  an  intention  of  the  owner  to  dedicate  land  for  that  purpose,  and 
yihWe  such  intention  may  be  shown  by  declarations  or  acts  which 
plainly  and  unequivocally  manifest  it,  yet  the  mere  non-assertion 
of  a  right,  unaccompanied  by  other  circumstances  establishing  the 
intention,  is  not  sufHcient. 

4.  Same — a  dedication  results  from  an  active  state  of  mind — 
effect  of  acceptance.  A  dedication  results  from  an  active  and  not 
a  passive  state  of  mind,  and  if  there  is  clear  proof  of  an  unequivo- 
cal act  of  dedication  the  dedication  takes  effect  immediately  upon 
acceptance  by  the  public  and  no  definite  period  of  use  is  required. 
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5.  Same — what  is  necessary  to  establish  highway  by  prescrip- 
tion. To  establish  a  highway  by  prescription  the  user  must  be 
open  and  notorious,  exclusive,  continuous  and  uninterrupted  for 
fifteen  years,  and  must  be  under  a  claim  of  right,  with  the  knowl- 
edge of  the  owner  but  without  his  consent. 

6.  Same — a  permissive  use  does  not  ripen  into  a  prescriptive 
right.  Mere  travel  by  the  public  is  not  sufficient  to  establish  a 
prescriptive  right,  as  the  user  must  be  under  a  claim  of  right  by 
the  public  and  not  by  the  mere  acquiescence  of  the  owner. 

7.  Same — what  does  not  show  notice  that  the  traveled  strip  is 
claimed  to  be  a  highway.  The  cutting  of  underbrush  and  occa- 
sional cleaning  out  of  a  ditch,  and  the  scraping  of  dirt  from  the 
ditch  onto  a  traveled  track  which  was  followed  in  dry  weather  by 
farmers  and  other  persons,  in  crossing  vacant  land,  to  avoid  a  cer- 
tain toll  gate,  do  not  show  notice  to  the  owner  of  the  land  that 
the  travel  along  such  track  is  under  claim  of  right. 

8.  Same — what  indicates  that  town  authorities  did  not  regard 
strip  of  land  as  a  highway.  The  fact  that  town  authorities  declined 
to  lay  a  water  pipe  in  a  strip  of  vacant  land  until  permission  was 
obtained  from  the  owner,  and  that  when  improving  a  street  at  the 
head  of  such  strip  they  ran  the  curb  across  it,  shutting  off  the 
strip  from  the  street,  indicates  that  they  did  not  regard  the  strip 
as  a  street  and  did  not  intend  to  assume  control  of  it. 

9.  Same — prescriptive  right  must  fail  if  user  is  not  continuous 
and  uninterrupted  for  fifteen  years.  If  the  travel  over  a  strip  of 
vacant  land  is  not  continuous  and  uninterrupted  for  a  period  of 
fifteen  years  the  prescriptive  right  must  fail,  even  though  other 
elements  of  such  right  are  established. 

10.  Evidence — what  evidence  does  not  contradict  record  of  a 
special  assessment  proceeding.  Evidence  that  before  any  action 
was  taken  to  lay  a  water  supply-pipe  in  a  strip  of  land  a  written 
permit  was  obtained  from  the  land  owner,  and  that  the  pipe  was 
paid  for  by  other  persons  because  the  owner  would  not  pay  for  it, 
does  not  contradict  the  record  of  a  special  assessment  proceeding 
showing  the  1  passage  of  an  ordinance  for  the  pip^,  the  levy  of  a 
special  assessment  against  the  land,  the  return  of  such  assessment 
delinquent,  and  an  entry  by  the  collector  showing  payment  by  some 
one  in  the  name  of  the  owner,  as  his  agent. 

11.  Same — collector's  entry  showing  payment  of  assessment  by 
a  person  as  agent  does  not  prove  the  agency.  An  entry  by  the  col- 
lector showing  payment  of  a  delinquent  special  assessment  by  a 
named  person  as  agent  of  the  owner  of  the  land  is  of  no  validity 
to  prove  the  agency,  and  is  not  inconsistent  with  evidence  that 
the  assessment  was  paid  in  the  name  of  the  land  owner  in  behalf 
of  other  persons. 
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12.  Dedication — when  action  of  trustees  in  building  sidewalk 
is  without  force.  Where  beneficiaries  permit  the  trustees  to  man- 
age the  land  for  a  period  of  years,  as  directed  by  the  will,  although 
the  trust  was  a  mere  naked  one  and  the  legal  title  vested  in  the 
beneficiaries  at  the  testator's  death,  it  will  be  presumed  (if  any 
presumption  is  to  be  indulged)  that  a  sidewalk  built  upon  the  land 
during  that  period  was  built  by  the  trustees;  but  such  action,  with- 
out the  consent  of  the  land  owners,  is  of  no  force  as  establishing 
a  dedication  for  a  street  or  as  affecting  the  title  to  the  land. 

13.  The  court  reviews  the  evidence  in  this  case,  and  holds  that 
the  existence  of  the  alleged  street  has  not  been  established  by  the 
clear  and  unequivocal  proof  required  by  law. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

Herbert  H.  Reed,  and  Tolman,  Redfield  &  Sexton, 
(Edgar  Bronson  Tolman,  of  counsel,)  for  appellant. 

Edward  J.  Brundage,  Corporation  Counsel,  and  Clar- 
ence N.  Boord,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  question  presented  by  this  record  is  the  existence 
of  a  highway  over  certain  land  and  it  is  largely  a  question 
of  fact.  The  appellant  filed  a  bill  for  an  injunction  re- 
straining the  appellee  from  interfering  with  his  possession 
and  control  of  the  strip  of  land  in  question,  and  the  appellee 
answered  claiming  the  same  as  a  public  street.  A  replica- 
tion was  filed,  the  cause  was  referred  to  a  master  to  report 
his  conclusions  of  law  and  fact,  and  evidence  was  heard  by 
the  master  and  reported,  together  with  his  findings.  The 
appellant's  objections  having  been  overruled  by  the  mas- 
ter, were  renewed  as  exceptions  before  the  chancellor,  and 
on  the  motion  of  the  appellee  to  confirm  the  master's  report 
they  were  overruled,  the  master's  report  was  confirmed  and 
the  bill  was  dismissed  for  want  of  equity. 

The  alleged  street  was  never  established  by  virtue  of 
any  legal  proceeding  or  formal  dedication.     If  it  ever  be- 
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came  a  street  it  was  through  an  implied  dedication  or  by 
prescription.     The  following  plat  shows  the  situation: 


The  tract  bounded  on  the  north  by  Clay  avenue,  (now 
Argyle  street,)  on  the  west  by  North  Robey  street,  on  the 
south  by  Lawrence  avenue  and  on  the  east  by  the  Chicago 
and  Northwestern  railroad  is  the  south-west  quarter  of  the 
south-east  quarter  of  section  7.  The  railroad  right  of  way 
occupies  a  strip  four  rods  wide  off  the  east  side  of  the  tract. 
Adjoining  the  right  of  way  on  the  west  is  the  strip  eighty 
feet  wide  which  the  city  claims  as  a  street,  extending  from 
Lawrence  avenue  to  Argyle  street  and  indicated  on  the  plat 
by  a  dotted  line.  The  appellant  became  the  owner  of  this 
forty-acre  tract,  subject  to  the  right  of  way  of  the  railroad 
company,  in  September,  1906,  by  virtue  of  a  warranty  deed 
from  Malvina  B.  Armour.  It  was  originally  open  prairie, 
and,  together  with  the  land  north  and  west  of  it,  was  low 
and  was  partly  under  water  in  the  spring.     There  was  a 
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pond  in  the  north-east  corner.  It  remained  unbroken  and 
unoccupied  until  1885,  when  Jonathan  Ogden,  the  owner, 
leased  it  to  Charles  Hoffmeyer,  whose  tenancy  continued 
until  1905.  Prior  to  1870  the  neighboring  country  was 
very  sparsely  settled,  the  land,  when  occupied,  being  used 
for  farms  and  gardens.  Lawrence  avenue  was  not  used 
and  no  road  was  there.  The  principal  roads  leading  into 
Chicago  from  this  neighborhood  were  the  Green  Bay  road 
(now  Clark  street)  and  Lincoln  avenue.  Bowmanville, 
which  was  north  and  west  of  the  tract  in  question,  was 
connected  with  the  Green  Bay  road  by  the  Bowmanville 
road  (now  Winnemac  avenue.)  All  these  wevt  toll  roads, 
and  there  was  a  toll  gate  at  the  junction  of  the  Bowman- 
ville and  Green  Bay  roads.  For  the  purpose  of  avoiding 
the  payment  of  toll  by  passing  around  this  gate,  persons 
going  to  and  from  Chicago  traveled  north  and  south  over 
the  tract  in  question,  so  that  in  1871  there  was  a  roadway 
there  similar  to  an  ordinary  country  road.  West  of  this 
road  a  ditch  ran  south  across  the  tract  from  near  its  north- 
ern boundary.  This  ditch  was  constructed  many  years  be- 
fore there  was  any  travel  over  the  strip  of  land  in  question, 
and  its  purpose  was  the  general  drainage  of  the  lands  and 
not  the  road.  There  was  also  a  ditch  on  the  east  side  of 
the  road,  but  it  does  not  appear  when,  why  or  by  whom 
it  was  constructed.  Outside  the  track  the  strip  was  covered 
with  grass,  willows,  cottonw^ood  trees  and  undergrowth, 
and  its  surface  remained  in  practically  the  same  condition 
until  1905,  and  was  used  by  people  passing  north  and  south, 
though  miich  less  in  later  years  since  the  improvement  of 
the  adjacent  streets.  About  1873  some  one  interested  in  the 
new  subdivision  of  Summerdale,  lying  immediately  north 
of  this  tract,  built  a  two-plank  sidewalk  along  the  west  side 
of  West  Ravenswood  Park,  in  that  subdivision,  extending 
south  along  the  west  side  of  the  strip  in  question  here,  to 
a  point  opposite  where  Tuttle  street  appears  on  the  plat, 
then  turning  east  across  the  railroad  through  a  break  in 
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the  fence  to  the  east  side  of  East  Ravenswood  Park,  and 
thence  south. 

Jonathan  Ogden  was  the  owner  of  this  tract  from  1857 
to  his  death,  in  1888.  He  lived  in  Cincinnati,  Ohio,  and 
visited  Chicago  twice  a  year  during  the  last  ten  years  of 
his  life.  There  is  no  evidence  that  he  ever  objected  to  or 
acquiesced  in  the  travel  over  this  land  or  that  he  ever  knew 
of  any  such  travel  or  ever  saw  the  land.  Apparently  no 
attention  was  given  the  land,  except  to  pay  the  taxes,  until 
the  lease  to  Hoffmeyer,  in  1885.  After  that,  Charles  F. 
Babcock  acted  as  agent  for  the  collection  of  the  rent  until 
Jonathan  Ogden's  death,  and  afterward  for  the  subsequent 
owners  until  his  own  death.  On  Jonathan  Ogden's  death 
the  title  vested  in  his  three  children,  of  whom  Malvina  B. 
Ogden  was  one,  and  on  the  death  of  her  two  brothers  she 
became  the  sole  owner.  The  collection  of  the  rent,  the 
payment  of  taxes  and  special  assessments  and  the  manage- 
ment of  the  property  after  Jonathan  Ogden's  death  were 
attended  to  through  the  office  of  Armour  &  Co.  until  the 
conveyance  to  the  appellant. 

The  travel  over  this  tract,  originating  in  the  desire  to 
avoid  the  toll  gates  and  the  payment  of  toll,  was  in  its  begin- 
ning entirely  permissive.  The  whole  tract  lay  vacant  and 
unoccupied.  The  owner  had  no  occasion  to  occupy  it  ex- 
clusively and  there  was  nothing  to  induce  him  to  enclose  it. 
The  natural  effect  of  the  drainage  ditch  separating  the  strip 
between  it  and  the  railroad  from  the  rest  of  the  land  was 
to  induce  the  travel  to  go  over  this  strip  but  did  not  change 
the  character  of  the  travel.  Such  travel,  because  limited  by 
circumstances  to  this  narrow  strip,  was  not,  therefore,  tin- 
der a  claim  of  right,  but  being  permissive  in  its  origin  must 
be  presumed  to  have  continued  so,  and  not  to  have  been  ad- 
verse until  some  act  done  or  suffered  by  the  owner  war- 
ranted a  different  inference. 

On  October  26,  1875,  an  ordinance  was  passed  for  the 
laying  of  a  six-inch  water  supply  pipe  in  West  Railroad 
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Park  from  Summerdale  avenue  to  Washington  avenue,  to 
be  paid  for  by  special  assessment,  and  thereafter,  upon  appli- 
cation to  the  county  court,  a  special  assessment  of  $526.68 
against  the  forty-acre  tract  for  the  laying  of  said  water 
pipe  was  confirmed,  .and  said  assessment  being  afterward 
returned  delinquent,  appears  of  record  to  have  been  paid 
on  May  24,  1876,  by  "J^^^^han  Ogden,  by  S.  Marrs,  his 
agent."  A  resolution  of  the  board  of  trustees  of  the  town 
of  Lake  View  was  passed  on  August  20,  1883,  directing  the 
town  clerk  to  notify  the  owners  of  abutting  property  to 
build  sidewalks,  in  accordance  with  the  town  ordinances, 
within  fifteen  days  on  certain  streets,  including  "the  west 
side  of  Ravenswood  Park  from  Lawrence  avenue  to  Argyle 
street."  The  master  found  that  a  six-foot  sidewalk  was 
built  along  the  west  side  of  the  west  ditch  in  compliance 
with  this  ordinance.  In  1891  an  ordinance  was  passed  for 
the  construction  of  another  six-foot  sidewalk  along  the 
west  side  of  West  Ravenswood  Park,  for  which  a  special 
assessment  was  levied  against  the  Ogden  forty  acres.  The 
master  finds  that  a  sidewalk  was  soon  after  built  and  that 
the  owner  put  it  in  by  private  contract  and  paid  for  it. 

The  ordinance  for  the  laying  of  the  water  pipe,  the 
resolution  of  1883  ^"^  ^^e  ordinance  of  1891  in  reference 
to  the  sidewalks  are  stated  in  the  master's  report  to  be  the 
only  formal  acts  proved  showing  notice  to  the  owner  of 
the  adverse  claim  of  the  public  to  this  strip  as  a  highway. 
In  regard  to  the  water  pipe  ordinance,  it  was  shown  by 
Adam  J.  Weckler,  who  was  at  the  time  of  the  occurrence 
of  the  events  in  question  a  member  of  the  board  of  trustees 
and  of  the  committee  on  water-works,  that  prior  to  the 
passage  of  the  ordinance  the  people  of  Summerdale  north 
of  the  Ogden  tract,  represented  by  Robert  Greer,  petitioned 
the  board  of  trustees  to  extend  the  water  pipes  to  that  sub- 
division. They  were  told  that  this  could  not  be  done  be- 
cause the  water  pipes  could  not  be  laid  in  private  property. 
They  then  took  the  matter  up  among  themselves  and  after- 
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ward  brought  a  written  permit  from  the  owner  of  the  prop- 
erty allowing  the  town  of  Lake  View  to  lay  the  water  pipe 
in  this  ground.     After  this  permit  was  obtained  the  water 
pipe  was  laid,  and  the  people  of  Summerdale  had  to  pay 
for  this  pipe  because  the  owner  would  not  pay  for  it  al- 
though he  was  willing  to  let  it  go  through.    The  master  re- 
fused to  consider  this  evidence  because  the  assessment  and 
the  payment  by  the  owner  were  shown  by  the  record.    The 
evidence  does  not  contradict  the  record.     The  validity  of 
the  judgment  of  confirmation  in  every  particular  is  con- 
ceded.   This  testimony  does  not  interfere  with,  qualify  or 
limit  it  in  any  way.    Whatever  that  judgment  adjudicates 
remains  adjudicated.     But  the  fact  that  before  any  action 
was  taken  toward  laying  the  pipe  in  this  strip  the  permis- 
sion of  the  owner  was  secured  may  be  shown  to  determine 
whether  there  was  any  adverse  claim  of  right.     The  entry 
showing  payment  by  an  agent  was  the  act  of  the  collector 
of  the  assessment  and  was  of  no  validity  to  prove  agency. 
Unless  the  testimony  of  this  witness  is  rejected  it  must  be 
concluded  that  the  water  pipe  was  laid  by  the  permission 
of  the  owner.     There  is  no  evidence  that  the  assessment 
was  paid  by  Jonathan  Ogden  personally,  but  the  evidence 
is  consistent  with  its  payment  by  someone  in  his  name  on 
behalf  of  the  people  of  Summerdale.     There  is  some  criti- 
cism of  Weckler's  testimony,  and  it  is  apparent  that  he  is 
confused  as  to  the  time  of  some  of  the  events  he  testifies 
about,  but  he  is  not  contradicted  and  we  see  no  reason  to 
doubt  the  substantial  correctness  of  his  statements. 

There  is  no  evidence  to  show  that  the  notice  directed 
by  the  resolution  of  1883  was  ever  given  by  the  tow-n  clerk, 
or  that  Jonathan  Ogden,  or  any  agent  for  him,  ever  had 
any  notice  of  the  resolution.  The  evidence  that  any  side- 
walk was  built  in  compliance  with  this  ordinance  is  vague. 
A  sidewalk  was  built  there  at  some  time  within  two  or  three 
years  before  or  after  the  date  of  the  resolution,  but   it 
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would  be  mere  conjecture  to  say  that  it  was  built  after  Au- 
gust 20,  1883,  by  the  owner  of  this  land. 

The  evidence  as  to  the  sidewalk  claimed  to  have  been 
built  under  the  ordinance  of  1891  is  no  more  satisfactory. 
There  is  no  certainty  that  any  sidewalk  was  built  under 
this  ordinance.  A  second  sidewalk  was  built  but  the  evi- 
dence is  indefinite  as  to  when  it  was  built.  Jonathan  Og- 
den  had  died  in  1888  leaving  a  will,  whereby  he  devised 
this  land  to  trustees  to  hold  for  eight  years  after  his  death, 
when  the  title  was  to  vest  in  his  three  children.  They  were 
naked  trustees  and  the  title  vested  at  once  in  the  children, 
but  by  agreement  they  permitted  the  land  to  be  managed 
by  the  trustees  as  directed  in  their  father's  will.  If  any 
presumption  is  to  be  indulged  as  to  the  person  who  built 
the  sidewalk  it  would  be  presumed  that  it  was  the  trustees. 
It  will  not  be  contended,  however,  that  they  could,  without 
the  consent  of  the  owners,  dedicate  a  street  or  by  their  ac- 
tion aflfect  the  title  to  the  land. 

In  1888  and  1889  Lawrence  avenue  was  macadamized 
and  curbed,  and  the  officials  of  the  city  of  Lake  View  acted 
on  the  theory  that  there  was  no  street  in  the  strip  in  ques- 
tion. The  improvement  was  paid  for  by  special  assessment, 
and  the  plan  and  profile  of  the  improvement  which  were 
used  in  the  special  assessment  proceeding  indicated  that  the 
curb  on  the  north  side  of  Lawrence  avenue  would  begin  at 
the  west  line  of  the  right  of  way  of  the  railroad  and  extend 
west.  The  curb  was  put  in,  as  indicated,  across  the  south 
end  of  the  strip  and  closed  the  strip  entirely,  so  that  there 
was  no  access  to  it  without  driving  over  the  curb.  The 
south  half  of  the  Ogden  tract,  including  the  strip  in  ques- 
tion, was  assessed  to  pay  for  this  improvement  and  the  as- 
sessment was  paid. 

On  May  i,  1905,  the  city  council  of  the  city  of  Chicago 
passed  an  ordinance  for  the  construction  of  a  sewer  in 
West  Ravens  wood  Park  from  Winnemac  avenue  to  Clay 
street,  to  be  paid  for  by  special  assessment.     For  the  pur- 
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pose  of  making  this  improvement  a  drainage  district  was 
created,  and  a  map  thereof  was  prepared  by  the  city  show- 
ing that  the  north  half  of  the  strip  in  question  was  included 
in  the  drainage  district.  A  special  assessment  was  levied 
to  pay  for  the  improvement,  and  the  sum  of  $207.93  ^^^ 
assessed  against  232  feet  of  the  north  half  of  the  south- 
west quarter  of  the  south-east  quarter,  described  by  metes 
and  bounds,  with  the  west  line  of  the  railroad  right  of  way 
as  the  east  line  of  the  premises  assessed.  This  included  the 
whole  north  half  of  what  is  now  claimed  to  have  been  a 
street.    This  assessment  was  paid. 

A  common  law  dedication  of  a  highway  can  be  estab- 
lished only  by  clear  and  unequivocal  proof  of  an  intention 
of  the  owner  to  donate  the  land  for  a  public  street.  The 
intention  may  be  shown  by  declarations  or  by  acts  which 
plainly  and  unequivocally  manifest  it,  but  not  by  the  mere 
non-assertion  of  a  right  unless  the  circumstances  establish 
the  intention  to  donate  the  use  to  the  public,  A  dedication 
results  from  an  active  and  not  a  passive  state  of  mind; 
from  intention  and  not  inattention.  (Grtibe  v.  Nichols,  36 
111.  92;  City  of  Chicago  v.  Chicago,  Rock  Isla^nd  and  Pa- 
cific  Railway  Co.  152  id.  561;  Town  of  Bethel  v.  Pruett, 
215  id.  162.)  If  there  is  clear  proof  of  an  unequivocal  act 
of  dedication  the  dedication  becomes  effectual  at  once  upon 
acceptance  by  the  public  and  no  definite  period  of  use  is 
required.  {Many  v.  Taylor,  19  111.  634;  Moffett  v.  South 
Park  Comrs,  138  id.  620;  Seidschlag  v.  Tozvn  of  Antioch, 
207  id.  280.)  The  master  found  that  "when  the  strip  of 
land  in  question  first  began  to  be  used  as  a  way  for  travel 
it  was  certainly  private  property,  and  that  since  that  time 
no  owner  of  the  land  has  done  any  overt  act  which  operates 
to  estop  him  from  claiming  that  said  strip  is  still  private 
property."  Neither  party  made  any  objection  to  this  find- 
ing. It  is  in  accordance  with  the  evidence.  The  unequivo- 
cal proof  of  the  intention  to  dedicate  this  ground  to  the 
public  use  is  lackino^. 
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It  is  insisted  by  the  appellee  that  the  evidence  conclu- 
sively shows  that  the  disputed  strip  has  become  a  public 
highway  by  prescription.  To  establish  a  highway  by  pre- 
scription the  user  must  be  open  and  notorious,  exclusive, 
continuous  and  uninterrupted  for  fifteen  years,  adverse, — 
that  is,  under  a  claim  of  right, — with  the  knowledge  of  the 
owner  but  without  his  consent.  (Rose  v.  City  of  Farming' 
ton,  196  111.  226;  O'Connell  v.  Chicago  Terminal  Tramfer 
Railroad  Co.  184  id.  308;  Tozvnsliip  of  Madison  v.  Galla- 
gher, 159  id.  105;  Town  of  Brushy  Mound  v.  McClintock, 
150  id.  129.)  There  must  be  something  more  than  mere 
travel  by  the  public.  The  user  must  be  under  a  claim  of 
right  by  the  public  and  not  by  the  mere  acquiescence  of  the 
owner.  A  permissive  use  never  ripens  into  a  prescriptive 
right.  No  prescriptive  right  was  acquired  and  no  period 
of  prescription  began  to  run  in  Jonathan  Ogden's  lifetime. 
The  travel  over  his  unoccupied  land  began  without  any 
claim  of  right.  It  was  a  mere  convenience  to  the  farmers 
and  others  to  go  across  this  unenclosed  land,  which  no  one 
considered  a  road,  and  thus  avoid  paying  toll.  In  the  spring 
and  in  the  wet  seasons  this  way  had  to  be  abandoned  and 
travelers  were  confined  to  the  toll  roads,  but  in  dry  times 
it  served  the  convenience  of  those  desiring  to  use  it.  It 
was  a  winding  track  through  underbrush  and  trees,  and  the 
little  work  shown  to  have  been  done  occasionally  in  clean- 
ing out  the  ditch  and  scraping  the  dirt  out  of  it  upon  the 
road  and  cutting  some  of  the  underbrush  cannot  be  regarded 
as  notice  that  this  track  w-as  claimed  as  a  public  highway. 
On  the  other  hand,  the  action  of  the  authorities  of  the  town 
when  they  declined  to  lay  a  water  pipe  in  the  strip  without 
getting  the  permission  of  the  owner,  and  later,  in  1888, 
when  they  ran  the  curb  on  the  north  side  of  Lawrence  ave- 
nue across  the  strip,  shutting  it  off  from  Lawrence  avenue, 
indicates  their  intention  not  to  assume  control  of  the  strip 
and  their  belief  that  it  was  not  a  street. 
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After  Jonathan  Ogden's  death  the  travel  was  not  dif- 
ferent in  character  from  what  it  was  before.  There  was 
less  travel  after  the  improvement  of  Lawrence  avenue  and 
the  otiier  streets,  and  as  to  any  work  done  upon  this  strip 
aside  from  the  sidewalk,  after  the  death  of  Jonathan  Og- 
den,  the  record  is  silent.  There  is  no  evidence  of  any  claim 
of  public  right  after  Jonathan  Ogden's  death  until  the  pas- 
sage of  the  sidewalk  ordinance  of  December  28,  1891.  The 
owners  of  the  property  then  were  Mrs.  Armour  and  her 
brothers.  They  never  had  any  knowledge  of  the  ordinance, 
so  far  as  the  record  shows.  If  it  be  conceded  that  travel 
continued  over  the  alleged  street  and  that  after  that  date 
it  was  under  a  claim  of  right,  it  was  not  uninterrupted  for 
fifteen  years.  In  1905  Joseph  Weber  was  the  tenant  of  the 
whole  tract.  Mrs.  Armour  desired  to  lease  to  Hanreddy  & 
McGovern,  contractors  then  engaged  in  building  the  Law- 
rence avenue  intercepting  sewer,  a  portion  of  the  prem- 
ises fronting  850  feet  on  the  railroad  and  205  feet  deep  on 
Lawrence  avenue.  She  purchased  from  Weber  a  release 
of  this  portion  of  the  premises,  which  she  then  leased  to 
Hanreddy  &  McGovern,  who  in  October,  1905,  entered  up- 
on the  premises  so  leased,  built  a  switch  track  from  the 
railroad  across  the  strip  in  question,  obstructed  it  with  their 
machinery  and  by  piling  clay  thereon,  and  continued  in 
possession  until  the  filing  of  this  bill.  If  the  prescriptive 
rights  claimed  by  the  appellee  were  made  out  in  all  other 
respects,  it  would  therefore  fail  because  not  continuous  and 
uninterrupted  for  fifteen  years. 

Our  conclusion  is  that  the  existence  of  the  street  claimed 
has  not  been  established  by  the  clear  and  unequivocal  proof 
required  by  law.  The  decree  of  the  circuit  court  will  there- 
fore be  reversed  and  the  cause  remanded  to  that  court,  with 
directions  to  enter  a  decree  granting  to  the  complainant  the 
relief  prayed  for. 

Reversed  and  remanded,  with  directions. 
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City  of  Paris,  Appellee,  vs.  The  Cairo,  Vincennhs  and 
Chicago  Raii^way  Company  et  al.  Appellants. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb.  8,  ipii, 

1.  Res  judicata — when  injunction  decree  is  not  res  judicata  of 
right  of  city  to  extend  street  across  railroad,  A  decree  enjoining 
a  city  from  tearing  down  ^n  overhead  bridge  over  a  railroad  and 
cutting  down  the  grade  of  the  street  approaching  such  bridge  is 
not  res  judicata  of  the  city's  right  to  extend  the  street  across  the 
tracks  by  condemnation,  where  the  railroad  company  contended, 
and  the  decree  so  found,  that  the  street  had  never  existed  or  been 
extended  across  the  company's  right  of  way,  but  that  the  city  had 
used  the  bridge  connecting  the  portions  of  the  street  on  each  side 
of  the  right  of  way  as  a  mere  licensee. 

2.  Sam£ — when  railroad  company  is  estopped  to  claim  the  con- 
demnation proceeding  is  a  mere  attempt  to  change  grade  of  street. 
A  railroad  company  which  has  obtained  a  decree  enjoining  a  city 
from  tearing  down  a  bridge  over  the  company's  tracks  and  cutting 
down  the  grade  of  the  street  upon  the  theory  that  the  street  had 
never  existed,  or  been  extended,  across  the  company's  right  of  way, 
is  estopped  to  claim  that  a  subsequent  condemnation  proceeding  by 
the  city  is  not  an  attempt  to  extend  the  street  across  the  company's 
tracks  but  is  merely  an  attempt  to  change  the  grade  of  the  street. 

3.  Railroads — company  takes  right  of  way  subject  to  right  of 
public  to  extend  streets  across  it.  Every  railroad  company  takes 
its  right  of  way  subject  to  the  right  of  the  public  to  extend  streets 
across  the  same,  and  the  question  whether  a  public  necessity  ex- 
ists for  extending  a  street  across  a  railroad  right  of  way  is  purely 
a  legislative  one,  of  which  the  ordinance  providing  for  such  exten- 
sion is  conclusive. 

4.  Eminent  domain — where  proposed  use  is  public,  courts  will 
not  inquire  into  necessity  or  propriety.  Courts  have  the  right  to 
determine  whether  the  use  to  which  property  proposed  to  be  taken 
is  to  be  devoted  is  public  or  private  in  its  nature,  but  when  the  use 
is  public,  courts  cannot  ordinarily  inquire  into  the  necessity  or  pro- 
priety of  exercising  the  right  of  eminent  domain. 

5.  Same — when  witnesses  are  competent  to  testify  to  damages 
to  railrocul  property.  In  a  condemnation  proceeding  by  a  city  to 
extend  a  street  across  railroad  tracks,  witnesses  who  testify  that 
they  are  thoroughly  familiar  with  the  use  of  the  property  by  the 
defendant  may  testify  upon  the  question  of  damages  to  such  use, 
even  though  they  are  not  familiar  with  the  general  methods  of  con- 
ducting railroads. 
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6.  Same — loss  of  storage  room  for  cars  is  an  element  of  con- 
sequential damage.  If  any  of  the  railroad  tracks  at  the  point 
where  a  street  is  to  be  extended  are  used  as  a  place  for  storage  of 
cars,  the  opening  of  such  street  will  necessarily  deprive  the  railroad 
company  of  such  use,  and  the  loss  of  the  storage  room  is  therefore 
a  proper  element  of  damage. 

7.  Same — what  consequential  damages  may  be  allowed  where 
street  is  extended  across  railroad.  Where  a  proper  cross-petition 
for  damages  is  filed  by  a  railroad  company  in  a  condemnation  pro- 
ceeding by  a  city  to  extend  a  street  across  the  company's  tracks, 
proof  of  all  damages  to  the  property  of  the  company  not  actually 
taken,  occasioned  by  the  extension  of  tlie  street,  should  be  admit- 
ted, except  as  to  damages  resulting  from  the  enforcement  of  police 
regulations  or  delay  in  the  operation  of  trains  with  due  care  and 
caution  in  approaching  and  crossing  the  street. 

8.  Same — time  lost  in  switching  operations  is  not  an  element 
of  damage.  In  a  condemnation  proceeding  by  a  city  to  extend  a 
street  at  grade  across  railroad  tracks  and  yards,  the  time  lost  in 
switching  operations  and  movement  of  trains  by  reason  of  the  ex- 
tension of  the  street  is  the  result  of  an  observance  of  the  police 
regulations  of  the  State,  and  is  not  such  an  element  of  consequen- 
tial damages  as  entitles  the  company  to  recover. 

9.  Same — expense  of  excavating  earth  may  he  an  element  of 
damage.  If  a  railroad  company  claims  that  the  extension  of  a 
street  across  its  tracks  will  require  it  to  excavate  a  quantity  of 
earth  in  order  to  properly  operate  its  railroad  at  that  point,  it  is 
entitled  to  prove  that  fact  under  its  cross-petition  for  damages  to 
property  not  taken;  but  the  petitioner  is  entitled  to  show  whether 
or  not  such  excavation  will  be  necessary. 

10.  Same — what  matters  cannot  he  considered  as  elements  of 
damage  from  extending  street  across  tracks.  The  cost  of  grading 
approaches,  planking  between  rails,  constructing  gates  or  hiring 
flagmen,  the  stoppage  or  slow  movement  of  trains,  increased  dan- 
ger of  accident  and  the  cutting  of  trains  for  the  crossing,  are  not 
proper  elements  of  consequential  damages  occasioned  by  the  exten- 
sion of  a  street  across  a  railroad  company's  tracks ;  but  the  chang- 
ing of  the  tracks  to  conform  to  the  grade  of  the  street  is  a  proper 
element  of  damages. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the 
Hon.  W.  B.  ScHOLFiELD,  Judge,  presiding. 

George  B.  Gii.i.espie,  (L.  J.  Hackney,  Shepherd  & 
Trodgon,  and  Gillespie  &  Fitzgerald,  of  counsel,)  for 
appellants. 
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WiLBER  H.  Hickman,  Henry  S.  Tanner,  and  Joseph 
E.  Dyas,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

The  appellee,  the  city  of  Paris,  filed  a  petition  in  the 
circuit  court  of  Edgar  county  to  extend,  by  condemnation, 
Buena  Vista  street  across  a  certain  railroad  right  of  way 
owned  by  the  appellant  the  Cairo,  Vincennes  and  Chicago 
Railway  Company  but  used  exclusively  by  the  appellant  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany as  lessee.  Appellants  filed  a  motion  to  dismiss  the 
petition,  which,  after  a  hearing  thereon  before  the  court, 
was  denied.  The  appellants  then  filed  a  cross-petition  for 
the  ascertainment  of  damages  to  property  not  taken.  By 
agreement  the  hearing  was  had  before  the  court  without  a 
jury  and  resulted  in  a  judgment  assessing  the  just  compen- 
sation to  be  paid  for  the  land  proposed  to  be  taken  at  $150, 
and  authorizing  the  city  to  enter  upon,  use,  occupy  and  con- 
trol the  same  for  the  purposes  of  a  street  upon  payment  of 
that  amount.  Appellants  have  prosecuted  this  appeal  from 
that  judgment  and  assign  various  grounds  for  reversal. 

The  line  of  railway  owned  by  appellants  was  constructed 
in  1853  or  1854  and  extended  east  and  west  through  what 
was  then  the  village  of  Paris.  The  village  had  about  five 
hundred  inhabitants  and  did  not  include  the  proposed  cross- 
ing. Afterwards  the  village  was  org^ized  as  a  city,  the 
limits  were  extended  so  as  to  embrace  the  land  in  ques- 
tion, and  Buena  Vista  street  was  laid  out  south  of  the  rail- 
road right  of  way.  Subsequently,  during  the  year  1884, 
that  portion  of  Buena  Vista  street  north  of  the  right  of 
way  was  laid  out,  and  by  agreement  between  the  city  and 
the  railroad  company  then  owning  the  right  of  way,  the 
railroad  company  constructed  a  bridge  over  the  railroad 
tracks  on  a  line  with  Buena  Vista  street  and  the  city  con- 
structed dirt  approaches  on  both  sides  of  the  right  of  way 
from  the  street  to  the  bridge,  thus  furnishing  a  continuous 
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passageway  for  travelers  upon  the  street.  This  bridge,  and 
the  approaches  thereto,  have  been  used  by  the  public  from 
1884  to  the  present  time,  the  railroad  companies  owning 
the  right  of  way  having  kept  the  bridge  in  repair.  Paris  is 
now  a  city  of  about  ten  thousand  inhabitants,  and  that  por- 
tion of  the  city  in  the  vicinity  of  the  proposed  crossing  is 
being  built  up  with  residences.  Appellants'  line  of  railway 
over  which  it  is  sought  to  extend  Buena  Vista  street  is 
known  as  the  main  line,  and  extends  from  the  city  of  In- 
dianapolis, in  the  State  of  Indiana,  to  the  city  of  St.  Louis, 
in  the  State  of  Missouri.  Appellants  have  another  line  ex- 
tending from  the  city  of  Danville  to  the  city  of  Cairo,  in 
this  State.  It  forms  a  junction  with  the  main  line  at  Paris 
and  extends  south  through  the  city,  crossing  the  main  line 
a  considerable  distance  west  of  Buena  Vista  street.  A  large 
quantity  of  freight  is  transferred, at  this  junction.  The 
first  grade  crossing  east  of  Buena  Vista  street  is  1000  feet 
distant,  and  the  first  grade  crossing  west  of  that  street  is 
about  1700  feet  distant.  The  yards,  switches  and  commer- 
cial tracks,  as  well  as  the  passenger  and  freight  depots  and 
the  transfer  platform,  are  located  between  the  bridge  above 
mentioned  and  the  first  grade  crossing  west  thereof.  Four 
tracks  and  a  switch  point  leading  to  eight  tracks  in  the  rail- 
road yards  immediately  west  of  Buena  Vista  street  are  lo- 
cated under  the  bridge,  and  in  switching  cars  to  and  from 
and  in  the  railroad  yards  it  is  necessary  to  pass  under  the 
bridge.  The  stock  yards  are  immediately  east  of  the  bridge 
and  on  the  north  side  of  the  right  of  way.  The  north  track 
is  used  principally  for  loading  and  unloading  stock  at  these 
yards,  and  that  portion  of  the  track  under  the  bridge  is 
frequently  used  for  storing  cars.  The  railroad  at  the  pro- 
posed crossing  runs  in  a  cut  about  eight  feet  below  the 
natural  surface  of  the  land. 

On  July  20,  1908,  the  city  council  of  the  city  of  Paris 
passed  an  ordinance  changing  and  establishing  the  grade 
of  Buena  Vista  street  for  a  distance  of  250  feet  north  and 
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500  feet  south  of  the  appellants'  main  track,  the  established 
grade  at  the  main  track  being  the  present  grade  of  that 
track.  A  resolution  was  adopted  at  the  same  meeting  pro- 
viding for  service  of  notice  upon  the  appellant  the  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
to  conform  its  right  of  way  to  the  grade  established  by  the 
ordinance.  The  city  soon  afterwards  entered  into  a  con- 
tract with  a  contractor  for  the  removal  of  the  approaches 
to  the  bridge  and  the  reduction  of  the  grade  of  the  street 
in  accordance  with  the  ordinance.  The  Cleveland,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Company,  being  a  for- 
eign corporation,  at  once  filed  a  bill  in  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Illinois  to  restrain 
the  city  of  Paris,  the  city  council  and  the  contractor  from 
carrying  out  this  contract,  and  from  destroying,  removing 
or  interfering  with  the  abutments  and  the  bridge,  and  from 
attempting  to  change  the  grade  of  the  street  or  otherwise 
interfering  with  the  property  of  the  railway  company.  The 
defendants  to  the  bill  were  duly  served  with  process  but 
failed  to  appear  in  the  cause,  and  a  decree  pro  confesso  was 
entered  in  accordance  with  the  prayer  of  the  bill.  The  find- 
ings of  the  decree,  so  far  as  necessary  to  be  here  shown, 
were  substantially  the  same  as  the  facts  hereinbefore  re- 
cited, and  in  addition  thereto,  that  the  overhead  bridge  had 
been  in  use  for  more  than  twenty-five  years  and  that  the 
city  had  a  right  of  way  over  said  bridge  by  user  or  pre- 
scription ;  that  the  railway  company  had  ever  been  willing 
to  maintain  and  renew  the  bridge  with  safe,  sufficient  and 
suitable  materials  for  the  accommodation  of  the  public ;  that 
there  was  no  public  necessity  requiring  the  reduction  of  the 
bridge  and  the  establishment  of  a  grade  crossing;  that  the 
city  of  Paris  was  not  acting  from  public  motives  nor  for 
the  public  welfare  but  at  the  instance  and  in  the  interest  of 
one  Hardy  and  contrary  to  the  welfare  of  the  public,  and 
that  it  was  to  the  interest  and  for  the  welfare  of  the  city 
that  said   overhead  crossing  should  be  maintained  as  the 
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railway  company  proposed  to  maintain  it.  Thereafter,  on 
December  7,  1908,  the  city  council  of  the  city  of  Paris 
passed  an  ordinance  providing  that  Buena  Vista  street  be 
opened  by  condemnation,  and  that  the  land  involved  in  this 
suit,  being  a  strip  51  feet  wide  and  305  feet  long,  across 
the  right  of  way  of  appellants,  be  taken  for  such  street  pur- 
poses, and  directing  the  city  attorney  to  institute  the  neces- 
sary legal  proceedings  for  the  condemnation  of  the  same. 
This  proceeding  was  thereafter,  on  February  15,  1909,  be- 
gun by  the  filing  of  the  petition  in  the  circuit  court  of  Ed- 
gar county,  and  resulted  in  a  judgment  assessing  $150  as 
the  compensation  to  be  paid  appellants  for  the  use  of  the 
crossing  as  a  street  by  the  city. 

Appellants  first  urge  that  the  petition  should  have  been 
dismissed  for  the  reason  that  there  was  no  necessity  for 
the  opening  of  a  street  at  this  place;  that  the  proceeding 
is  a  mere  attempt  to  change  the  grade  and  not  to  extend 
the  street  across  the  right  of  way,  as  the  city  already  has 
a  right  of  way  over  the  railway  by  user,  and  that  the  de- 
cree of  the  United  States  circuit  court  is  res  judicata  as  to 
all  the  matters  presented  by  the  petition. 

The  appellant  companies  hold  their  right  of  way  sub- 
ject to  the  right  of  the  public  to  extend  highways,  streets 
and  alleys  across  the  same.  Buena  Vista  street  has  never 
been  laid  out  across  the  appellants'  right  of  way.  Whether 
there  exists  a  public  necessity  for  the  extension  of  this 
street  across  appellants'  right  of  way  is  purely  a  legislative 
question,  and  the  ordinance  passed  by  the  city  council  of 
Paris  providing  for  the  extension  of  the  street  is  deci- 
sive of  that  question.  Courts  have  the  right  to  determine 
whether  the  use  for  which  property  is  proposed  to  be  taken 
is  public  or  private  in  its  nature,  but  when  the  use  is  pub- 
lic, as  in  this  case,  courts  cannot  inquire  into  the  necessity 
or  propriety  of  exercising  the  right  of  eminent  domain. 
(Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  To^m 
of  Lake,  71  111.  333;   Illinois  Central  Railroad  Co,  v.  City 
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of  Chicago,  141  id.  586;  Chicago  and  Alton  Railroad  Co, 
V.  City  of  Poniiac,  169  id.  155.)  In  the  case  last  cited,  as 
well  as  in  Chicago  and  Northwestern  Railway  Co.  v.  City 
of  Morrison,  195  111.  271,  it  was  intimated  that  the  courts 
might  interfere  in  an  extreme  case  of  oppression  or  out- 
rage, but  the  situation  here  is  not  such  as  would  warrant  us 
in  taking  any  cognizance  of  the  question  of  the  necessity 
or  expediency  of  the  extension  of  Buena  Vista  street  across 
the  right  of  way  of  appellants. 

As  to  the  other  grounds  urged  as  to  why  the  petition 
should  be  dismissed,  the  lessee  railway  company  contended 
in  the  United  States  circuit  court  that  Buena  Vista  street 
had  never  been  extended  or  laid  out  across  the  right  of 
way,  and  that  the  public  had  been  allowed  by  mere  license 
to  travel  across  the  railway  right  of  way  by  means  of  the 
overhead  bridge,  and  the  decree  of  the  United  States  court 
found  such  to  be  the  fact.  That  decree  found  that  Buena 
Vista  street  had  never  been  extended,  and  did  not  exist, 
over  and  across  the  railway  right  of  way,  and  that  the 
right  of  the  public  to  pass  over  the  right  of  way  of  the 
appellants  by  means  of  the  overhead  bridge  w-as  a  mere  li- 
cense. That  having  been  the  contention  of  the  lessee  rail- 
way company  in  the  United  States  court  as  w-ell  as  the 
finding  and  decree  of  that  court,  appellants  are  in  no  posi- 
tion now  either  to  say  here  that  this  is  not  an  attempt  on 
the  part  of  the  city  of  Paris  to  extend  Buena  Vista  street 
across  the  right  of  way  but  a  mere  attempt  to  change  the 
grade  of  that  street,  or  that  the  decree  of  the  United  States 
court  is  res  judicata  as  to  the  matters  in  issue  here.  If,  as 
the  court  decreed  in  the  case  in  the  United  States  court, 
Buena  Vista  street  did  not  exist  and  never  had  existed 
across  the  railway  right  of  way,  appellants  cannot  now,  in 
attempting  to  avail  themselves  of  the  advantage  secured  by 
reason  of  that  decree,  contend  here  that  as  a  matter  of 
fact  a  street  did  exist  by  way  of  an  overhead  crossing,  and 
that  therefore,  having  once  extended  the  street  by  contract 
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across  appellants'  right  of  way  in  that  manner,  the  city  has 
exhausted  its  power  and  is  now  estopped  to  extend  it  in 
any  other  manner.  Neither  can  they  successfully  contend 
that  the  decree  of  the  United  States  court  is  res  judicata 
as  to  the  matters  involved  here,  as  that  decree  found  that 
Buena  Vista  street  never  had  existed  or  been  extended 
across  the  right  of  way  of  appellants,  whereas  in  this  pro- 
ceeding appellee  is  endeavoring  by  condemnation  proceed- 
ings to  extend  that  street  across  such  right  of  way  at  the 
point  where  the  United  States  court  held  it  never  had  been 
extended.    The  motion  to  dismiss  was  properly  denied. 

Appellants  contend  that  the  court  erred  in  the  exclusion 
of  testimony  offered  in  their  behalf  on  the  hearing,  and 
also  in  passing  upon  certain  propositions  of  law  submitted. 

The  evidence  offered  by  petitioner  was  wholly  confined 
to  the  question  whether  the  location  of  Buena  Vista  street 
across  the  right  of  way  of  appellants  would  result  in  dam- 
ages to  the  use  of  the  property  of  appellants  to  be  occupied 
by  Buena  Vista  street.  This  proof  was  made  by  various 
citizens  of  Paris.  Propositions  of  law  were  submitted  by 
appellants  touching  the  qualifications  of  the  witnesses  to 
testify  as  to  such  damages,  the  theory  being,  that  only  such 
witnesses  as  were  shown  to  have  had  special  and  practical 
knowledge  and  experience  in  matters  pertaining  to  the  op- 
eration of  a  railroad  were  qualified  to  express  any  opinion 
as  to  the  damages  sustained.  The  witnesses  called  on  the 
part  of  the  appellee  testified,  in  answer  to  preliminary  ques- 
tions, as  to  their  means  of  knowledge  and  that  they  were 
thoroughly  familiar  with  the  use  of  this  property  by  ap- 
pellants, and  were  therefore  qualified  to  give  their  opinion 
on  the  question  of  damages.  The  fact  that  they  were  not 
familiar  with  the  methods  of  conducting  railroads  does  not 
necessarily  render  their  testimony  incompetent.  Illinois  Cen- 
tral Railroad  Co.  v.  City  of  Chicago,  169  111.  329. 

Appellants  objected  to  the  question  put  to  each  of  the 
witnesses  for  appellee  as  to  the  amount  of  damages  sus- 
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tained  by  appellants  by  reason  of  the  taking  of  the  strip 
of  land  in  question  for  the  purposes  of  a  street.  The  ques- 
tion so  asked  of  a  number  of  the  witnesses  for  the  appel- 
lee was  substantially  as  follows :  "Eliminating  the  cost  of 
gfrading  the  approaches,  or  of  changing  the  tracks  to  con- 
form to  the  grade  of  the  street,  or  planking  between  the 
rails,  the  making  of  gates  or  hiring  of  flagmen,  stoppage 
or  slow  movement  of  trains,  increased  danger  of  accident, 
cutting  of  trains  over  crossings,  what,  in  your  judgment, 
would  be  the  amount  of  decrease  in  the  value  of  defend- 
ants' property  for  railroad  purposes  which  would  be  caused 
by  the  use  of  the  strip  in  question  for  the  purposes  of  a 
street,  such  use  foi»  the  purposes  of  a  street  being  subject 
to  th^  use  by  the  defendants  of  said  strip  for  railroad  pur- 
poses?" This  question  was  objected  to  upon  the  ground 
that  it  excluded  from  the  consideration  of  the  witness  ele- 
ments of  damage  which  should  properly  be  considered  and 
for  which  appellants  were  entitled  to  receive  compensation 
for  damages  to  the  use  of  their  property  as  railway  prop- 
erty. This  objection  should  have  been  sustained.  If  the 
laying  out  of  this  street  would  make  it  necessary  for  appel- 
lants to  change  the  tracks  of  the  railway  to  conform  to  the 
grade  of  the  street,  that  was  a  proper  element  of  damages 
and  should  not  have  been  eliminated.  The  remainder  of 
the  question  was  proper  and  did  not  eliminate  any  element 
of  damage  which  was  proper  to  be  considered.  (Chicago 
and  Northzvestern  Raikvay  Co,  v.  City  of  Chicago,  140  111. 
309;  Lake  Shore  and  Michigan  Southern  Railway  Co.  v. 
City  of  Chicago,  148  id.  509;  Chicago  and  Northwestern 
Railway  Co,  v.  City  of  Morrison,  stipra.)  The  same  ques- 
tion was  asked  the  other  witnesses  for  petitioner,  except 
that  it  also  eliminated  from  the  consideration  of  the  wit- 
nesses the  loss  to  appellants  of  the  use  of  a  portion  of  the 
proposed  street  as  a  place  for  standing  or  storing  cars  as  an 
element  of  damage.  The  objection  to  this  question,  which 
was  the  same  as  that  made  to  the  other  question  noted, 
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should  also  have  been  sustained  for  the  additional  reason 
that  if  any  of  the  tracks  of  appellants'  railway  at  the  point 
of  the  proposed  intersection  of  the  street  were  used  as  a 
place  for  the  storage  of  cars,  the  opening  of  the  street 
would  necessarily  deprive  appellants  of  that  use,  and  the 
loss  of  the  storage  room  was  a  proper  element  of  damage. 
Chicago  and  Northwestern  Raikvay  Co,  v.  City  of  Chicago, 
151  111.  348;  Chicago  ajid  Northwestern  Railway  Co.  v. 
City  of  Morrison,  supra. 

On  the  question  of  consequential  damages,  or  the  dam- 
ages which  the  appellants  would  sustain  to  the  property  not 
actually  taken  for  the  street,  the  court  expressly  confined 
the  proof  to  the  switch  yards  of  appellants  in  the  immedi- 
ate vicinity  of  the  lands  being  condemned,  and,  upon  objec- 
tion, excluded  all  proof  of  damages  to  any  of  the  property 
of  appellants  not  taken,  other  than  that  contained  in  said 
switch  yards.  Under  their  cross-petition  appellants  were 
entitled  to  prove  any  damage  sustained  to  property  not 
taken,  and  we  are  unable  to  see  upon  what  theory  the  court 
confined  this  proof  to  the  switch  yards  alone.  If  appellants 
would  sustain  any  damage  to  their  railway  aside  from  the 
property  actually  taken  and  aside  from  the  damage  to  the 
switch  yards,  if  any,  they  were  entitled,  under  the  cross- 
petition,  to  prove  it,  and  it  w^as  error  for  the  court  to  ex- 
clude this  testimony.  {Lake  Shore  and  Midiigan  Southern 
Raikvay  Co,  v.  City  of  Chicago,  151  111.  359;  Chicago, 
Burlington  and  Quincy  Railroad  Co,  v.  City  of  Naperville, 
166  id.  87.)  The  court,  in  passing  upon  the  written  propo- 
sitions of  law  submitted  by  appellants,  held  the  law  to  be 
that  the  defendants  were  entitled  to  recover  their  just  com- 
pensation, not  merely  for  the  strip  of  land  taken  for  the 
purposes  of  Buena  Vista  street,  but,  in  addition,  such  fur- 
ther sum  as  the  evidence  might  show  would  justly  compen- 
sate them  for  damages  to  their  property  not  taken.  This 
holding  as  to  the  law  was  inconsistent  with  the  ruling  of 
the  court  uixdu  the  admissibility  of  the  testimony.    The  law 
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is  properly  stated  in  the  propositions  so  held  by  the  court, 
and  proof  as  to  all  damages  to  the  property  of  the  railroad 
not  taken,  occasioned  by  the  extension  of  this  street,  should 
be  admitted,  except  such  as  would  be  occasioned  by  the 
enforcement  of  police  regulations,  or  by  delay  rendered 
necessary  by  the  common  law  duty  of  appellants  to  operate 
and  manage  their  engines  and  trains  with  due  care  and  cau- 
tion on  approaching  and  passing  over  said  street. 

Appellants  attempted  to  prove  that  the  extension  of  this 
street  as  proposed  would  necessitate  the  excavation  of  a 
considerable  amount  of  earth  in  the  vicinity  of  the  pro- 
posed crossing,  but  outside  of  the  street  lines,  in  order  to 
eflfect  a  proper  operation  of  the  railway.  This  testimony 
was  excluded,  an  objection  having  been  sustained  to  each 
question  asked  along  this  line.  It  does  not  appear  from 
the  record  where  it  is  claimed  this  excavation  would  be- 
come necessary  or  why  it  would  become  necessary.  If  the 
extension  of  this  street  would  necessarily  require  the  exca- 
vation or  the  removal  by  the  appellants  of  any  quantity  of 
earth  for  the  proper  operation  of  their  railway,  they  would 
be  entitled,  under  their  cross-petition,  to  prove  that  as  one 
element  of  damage,  and  appellants  should  have  been  per- 
mitted to  show  whether  or  not  they  would  necessarily  be 
put  to  this  expense. 

Appellants  complain  of  the  action  of  the  court  in  dis- 
regarding practically  all  of  the  testimony  offered  in  their 
behalf  as  to  the  damages  to  the  switch  yards  occasioned  by 
the  extension  of  this  street.  The  damages  to  the  switch 
yards  testified  to  by  the  witnesses  for  the  appellants  ranged 
from  $20,000  to  $30,000,  and  were  based  almost  wholly 
upon  the  value  of  the  time  which  would  be  lost  in  the 
switching  operation  and  movements  of  trains  by  reason  of 
the  establishment  of  a  grade  crossing  at  this  point.  The 
lost  time  testified  to  was  that  which  would  be  occasioned 
by  the  observance  of  the  police  regulations  of  the  State, 
jmd  was  not  such  an  element  of  damage  as  appellants  were 
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entitled  to  recover  for.  Appellants  are  subject  to  the  police 
power  of  the  State,  and  are  not  entitled  to  recover  damages 
on  account  of  having  to  stop  their  trains  at  any  crossing  in 
order  to  comply  with  the  statute.  Every  railroad  company 
takes  its  right  of  way  subject  to  the  right  of  the  public  to 
extend  streets  across  it,  and  when  any  street  is  so  extended 
across  the  right  of  way,  the  railroad  company  is  not  enti- 
tled to  compensation  for  such  damages  as  result  from  its 
compliance  with  the  police  regulations  of  the  State.  Chi- 
cago and  Alton  Railroad  Co.  v.  Joliet,  Lockport  and  Aurora 
Railway  Co,  105  111.  388;  Chicago  and  Northwestern  Rail- 
zvay  Co.  v.  City  of  Chicago,  supra;  Lake  Shore  and  Michi- 
gan Southern  Railway  Co.  v.  City  of  Chicago,  148  111.  509. 
For  the  error  of  the  court  in  excluding  testimony  on 
the  question  of  damages  to  the  property  of  appellants  not 
taken,  the  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded. 


Patrick  Howard,  Appellant,  vs.  Henry  J.  Burke  ct  al. 

Appellees. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  10,  ipii. 

1.  Offices — a  mere  claim  to  be  an  officer  does  not  constitute  a 
person  an  officer  de  facto.  A  mere  claim  to  be  a  public  officer  docs 
not  constitute  a  person  an  officer  de  facto  though  he  exercises  the 
functions  of  the  office,  but  there  must  be  at  least  a  {air  color  of 
right  or  authority,  or  acquiescence  by  the  public  in  his  official  acts 
SQ  long  that  he  will  be  presumed  to  act  as  an  officer  either  by  right 
of  appointment  or  election. 

2.  Same — an  irregular  or  informal  election  or  appointment  is 
color  of  authority  or  title.  Color  of  authority  or  title  to  an  office 
is  authority  or  title  derived  from  an  election  or  an  appointment, 
however  irregular  or  informal,  so  that  the  incumbent  is  not  a  mere 
volunteer. 

3.  Schools — when  township  board  of  education  is  a  de  facto 
board*    Where  two  boards  pf  education  for  ^  township  high  school 
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are  elected  at  different  polling  places  at  the  same  time  and  both 
organize  and  qualify  but  only  one  assumes  to  exercise  the  functions 
of  a  board  of  education,  the  latter  may  be  regarded  as  the  de  facto 
board,  even  though  the  other  board,  which  did  nothing  but  organize 
and  qualify,  is  the  de  jure  board. 

4.  Taxes — tax  levied  by  de  facto  board  of  education  wiU  not  be 
enjoined,  A  tax  levied  for  township  high  school  purposes  by  a 
de  facto  board  of  education  for  such  high  school,  which  assumed 
to  act  under  the  authority  of  an  election,  will  not  be  enjoined  in 
equity  in  the  absence  of  fraud,  even  though  a  judgment  of  ouster 
vras  entered  against  the  members  of  the  board  in  a  quo  warranto 
proceeding  after  the  tax  was  levied. 

5.  SouciTORS'  FEES — when  fact  of  employment  of  solicitors  is 
prima  facie  shown.  The  fact  of  the  employment  of  solicitors  by 
the  defendants  to  an  injunction  suit  is  prima  facie  shown  where 
it  appears  from  the  record  that  certain  solicitors  appeared  for  the 
defendants  in  the  preparation  of  pleadings,  the  taking  of  evidence 
and  the  argument  of  the  motion  for  dissolution,  and  that  the  court, 
in  making  the  order  with  reference  to  allowing  the  defendant's  so- 
licitors' fees,  specifically  named  such  solicitors  as  the  solicitors  for 
the  defendants. 

6.  Same — fact  that  State's  attorney  might  have  acted  does  not 
preclude  employing  other  solicitors.  While  it  is  the  duty  of  the 
State's  attorney  to  appear  for  county  officials,  yet  the  fact  that 
some  of  the  defendants  to  a  proceeding  to  enjoin  the  collection  of  a 
tax  were  county  officials  does  not  preclude  the  employment  of  other 
solicitors,  nor  the  allowance  of  solicitors'  fees  to  the  defendants 
in  case  the  temporary  injunction  is  dissolved. 

Appeai^  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

C.  F.  Mortimer,  and  Hogan  &  Wallace,  for  appel- 
lant. 

E.  S.  Smith,  and  A.  D.  Stevens,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellant  filed  this  bill  in  the  circuit  court  of  Christian 
county  praying  for  an  injunction  to  restrain  the  collection 
of  certain  taxes  levied  for  township  high  school  purposes. 

248  —  15 
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The  court,  after  a  hearing,  dissolved  the  temporary  in- 
junction and  dismissed  the  bill,  awarding  $250  damages 
against  the  complainant.  From  that  order  and  decree  this 
appeal  has  been  prosecuted. 

In  April,  1909,  a  township  high  school  for  township  13, 
north,  range  4,  west  of  the  third  principal  meridian,  lying 
partly  in  Sangamon  and  partly  in  Christian  county,  was 
established  by  a  vote.  No  question  is  here  urged  as  to  the 
legality  of  that  vote.  May  3,  1909,  the  trustees  of  schools 
of  that  township  met  and  decided  to  call  an  election  for 
June  5  to  choose  a  high  school  board.  They  instructed  the 
township  treasurer  to  post  notices  of  election  on  May '24 
but  named  no  polling  place,  deciding  to  allow  Riddle  and 
Davis,  two  of  the  trustees,  time  to  investigate  as  to  the 
proper  place  for  holding  the  election.  The  treasurer  pre- 
pared the  notices  and  inserted  as  the  place  for  election  the 
town  hall  of  Pawnee,  a  village  situated  in  the  north-west 
part  of  said  township.  Said  town  hall  had  beep  for  many 
years  used  as  the  polling  place  for  school  elections  in  the 
district.  May  21  the  president  of  the  board  of  trustees, 
McTaggart,  caused  these  notices  to  be  posted.  A  few 
days  later  Riddle  and  Davis  held  a  meeting  of  the  board 
and  authorized  notices  for  an  election  on  June  5,  naming 
as  the  polling  place  the  Hopewell  school  house,  some  three 
or  four  miles  from  Pawnee.  These  notices  were  also 
posted.  The  evidence  tends  to  show  that  the  school  house 
was  much  nearer  the  center  of  the  township  than  the  town 
hall.  Elections  were  held  on  the  day  in  question  in  both 
places,  and  five  members  of  the  high  school  board  were 
declared  elected  at  the  town  hall  meeting,* each  receiving 
445  votes,  and  five  other  candidates  each  received  253  or 
254  votes  at  the  Hopewell  school  house  election.  All  the 
voters  at  the  town  hall  v9ted  for  one  set  of  candidates  and 
all  the  voters  but  one  at  the  school  house  voted  for  the 
other  set.  Certificates  of  election  were  filed  with  the  town- 
ship treasurer  as  to  both  of  these  boards.    On  June  14  the 
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Hopewell  board  met  and  determined  by  lot  the  term  of 
office  of  its  members  and  elected  a  president  and  secretary, 
the  certificate  of  such  election  being  filed  with  the  town- 
ship treasurer.  No  further  meetings  appear  to  have  been 
held  by  that  board  nor  any  other  business  transacted.  Sev- 
eral of  its  members  testified  that  they  did  not  want  to  do 
anything  until  they  found  how  the  court  proceedings  came 
out.  The  board  of  education  elected  at  the  town  hall  meet- 
ing met  on  June  8,  determined  by  lot  the  tenure  of  office 
of  its  members,  elected  a  president  and  secretary,  and  later 
filed  a  certificate  of  such  election  with  the  township  treas- 
urer. On  the  same  day  it  resolved  to  erect  a  high  school 
building  and  hold  an  election  to  decide  on  the  questions 
of  issuing  bonds  and  the  selection  of  a  site.  Notices  were 
thereafter  posted  as  to  such  election  and  it  was  held  on 
Jime  19,  the  vote  being  226  for  and  6  agaihst  the  issuance 
of  the  bonds,  and  a  site  was  also  selected  by  the  voters  at 
the  same  election.  July  31  this  board  held  another  meet- 
ing and  resolved  that  the  sum  of  $5000  be  levied  as  a  tax 
for  high  school  purposes.  August  7  the  same  board  em- 
ployed a  principal  for  nine  months  of  school,  and  on  Sep- 
tember 4  accepted  a  proposition  from  the  district  board  to 
furnish  the  high  school  board  with  a  room,  heat  and  jani- 
tor service  for  nine  months  for  $500.  October  2  an  as- 
sistant principal  was  employed,  and  from  time  to  time 
other  orders  were  entered  and  payments  authorized.  This 
high  school  seems  to  have  been  in  actual  operation  under 
the  management  of  this  board  elected  at  the  town  hall 
meeting  until  about  the  time  of  the  judgment  of  ouster  in 
the  quo  warranto  proceedings.  June  18,  1909,  quo  war- 
ranto proceedings  were  instituted  in  the  circuit  court  of 
Sangamon  county  against  the  persons  composing  the  so- 
called  town  hall  board,  and  a  judgment  of  ouster  was  en- 
tered against  them  January  14,  19 10,  on  the  ground  that 
the  notices  of  election  were  illegal  because  the  trustees  had 
not  designated  the  town  hall  as  the  place  of  election.    As 
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stated  above,  the  town  hall  board,  at  a  meeting  held  on 
July  31,  1909,  passed  a  resolution  that  the  sum  of  $5CX)0 
should  be  levied  against  the  taxable  property  of  the  dis- 
trict for  high  school  purposes,  and  a  certificate  of  levy  was 
thereafter  filed  with  the  township  treasurer  and  with  the 
clerks  of  Sangamon  and  Christian  counties.  The  bill  in 
the  case  at  bar  sought  to  enjoin  the  clerks  and  county  treas- 
urers of  both  these  counties  and  all  the  members  of  the 
two  high  school  boards  from  taking  any  steps  toward  the 
collection  of  said  tax.  On  the  hearing  the  court  found  that 
the  town  hall  board  was  exercising  its  duties  and  acting  as 
a  high  school  board  of  education  de'  facto  when  it  made 
such  levy  and  that  the  Hopewell  board  was  not  at  that  time 
exercising  the  duties  of  the  high  school  board,  and  dis- 
solved the  temporary  injunction. 

The  chief  question  in  dispute  in  this  case  is  whether 
the  so-called  town  hall  high  school  board  was  a  de  facto 
board  at  the  time  the  resolution  to  levy  such  taxes  was 
passed.  It  is  conceded  by  both  sides  that  on  the  record  in 
this  case  the  Hopewell  board  was  the  de  jure  board  on  that 
date.  Counsel  for  appellant  insist  that  the  Hopewell  board 
on  that  date  was  also  the  de  facto  board,  and  that  there- 
fore the  town  hall  board  could  not  have  been  a  de  facto 
board;  that  two  persons  cannot  be  officers  de  facto  in  the 
same  office  at  the  same  time,  as  there  cannot  be  two  in- 
cumbents at  once.  State  v.  Blossom,  19  Nev.  312;  Aud- 
itors V.  Benoit,  20  Mich.  176;  Throop  on  Public  Officers, 
sec.  641. 

A  mere  claim  to  be  a  public  officer  and  exercising  the 
office  will  not  constitute  one  an  officer  dc  facto.  There  must 
be  at  least  a  fair  color  of  right  or  an  acquiescence  by  the 
public  in  his  official  acts  so  long  that  he  will  be  presumed  to 
act  as  an  officer  either  by  right  of  appointment  or  election. 
(Browfh  V.  Lunt,  37  Me.  423.)  A  dc  facto  officer  was  de- 
fined by  Lord  Ellenborough  as  "one  who  has  the  reputa- 
tion of  being  the  officer  he  assumes  to  be  and  yet  is  not 
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a  good  officer  in  point  of  law."  (Rex  v.  Bedford  Level, 
6  East,  356;  Barlozv  v.  Standford,  82  111.  298;  State  v. 
Carroll,  38  Conn.  449;  8  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — ^p.  781,  and  cases  cited.)  Color  of  title  to  an  office 
has  been  defined  to  be  "that  which  in  appearance  is  title 
but  which  in  reality  is  no  title."  (Wright  v.  Mattison,  18 
How.  50;  8  Am.  &  Eng.  Ency.  of  Lraw, — 2d  ed. — 794.) 
Color  of  authority  (which  is  usually  considered  synonymous 
with  color  of  title)  to  an  office  is  held  to  be  authority  de- 
rived by  an  election  or  an  appointment,  however  irregular 
or  informal,  so  that  the  incumbent  be  not  a  mere  volunteer. 
(McCrary  on  Elections, — ^4th  ed. — sec.  253 ;  State  v.  Oates, 
86  Wis.  634;  People  v.  Lieb,  85  111.  484.)  The  board  of 
education  elected  at  the  town  hall  meeting  was  the  only 
board  of  education  that  assumed  or  attempted  to  transact 
any  business  for  said  township  high  school  district  up  to 
and  after  the  time  of  making  the  levy  in  this  case  and  the 
beginning  of  this  proceeding.  Its  members  were  not  mere 
volunteers.  They  were  elected  at  an  election  held  under  no- 
tice, at  which  they  received  a  much  larger  vote  than  was 
cast  for  the  Hopewell  board  of  education.  They  had  a  cer- 
tificate of  election  from  the  proper  officials  if  a  proper  notice 
for  the  town  hall  election  had  been  given.  We  are  disposed 
to  hold  that  under  the  decisions  they  had  such  color  of  au- 
thority to  act  as  would  make  them  de  facto  officers  under 
the  circumstances  of  this  case.  It  must  be  conceded  on 
this  record  that  there  existed  de  jure  offices,  as  to  said 
high  school  board,  to  be  filled,  and  that  the  Hopewell  board 
were  the  de  jure  officers.  While  there  cannot  be  a  de  facto 
officer  if  a  dc  jure  officer  is  exercising  the  functions  of  the 
office  in  question,  (McCahon  v.  Commissioners,  8  Kan. 
293;  Powers  V.  Commonwealth,  no  Ky.  386;  29  Cyc. 
1392;)  such  was  not  the  case  here.  The  Hopewell  school 
board,  after  it  was  organized,  did  not  attempt  to  act  as 
a  board.  The  so-called  town  hall  board,  from  the  time  of 
their  election  until  they  were  ousted  in  the  quo  zvarranto 

Digitized  by  VjOOQIC 


230  Howard  v.  Burke.  [248  ffl. 

proceedings,  assumed  to  act  as  such  board  of  education. 
They  were  the  only  officials  that  did  attempt  to  so  act. 
They  were  in  actual  possession  of  the  office.  Their  pos- 
session was  acquiesced  ill  and  acknowledged  b/  the  public 
to  such  an  extent  that,  so  far  as  the  public  and  third  per- 
sons are  concerned,  they  must  be  held  to  be  the  de  facto 
board  of  education  at  the  time  this  levy  was  made.  City 
of  Chicago  v.  Burke,  226  111.  191 ;  Samuels  v.  Drainage 
Comrs.  125  id.  536;  Pritchett  v.  People,  1  Gilm.  525;  At- 
torney General  v.  Crocker,  138  Mass.  214;  29  Cyc  1393, 
and  cases  cited. 

Judicial  decisions  are  practically  a  unit  in  holding  that 
the  acts  of  officers  de  facto,  so  far  as  they  affect  third  par- 
ties or  the  public,  in  the  absence  of  fraud,  are  as  valid  as 
those  of  officers  de  jure.  This  is  a  wise  and  salutary  rule. 
This  being  so,  equity  will  not  enjoin  the  collection  of  a 
tax  levied  in  proper  form  by  officials  who  are  acting  as 
de  facto  officers.  SchoHeld  v.  Watkins,  22  111.  66;  Mer- 
ritt  V.  Farris,  22  id.  303;  Metz  v.  Anderson,  23  id.  410; 
Union  Trust  Co,  v.  Weber,  96  id.  346;  Sharp  v.  Thomp- 
son, 100  id.  447. 

It  is  further  urged  that  the  damages  allowed  of  $250 
for  solicitors'  fees  cannot  be  sustained  because  there  is  no 
evidence  preserved  in  the  record  showing  that  such  fees 
were  reasonable  or  should  have  been  allowed.  The  tempo- 
rary injunction  was  dissolved  on  hearing.  Suggestions  in 
writing  were  filed  stating  the  nature  and  amount  of  the 
damages  claimed.  Instead  of  hearing  evidence  as  to  the 
amount  of  the  damages,  a  stipulation  was  filed  by  which  it 
was  agreed  that  "the  evidence,  if  heard,  would  show  that 
the  damages  for  the  defendants,  by  reason  of  solicitors' 
fees,  etc.,  would  be  in  the  sum  of  $250."  The  authorities 
cited  by  counsel  for  appellant,  such  as  Hamilton  v.  Stexv- 
^^1}  59  IH-  330j  to  the  effect  that  under  the  practice  in  our 
courts  a  party  should  not  be  mulcted  in  damages  until  he 
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shall  first  have  had  an  opportunity  to  be  heard  in  his  own 
defense  after  the  nature  of  the  demand  has  been  stated  in 
court,  are  not  in  point.  The  reason  for  this  rule  does  not 
apply  when  there  is  a  stipulation  in  the  record  which 
waived  the  hearing  and  the  preservation  of  the  evidence 
on  the  question  in  dispute. 

It  is  further  insisted  that  the  record  does  not  show  the 
employment  by  the  defendants  of  the  solicitors  who  were 
allowed  fees  in  this  case.  The  record  shows  that  these 
solicitors  appeared  for  the  defendants  in  the  injunction 
suit,  in  the  preparation  of  the  pleadings,  the  taking  of  evi- 
dence and  the  arguing  of  the  motion  for  dissolutiorf  of  the 
injunction,  and  that  the  injunction  was  dissolved.  This 
woric  was  for  the  benefit  of  the  defendants.  The  court,  in 
making  the  order  allowing  defendants'  solicitors'  fees,  spe- 
cifically named  the  counsel  here  in  question  as  the  solicitors 
for  defendants.  These  facts  are  prima  facie  proof  that 
these  solicitors  were  employed  by  the  defendants,  and  it 
will  be  presumed  that  they  were  properly  employed  until 
the  contrary  is  shown.  It  is  also  insisted  that  some  of 
these  defendants  were  county  officials,  and,  as  it  was  the 
duty  of  the  State's  attorney  to  appear  for  them,  it  was  not 
lawful  to  allow  solicitors'  fees  to  coimsel  here  in  question. 
While  it  is  true  the  statute  makes  it  the  duty  of  the  State's 
attorney  to  appear  for  county  officials,  there  is  no  law  pre- 
cluding the  employment  of  other  counsel.  On  this  record 
the  services  of  these  solicitors  appear  to  have  been  proper 
and  necessary,  and  the  court  did  not  err  in  allowing  the 
fees  in  question. 

We  have  considere<l  all  the  questions  raised  in  the  rec- 
ord and  find  that  the  decree  of  the  circuit  court,  must  be 

Decree  affirmed. 
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Caroline  Moore  et  al.  Plaintiflfs  in  Error,  vs,  Catherine 
Brandenburg  et  al.  Defendants  in  Error. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb.  8,  ipii. 

1.  Descent — exception  to  rule  that  heirs  cannot  bring  actions 
to  reduce  personal  estate  to  possession.  An  exception  to  the  rule 
that  the  administrator  represents  the  deceased  as  to  the  personal 
estate  and  is  entitled  to  possession  of  it,  and  that  the  heirs  have 
no  such  title  to  the  personal  estate  as  entitles  them  to  bring  suits 
in  regard  thereto,  exists  where  there  are  no  debts  or  any  claims 
against  the  deceased  and  no  administration. 

2.  Executors  and  administrators — when  appointment  of  an 
administrator  is  unnecessary.  If  there  are  no  debts  or  demands 
against  an  intestate  and  no  duties  which  an  administrator  could 
perform  except  to  distribute  the  assets  among  the  heirs  it  is  un- 
necessary to  appoint  an  administrator,  and  the  heirs  may  maintain 
necessary  actions  for  the  purpose  of  reducing  the  personal  estate 
to  possession  in  order  that  it  may  be  distributed. 

3.  Equity — equity  may  take  jurisdiction  of  distribution  of  es- 
tate under  unusual  circumstances.  While  a  court  of  equity  will 
not  ordinarily  take  jurisdiction  of  the  distribution  of  an  estate 
among  the  heirs  of  an  intestate,  yet  it  may  do  so  under  circum- 
stances which  are  extraordinary  or  unusual. 

4.  Same — when  equity  has  jurisdiction  of  bill  by  heirs  to  re- 
cover distributive  shares  of  personal  estate.  A  court  of  equity  has 
jurisdiction  of  a  bill  by  certain  heirs  of  an  intestate  against  the 
widow  and  the  other  heirs  which  alleges  that  the  deceased  died 
intestate,  leaving  no  debts,  and  that  the  funeral  expenses  are  paid ; 
that  no  administrator  was  appointed;  that  the  deceased  was  of 
unsound  mind,  and  while  in  such  condition  gave  away  his  entire 
personal  estate  to  the  defendants  through  their  fraud  and  undue 
influence  and  without  consideration,  and  that  the  defendants  have 
collected  large  sums  belonging  to  the  estate  which  they  have  re- 
tained and  for  which  they  refuse  to  account  to  the  complainants^ 
who  are  entitled  to  their  distributive  shares. 

5.  Same — when  equity  may  retain  jurisdiction  to  distribute 
property  among  heirs.  Where  a  court  of  equity  takes  jurisdiction 
of  a  bill  by  certain  heirs  against  the  widow  and  the  other  heirs  to 
set  aside  gifts  of  the  intestate  to  the  defendants,  which  it  is  al- 
leged were  obtained  by  the  fraud  and  undue  influence  of  the  de- 
fendants and  the  unsoundness  of  mind  on  the  part  of  the  intestate, 
it  may  retain  jurisdiction  to  distribute  the  property  if  it  is  deter- 
mined that  the  title  of  the  defendants  is  invalid  and  that  the  com- 
plainants are  entitled  to  their  distributive  shares. 
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6.  Same — when  citation  under  sections  8i  and  82  of  the  Ad- 
ministration act  is  not  an  adequate  remedy  at  law.  Where  a  bill 
is  filed  by  certain  heirs  against  the  widow  and  other  heirs  for  an 
accounting  and  to  set  aside  gifts  of  the  intestate's  personal  estate 
to  the  defendants  upon  the  ground  of  fraud  and  undue  influence 
by  them  and  the  unsoundness  of  mind  of  the  intestate,  the  court 
should  not  decline  to  take  jurisdiction  upon  the  ground  that  the 
parties  have  a  remedy  by  appointing  an  administrator  and  pro- 
ceeding against  the  defendants  by  citation,  under  sections  81  and 
82  of  the  Administration  act,  as  such  a  proceeding  is  not  a  proper 
one  to  try  contested  rights  and  title  to  property  between  the  ex- 
ecutors and  others. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Edgar  Eldredge, 
Judge,  presiding. 

This  is  a  bill  in  equity  brought  by  plaintiffs  in  error, 
Caroline  Moore,  Frank  Brandenburg,  George  Brandenburg 
and  Mary  Jones,  against  defendants  in  error,  Catherine 
Brandenburg,  Christian  Brandenburg,  Ruby  Brandenburg 
and  Raymond  Brandenburg,  in  the  circuit  court  of  LaSalle 
county,  to  cancel  and  set  aside  certain  gifts,  transfers  and 
assignments  of  money  and  other  personal  property  made 
to  the  defendants  in  error  by  Peter  Brandenburg,  now  de- 
ceased, and  for  an  accounting. 

The  bill  alleges  that  Peter  Brandenburg  departed  this 
life  at  Serena,  LaSalle  county,  on  August  16,  1907;  that 
he  left  surviving  Catherine  Brandenburg,  his  widow,  and 
Christian  Brandenburg  and  plaintiffs  in  error,  his  children 
and  only  heirs-at-law ;  that  at  the  time  of  his  death  he 
jwssessed  personal  property,  consisting  of  moneys,  notes, 
mortgages,  securities,  bank  accounts  and  other  goods  and 
chattels,  to  the  value  of  $40,000;  that  no  administrator 
had  been  appointed  and  there  had  been  no  settlement  of 
his  estate;  that  he  left  no  debts  and  his  funeral  and  other 
burial  expenses  had  been  paid;  that  for  a  long  time  prior 
to  his  death  he  was  old  and  infirm  in  body  and  of  unsound 

Digitized  by  VjOOQIC 


234  Moore  v.  Brandenburg.  [248 IIL 

mind;  that  he  was  wholly  incapable  of  transacting  his 
business  affairs  or  of  making  disposition  of  his  property; 
that  the  defendants  in  error  Catherine  Brandenburg  and 
Christian  Brandenburg  for  a  long  period  of  time  prior  to 
the  death  of  the  said  Peter  Brandenburg  assumed  the  con- 
trol and  management  of  his  property  and  business  interests 
and  retained  exclusive  control  and  management  of  the  same 
to  the  time  of  his  death;  that,  knowing  his  mental  and 
physical  condition,  they  took  advantage  of  the  trust  and 
confidence  growing  out  of  their  management  of  his  prop- 
erty, and  by  fraudulent  representation  as  to  the  nature  and 
effect  of  said  gifts  and  transfers  induced  the  said  Peter 
Brandenburg  to  make  them  certain  gifts  of  money  and 
property,  as  follows:  To  Catherine  Brandenburg  money 
and  property  to  the  value  of  $20,000,  to  Christian  Brand- 
enburg money  and  property  to  the  value  of  $10,000,  and 
to  Ruby  Brandenburg  and  Raymond  Brandenburg,  each, 
money  and  property  to  the  value  of  $2000;  that  said  gifts 
and  transfers  of  money  and  property  were  made  without 
consideration  and  at  the  request  and  solicitation  of  defend- 
ants in  error;  that  said  gifts  and  transfers  of  money  and 
property  were  fraudulently  obtained,  and  that  said  Peter 
Brandenburg  was  induced  to  make  said  gifts  and  transfers 
without  at  the  time  knowing  or  understanding  the  nature 
and  effect  thereof  or  the  kind  or  amount  of  property  so 
transferred.  The  bill  alleges  that  the  said  defendants  in 
error  Catherine  Brandenburg  and  Christian  Brandenburg 
resorted  to  fraudulent  practices  and  to  falsehood  and  mis- 
representation to  induce  the  said  Peter  Brandenburg  to 
make  and  execute  the  said  pretended  gifts,  transfers  and 
assignments  of  money  and  property,  and  that  in  making 
them  the  said  Peter  Brandenburg  was  under  improper  re- 
straint and  undue  influence  of  the  said  Catherine  Branden- 
burg and  Christian  Brandenburg.  The  bill  further  alleges 
that  while  having  charge  and  control  of  the  property,  busi- 
ness interests  and  effects  of  the  said  Peter  Brandenburg, 
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said  Catherine  Brandenburg  and  Christian  Brandenburg  re- 
ceived, collected  and  drew  from  various  banks  large  sums 
of  money  belonging  to  said  Peter  Brandenburg  and  to  his 
estate,  and  that  they  have  retained  the  same  and  refuse  to 
account  for  it  or  any  part  thereof.  The  bill  prays  that  the 
pretended  gifts  and  transfers  be  set  aside  and  for  an  ac- 
counting and  that  the  rights  and  interests  of  the  parties  to 
the  suit  may  be  determined  by  the  court. 

An  answer  was  filed  by  the  guardian  ad  litem  of  Ruby 
Brandenburg  and  Raymond  Brandenburg,  minor  defend- 
ants. The  defendants  Catherine  Brandenburg  and  Chris- 
tian Brandenburg  demurred  to  the  bill.  The  demurrer  was 
sustained  and  the  bill  dismissed  for  want  of  equity.  The 
case  was  appealed  to  the  Appellate  Court  for  the  Second 
District,  which  affirmed  the  decree  of  the  circuit  court,  and 
the  case  has  been  brought  to  this  court  by  writ  of  certiorari. 

C.  A.  Darnei.i<,  and  L.  B.  Olmstead,  for  plaintiffs  in 
error. 

Butters  &  Armstrong,  for  defendants  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Two  questions  are  involved  in  this  litigation:  First, 
do  the  heirs  of  an  intestate,  where  there  is  no  administra- 
tion and  no  debts,  take  such  title  to  the  personal  estate  as 
will  enable  them  to  maintain  a  bill  to  procure  their  dis- 
tributive share  of  the  estate?  Second,  have  the  plaintiffs 
in  error  an  adequate  remedy  at  law  for  the  reh'ef  asked? 
As  an  incident  to  the  first  contention  it  is  also  insisted  that 
a  court  of  equity  will  not,  unless  the  circumstances  be  un- 
usual, assume  jurisdiction  to  administer  an  estate.  It  is 
undoubtedly  true  that  a  court  of  equity  will  not  ordinarily 
take  jurisdiction  of  the  distribution  of  an  estate  among  the 
heirs  of  an  intestate.  This  will  only  be  done  under  cir- 
cumstances extraordinary  or  unusual  in  character,  and  in 
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the  decision  of  this  case  we  are  called  upon  to  determine 
whether  the  case  made  by  the  bill  is  one  justifying  the  ex- 
ercise of  equitable  jurisdiction. 

The  contention  of  defendants  in  error  that  no  title  to 
personal  property  of  an  intestate  vests  in  the  heirs  without 
administration,  and  they  cannot  therefore  maintain  a  bill 
in  equity  to  procure  their  distributive  share  of  the  estate, 
is  true  only  in  a  modified  degree.  While  the  naked  legal 
title  to  the  personal  property  of  an  intestate  vests  in  the 
administrator,  the  equitable  interest  vests  in  the  heirs  and 
the  administrator  holds  the  property  in  trust  for  the  pay- 
ment of  debts.  The  residue  after  the  payment  of  debts  be- 
longs to  the  distributees.  (People  v.  Brooks,  123  111.  246.) 
The  general  rule  is  that  the  administrator  represents  the 
deceased  as  to  the  personal  estate  and  is  entitled  to  take 
possession  of  it,  and  when  the  liabilities  are  discharged  dis- 
tribute the  residue  to  the  heirs  according  to  the  laws  of 
descent,  and  where  there  is  an  administrator  the  heirs  are 
not  entitled  to  sue  for  and  recover  property  belonging  to 
or  demands  due  the  intestate.  There  is,  however,  an  ex- 
ception to  the  general  rule  where  there  are  no  debts  or 
claims  of  any  kind  against  the  estate,  and  nothing  for  an 
administrator  to  do,  if  one  should  be  appointed,  except  to 
distribute  the  personal  estate  to  those  entitled  to  it  by  law. 
In  such  cases,  although  the  authorities  are  not  in  entire 
harmony,  the  weight  of  them  is  that  it  is  unnecessary  to 
go  through  the  legal  form  of  having  an  administrator  ap- 
pointed for  the  sole  purpose  of  distributing  the  personal  es- 
tate, but  the  heirs  may  maintain  necessary  actions  for  the 
purpose  of  reducing  property  to  possession  in  order  that  it 
may  be  distributed.  In  McCleary  v.  Menke,  109  111.  294, 
and  Lynch  v.  Rot  an,  39  id.  14,  it  was  held  that  where  there 
are  no  debts  of  the  intestate  and  no  administration  upon 
the  estate,  the  heirs  are  entitled  to  the  property  and  may 
maintain  an  action  therefor  in  their  own  names. 


Digitized  by  VjOOQIC 


Fab.  Ml.]  Moore  v.  Brandenburg.  237 

In  People  v.  Abbott,  105  111.  588,  the  sole  heir  of  an 
intestate  took  possession  of  the  personal  property  and  after 
the  payment  of  all  debts  and  liabilities  appropriated  and 
disposed  of  the  personal  estate.  Part  of  the  property  thus 
disposed  of  consisted  of  notes  due  the  intestate,  which  the 
sole  heir  endorsed,  transferred  and  delivered  to  another. 
The  transferee  died  testate,  and  her  executor  took  posses- 
sion of  and  inventoried  the  notes  as  assets  of  her  estate. 
Afterwards  an  administrator  of  the  sole  heir's  intestate 
was  appointed  and  endeavored  to  cause  the  notes,  or  the 
proceeds  thereof,  to  be  delivered  to  him  by  a  citation  un- 
der sections  81  and  82  of  the  Administration  act.  The 
title  of  the  assignee  of  the  notes  was  sustained.  This  court 
said  (p.  595)  :  "If  the  notes  be  delivered  to  the  adminis- 
trator he  has  only  the  duty  of  paying  the  proceeds  to  Lee, 
(the  heir,)  but  Lee  not  being  entitled  to  them  equitably,  he 
could  be  made,  by  the  decree  of  a  court  of  chancery,  to 
pay  them  over  to  appellees."  Here  the  bill  alleges  that  no 
administrator  has  been  appointed;  that  the  deceased  left 
no  debts;  that  his  funeral  and  other  burial  expenses  have 
been  fully  paid,  and  that  there  is  no  property  or  effects  be- 
longing to  the  estate  other  than  as  mentioned  in  the  bill. 
These  allegations  are  admitted  by  the  demurrer  to  be  true. 
There  is  no  dispute  as  to  who  are  the  heirs  of  Peter  Brand- 
enburg and  as  to  their  distributive  shares  in  his  personal 
estate,  if  he  left  any  such  estate.  No  one  but  the  widow 
and  heirs  has  any  interest  in  the  personal  property  or  is 
entitled  to  share  in  its  distribution.  The  equitable  title  is 
in  them.  The  disagreement  is  not  as  to  the  right  of  any 
of  the  parties  to  share  in  the  distribution  of  the  personal 
property  of  the  intestate,  but  is  as  to  the  title  of  the  intes- 
tate to  the  property  at  the  time  of  his  death,  and  that  must 
be  determined  before  there  can  be  any  distribution.  If  the 
allegations  of  the  bill  are  true, — and  they  are  admitted  to 
be  true  by  the  demurrer, — then  the  defendants  in  error  are 
not  the  owners  of  the  property  but.it  belongs  to  the  heirs 
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of  Peter  Brandenburg,  and,  there  being  no  creditors,  the 
heirs  may  sue  for  and  recover  the  property.  There  can  be 
no  doubt  that  under  the  allegations  of  the  bill  a  court  of 
equity  has  jurisdiction  to  hear  and  determine  the  validity 
of  the  title  to  the  property  claimed  by  the  defendants  in 
error,  and  we  see  no  reason  why  a  court  of  equity  cannot 
distribute  the  property,  if  it  is  determined  there  is  any  to 
distribute,  as  fairly  and  justly  as  the  probate  court.  The 
respective  shares  of  all  the  parties  are  fixed  by  statute,  ex- 
cept the  amount  of  the  widow's  award,  and  there  is  no 
insurmountable  difficulty  in  the  way  of  a  court  of  equity 
fairly  and  justly  fixing  that. 

'  In  Spencer  v.  Sprtiell,  196  111.  119,  an  heir  of  an  in- 
testate filed  a  bill  in  chancery  to  set  aside  conveyances  of 
real  and  personal  property  made  by  him  during  his  life- 
time. The  bill  alleged  >he  w-as  not  possessed  of  sufficient 
mental  capacity  to  make  disposition  of  his  property  and 
that  he  was  unduly  influenced  by  those  to  whom  the  prop- 
erty was  g^ven.  It  was  held  the  allegations  of  the  bill  were 
sustained  by  the  proofs  and  a  decree  was  entered  setting 
aside  the  conveyances  and  transfers  of  the  property.  It 
does  not  appear  that  the  right  of  the  heir  to  maintain  the 
bill  in  her  own  name  was  questioned  in  that  case,  but  this 
court  affirmed  the  decree  of  the  circuit  court  and  held  that 
that  court  had  full  power  to  render  the  decree  it  did. 

That  cases  where  there  are  no  debts  of  the  intestate 
and  no  administration  of  the  estate  form  an  exception  to 
the  rule  that  heiris  cannot  sue  for  and  recover  property  of 
the  estate  in  their  own  right  has  been  held,  we  believe,  by 
a  majority  of  the  courts  of  last  resort  in  other  States  where 
the  question  has  been  presented  and  passed  upon.     Some 
of  the  decisions  so  holding  are :  '  Ferguson  v.  Barnes,    58 
Ind.  169;   Giddings  v.  Steele,  28  Tex.  733;   91  Am.  E>ec. 
336;   Magel  V.  Milligan,  150  Ind.  582;   65  Am.  St.  Rep. 
382,  and  cases  cited  in  note;    Teal  v.  Chancellor,  117  A.la^ 
612.     The  author  of  the  chapter  on  Descent  and  Distribu- 
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tion  in  14  Cyc.  in  discussing  this  subject  says  (p.  109)  : 
"According  to  the  weight  of  authority,  however,  where 
there  are  no  debts  and  no  letters  of  administration  have 
been  granted,  the  heirs  or  distributees  may  take  or  divide 
and  enforce  choses  in  action  of  the  intestate  or  receive  pay- 
ment of  and  discharge  the  same."  And  on  page  157 :  "An 
heir  or  distributee  may  maintain  a  bill  in  equity  against  his 
co-heirs  or  co-distributees  for  an  accounting  or  for  the  pur- 
pose of  obtaining  his  distributive  share  of  an  estate  where 
the  administration  has  been  closed,  or  where  there  has  been 
no  administration  and  there  are  no  creditors,  or  where 
there  has  been  a  mistake  as  to  the  value  of  the  property 
of  decedent  or  fraud  in  settling  the  estate." 

In  our  opinion,  if  there  were  an  administrator  appointed 
under  the  facts  alleged  in  the  bill  in  this  case,  he  would  be 
required  to  resort  to  a  court  of  equity  to  have  the  title  to 
the  property  in  dispute  determined.  The  only  parties  hav- 
ing any  interest  in  the  property  in  dispute  are  parties  to  this 
litigation,  and  the  bill  makes  a  case  for  the  exercise  of  equi- 
table jurisdiction.  A  court  of  equity  having  been  properly 
appealed  to  for  relief,  will  not,  if  the  bill  is  sustained  by 
the  proof,  stop  with  merely  declaring  the  title  of  defend- 
ants in  error  to  be  invalid,  but  will  retain  jurisdiction  for 
the  purpose  of  adjusting  all  the  rights  of  the  parties,  even 
though  in  doing  this  it  may  be,  in  part,  administering 
purely  legal  remedies.  In  discussing  the  right  of  an  heir 
to  the  personal  property  of  an  intestate  without  adminis- 
tration, where  there  were  no  debts,  this  court,  in  Lewis  v. 
Lyons,  13  111.  117,  used  language  that  seems  pertinent  to 
this  case.  The  court  said  (p.  121)  :  "It  would  be  a  mock- 
ery of  justice  for  a  court  of  chancery  to  require  the  heir 
to  pay  over  the  money  to  the  administrator  w^hen  he  has  no 
debts  to  pay  and  no  legitimate  use  for  it,  merely  for  the 
purpose  of  allowing  him  to  retain  and  use  it  for  perhaps 
two  years  and  then  to  pay  it  back  to  the  heir,  retaining 
his  costs  and  commissions, — costs  uselessly  made  and  com- 
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missions  earned  by  no  beneficial  services,  but  in  a  business 
which  he  seeks  through  an  expensive  suit  in  chancery  and 
which  can  benefit  himself  alone." 

We  conclude  that  under  the  allegations  of  the  bill  in 
this  case  neither  reason  nor  justice  requires  a  dismissal  of 
this  proceeding  and  the  appointment  of  an  administrator 
to  do  the  same  thing  that  may  be  as  fully  and  completely 
done  by  a  court  of  chancery  in  this  case,  and  while  this 
conclusion  is  not  sustained  by  all  the  authorities,  it  is  by 
a  very  large  number,  and,  we  believe,  by  a  much  greater 
weight  of  them. 

Defendants  in  error  contend  that  the  demurrer  was 
properly  sustained  because  plaintiffs  in  error  have  a  com- 
plete and  adequate  remedy  at  law.  The  remedy  pointed 
out  is  the  appointment  of  an  administrator,  and  a  proceed- 
ing, under  sections  8i  and  82  of  the  Administration  act,  by 
citation  against  defendants  in  error.  Those  sections  have 
been  frequently  before  this  court  and  as  understood  and 
construed  were  not  designed  to  apply  to  a  case  like  this. 
In  the  case  of  Dinsmoor  v.  Bressler,  164  111.  211,  the  court 
said,  on  page  221 :  "The  summary  proceeding  in  the  pro- 
bate court  to  compel  the  production  and  delivery  of  prop- 
erty *is  not  the  proper  remedy  *  *  *  to  try  con- 
tested rights  and  title  to  property  between  the  executor 
and  others.'  (2  Woerner's  Am.  Law  of  Administration, 
sec.  325,  p.  681.)  *Nor  does  the  power  conferred  upon 
probate  courts  to  subpoena  and  examine  parties  alleged  to 
conceal  or  withhold  property  of  the  estate  authorize  such 
courts  to  try  the  title  to  the  property  in  dispute.'  (i  id. 
sec.  151,  p.  347;  Schouler  on  Executors  and  Administra- 
tors, sec.  270.)  If  sections  81  and  82  could  be  used  to 
settle  contested  rights  to  property  as  between  executors  and 
administrators  on  the  one  side  and  third  persons  on  the 
other,  they  would  operate  as  an  infringement  upon  the 
constitutional  right  to  trial  by  jury,  as  they  contain  no  pro- 
vision for  a  jury  trial.''    This  case  was  cited  with  approval 
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in  Martin  v.  Martin,  170  111.  18,  where  the  court  said 
(p.  28)  :  "The  statute  is  not  designed  to  afford  the  means 
of  collecting  debts  due  to  estates,  (Williams  v.  Conley,  20 
111.  643,)  nor  to  try  contested  rights  and  title  to  property 
between  the  executors  and  others.  {Dinsmoor  v.  Bressler, 
supra.)  The  mere  fact  that  one  party  to  the  controversy 
is  an  executor  will  not  justify  depriving  the  other  party 
of  a  trial  by  jury  or  authorize  his  imprisonment,  but  in  a 
proper  case  the  court  may  order  the  property  or  effects  to 
be  delivered  up,  or  the  proceeds  or  value  thereof  in  case  the 
same  has  been  converted." 

Statutes  authorizing  a  summary  proceeding  in  the  pro- 
bate court  for  the  discovery  of  concealed  assets  of  an  es- 
tate exist  in  many  States  of  the  Union.  Some  of  them  are 
similar  to  ours  and  some  do  not  confer  as  much  power  on 
the  probate  court  as  our  statute.  The  construction  we  have 
g^ven  our  statute  is  in  harmony  with  that  given  similar 
statutes  in  other  States.  (Humbarger  v.  Humbarger,  72 
Kan.  412;  115  Am.  St.  Rep.  204,  where  an  exhaustive 
note  will  be  found.)  Furthermore,  the  bill  in  this  case 
prays  for  an  accounting  by  defendants  in  error  for  por- 
tions of  the  property  converted  and  disposed  of  by  them, 
and  it  certainly  could  not  be  contended  that  such  relief 
could  be  granted  by  the  probate  court  in  a  proceeding  by 
citation  under  sections  81  and  82.  In  our  opinion,  whether 
the  case  made  by  the  bill  is  one  for  the  exclusive  jurisdic- 
tion of  a  court  of  equity  or  not,  it  is  a  proper  case  for 
equitable  jurisdiction,  and  the  demurrer  to  the  bill  should 
have  been  overruled. 

The  judgment  of  the  Appellate  Court  and  the  decree 
of  the  circuit  court  are  reversed  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  overrule  the  demurrer. 
Reversed  and  remanded,  with  directions. 


94  8  —  le 
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The  City  oi?  Chicago  et  al.  Appellants,  vs.  The  Tribune 
Company,  Appellee. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb,  10,  ipit. 

1.  ScHOOi.  LANDS — school  lands  are  not  held  by  State  as  trus- 
tee for  a  charitable  use.  The  grant  of  school  lands  by  the  United 
States  to  the  State  of  Illinois  was  not,  under  the  compact  of  18 18, 
a  donation  of  such  lands  to  the  State  for  a  charitable  use  but  was 
a  purchase  by  the  State  for  a  valuable  consideration,  consisting  of 
the  surrender  by  the  State  of  two  important  rights  of  sovereignty. 

2.  Same — school  lands  may  be  leased  or  sold  as  the  legislature 
may  provide.  Section  2  of  article  8  of  the  constitution  puts  it,  be- 
yond the  power  of  the  legislature  to  divert  school  lands  to  any 
other  purpose  than  the  support  of  schools,  but  the  legislature  may, 
without  violating  such  provision  of  the  constitution,  authorize  a 
lease  or  sale  of  such  lands,  and  the  mere  lease  or  sale  thereof  un- 
der legislative  authority  is  not,  of  itself,  a  diversion  of  the  land 
from  its  purpose. 

3.  Leases — a  long-term  lease  is  not  a  sale.  A  lease  for  a  fixed 
and  definite  period,  conditioned  upon  the  payment  of  a  fixed  an- 
nual rental,  even  though  for  a  long  term  of  years,  is  a  lease  and 
not  a  sale,  notwithstanding  the  language  of  the  Conveyances  act 
and  the  act  relating  to  judgments,  which  specifies  that  long-terra 
leases  shall  be  included  within  the  term  "real  estate." 

4.  Same — when  surrender  of  right  to  re-valuation  is  not  without 
consideration.  The  surrender  by  a  lessor  of  the  right  to  periodical 
re-valuation  as  the  basis  for  fixing  the  annual  rental  for  the  en- 
suing period  of  years  is  not  without  consideration,  where  the  lessee 
agrees,  in  consideration  of  the  waiver  of  such  right  and  the  fixing 
of  a  definite  annual  rental  for  the  remainder  of  the  term,  to  erect 
a  building  upon  the  land  to  cost  not  less  than  $400,000,  and  which, 
in  fact,  cost  nearly  $2,000,000  to  erect. 

5.  Contracts — beneficiary  should  be  allowed  to  judge  whether 
a  trustee's  contract  is  fair  and  favorable.  Where  a  trustee,  or  a 
board  occupying  the  same  relation  and  having  duties  to  perform 
for  a  beneficiary,  enters  into  a  contract  with  a  party  who  is  rep- 
resented by  such  trustee  or  a  member  of  the  board,  the  beneficiary 
should  be  allowed  to  judge  whether  the  contract  is  fair  and  favor- 
able, and  to  confirm  or  avoid  it,  according  to  his  judgment. 

6.  Same — when  contract  by  board  of  education  is  not  affected 
by  fact  that  a  member  of  the  board  is  attorney  for  the  lessee.  The 
mere  fact  that  at  the  time  certain  modifications  and  agreements 
were  made  by  a  board  of  education  with  reference  tQ  a  lease  q{ 
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school  lands  one  member  of  the  board  was  the  attorney  for  the 
corporation  lessee  does  not  affect  the  validity  of  the  contract, 
where  such  member  was  not  employed  by  the  lessee  or  authorized 
to  represent  it  generally,  but  only  to  defend  certain  libel  suits. 

7.  Sam£ — when  an  objection  to  contract  of  board  of  education 
is  obviated  by  ratincation.  An  objection  to  a  contract  between  a 
board  of  education  and  a  lessee  of  school  lands,  based  upon  the 
ground  that  the  lessee  was  at  the  time  represented  in  certain  mat- 
ters by  an  attorney  who  was  a  member  of  the  board  and  who  acted 
with  the  board  in  the  transaction,  is  obviated  where  the  contract 
and  leases  were  subsequently  ratified  and  confirmed  after  such  at- 
torney ceased  to  be  a  member  of  the  board. 

8.  The  court  holds,  in  this  case,  that  the  charges  of  fraud  and 
unfair  dealing  with  reference  to  the  appellee's  leases  are  without 
basis  in  the  evidence  and  that  the  decree  dismissing  the  bill  was 
right. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding. 

Clarence  N.  Goodwin,  Frank  Hamlin,  and  Angus 
Roy  Shannon,  for  appellants. 

IsHAM,  Lincoln  &  Beale,  and  Donald  L.  Morrill, 
for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  title  to  school  lands  in  the  city  of  Chicago  is  vested 
in  the  city  by  a  grant  from  the  State  in  trust  for  the  use 
of  schools,  and  the  control  and  management  of  the  same 
are  vested  in  a  board  of  education  of  twenty-one  members, 
subject  to  control  by  the  legislature  and  with  powers  de- 
fined by  the  statute.  On  May  8,  1880,  the  appellee,  the 
Tribune  Company,  was  occupying  under  an  existing  lease 
lots  12,  13  and  14  in  block  142,  in  School  Section  addition 
to  Chicago,  which  was  school  property,  and  had  improved 
the  same  with  a  building,  which  it  occupied  for  the  pur- 
poses of  its  business.    On  that  day  the  board  of  education, 
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one  of  the  appellants,  having  the  right,  by  a  provision  of 
the  School  law,  to  lease  the  property,  executed  a  lease  to 
the  Tribune  Company  for  a  term  of  fifty  years,  at  an  an- 
nual rental  of  $7776  for  the  first  five  years  and  thereafter 
at  an  annual  rental  of  six  per  cent  of  valuations  made  every 
five  years  by  appraisement.  Under  this  lease  an  appraise- 
ment was  made  in  1885,  which  was  the  subject  of  litiga- 
tion between  the  parties,  and  on  June  15,  1888,  the  board 
of  education  and  the  Tribune  Company  executed  an  agree- 
ment reciting  the  dispute  between  the  parties  and  the  mak- 
ing of  said  agreement  for  the  purpose  of  compromising 
and  adjusting  the  matters  in  dispute.  That  agreement  ex- 
tended the  term  to  May  8,  1985,  and  changed  the  re-valua- 
tion periods  from  five  years  to  ten  years,  the  first  appraisal 
to  be  made  in  1895  and  each  appraisal  to  stand  for  ten  years. 
It  was  therein  agreed  that  the  lease  as  so  changed  should 
stand  in  full  force  and  eflfect.  The  rent  was  .payable  quar- 
terly in  advance,  and  the  Tribune  Company  paid  rent  on 
the  basis  of  six  per  cent  of  the  appraised  valuation.  Un- 
der the  lease  another  appraisement  was  to  be  made  on  May 
8>  1895,  and  the  appraisers  then  fixed  the  value  of  the  three 
lots  at  $500,000  and  the  rental  for  the  ensuing  ten  years 
at  $30,000  per  year.  There  were  negotiations  between  the 
Tribune  Company  and  the  committee  of  the  board  of  edu- 
cation for  a  fixed  and  certain  rental  for  the  remainder  of 
the  term,  and  on  May  30,  1895,  the  board  of  education  and 
the  Tribune  Company  entered  into  an  agreement  fixing  such 
yearly  rental  at  $30,000  from  May  8,  1895,  to  May  8,  1905, 
and  a  yearly  rental  of  $31,500  for  each  of  the  remaining 
eighty  years  of  the  term,  all  payable  in  equal  quarterly  pay- 
ments in  advance.  The  board  of  education  waived  the  re- 
valuations, and  it  was  provided  that,  except  as  so  changed, 
the  lease  of  1880  and  the  supplemental  agreement  of  1888 
should  stand  and  be  in  full  force  and  effect.  There  were 
leases  of  lots  15,  16  and  17  in  the  same  block  similar  to 
the  one  held  by  the  Tribime  Company  and  which  had  been 
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extended  to  1985  but  still  provided  for  re-valuations  every 
ten  years.  The  appraisement  of  these  lots  on  May  8,  1895, 
was  $84,000  each,  cash  value,  and  the  annual  rental  for  the 
ten  year  period  following  was  $5040  each.  On  Novem- 
ber 17,  1897,  the  Tribune  Company  had  acquired  the  leases 
of  lots  15  and  16,  and  on  that  day  the  board  of  education 
and  the  Tribune  Company  entered  into  an  agreement  recit- 
ing that  the  company  owned  the  leasehold  in  lot  15  under 
a  lease  to  Thomas  Mackin  and  the  leasehold  in  lot  16  under 
a  lease  to  Samuel  Gregsten,  and  the  company  agreed  to  pay 
as  rent  for  said  lots  $10,080  a  year  from  February  8,  1898, 
until  May  8,  1905,  and  an  annual  rental  for  the  balance 
of  the  term  of  $10,580.  The  board  of  education  waived 
the  re-valuation  clauses  in  the  leases,  and  in  consideratioT! 
thereof  the  Tribune  Company  agreed  to  put  improvements 
on  the  five  lots  of  the  value  of  not  less  than  $300,000.  The 
leases,  except  as  modified  by  the  agreement,  were  confirmed 
and  declared  to  be  in  full  force  and  effect.  The  Tribune 
Company  also  acquired  the  leasehold  of  lot  17,  and  on  De- 
cember 14,  1899,  the  board  of  education  and  the  Tribune 
Company  made  a  further  agreement,  by  which  the  com- 
pany agreed  to  pay  an  annual  rent  for  that  lot  of  $5040 
from  February  8,  1900,  to  May  8,  1905,  and  for  each  of 
the  next  ten  years  $5292,  and  an  annual  rental  of  $5556.60 
for  each  of  the  remaining  seventy  years  of  the  term.  The 
board  of  education  waived  the  re-valuation  clause  in  the 
lease  of  that  lot,  and  the  Tribune  Company  agreed  to  erect 
a  new  building  on  the  six  lots  to  cost  not  less  than  $400,000. 
This  agreement  ratified  and  confirmed  all  the  preceding 
leases,  supplemental  leases  and  agreements  and  provided 
that  they  should  stand  and  be  in  full  force  and  effect  as 
modified.  The  Tribune  Company  erected  a  building  on  the 
premises  for  about  $1,800,000  and  paid  rent  quarterly  in 
advance  at  the  rates  specified  in  the  leases  and  agreements 
as  modified.  The  city  of  Chicago  afterward  filed  the  bill 
in  this  case  asking  the  court  to  set  aside  all  the  said  leases. 
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instruments  and  agreements,  and  the  board  of  education 
was  added  as  a  complainant,  by  amendment,  in  1907.  The 
bill  and  amended  bill  were  answered  and  the  issues  were 
referred  to  a  master  in  chancery,  who  took  the  evidence 
and  reported  in  favor  of  the  defendant  on  all  the  issues  of 
fact,  and  recommended,  as  a  conclusion  of  law,  that  the 
bill  should  be  dismissed  for  want  of  equity.  The  chancellor 
heard  and  considered  the  evidence  on  exceptions  to  the  re- 
port of  the  master,  overruled  the  exceptions  and  dismissed 
the  bill  for  w-ant  of  equity.  The  complainants  prayed  an 
appeal,  and  alleged  that  the  instruments  in  question  were 
executed  in  violation  of  the  State  and  Federal  constitutions 
and  had  the  effect  to  deprive  them  of  constitutional  rights, 
'^he  appeal  was  therefore  allowed  to  this  court  and  was 
perfected. 

Section  2  of  article  8  of  the  constitution  provides  that 
all  property  donated,  granted  or  received  for  schools,  and 
the  proceeds  thereof,  shall  be  faithfully  applied  to  the  ob- 
jects for  which  such  gifts  or  grants  were  made,  and  it  is 
assigned  for  error  that  the  modifying  agreements  of  1895, 
1897  2tnd  1899  violated  that  provision  by  diverting  school 
property  from  the  objects  for  which  it  was  granted,  and 
also  violated  the  fourteenth  amendment  to  the  constitution 
of  the  United  States  by  surrendering  to  the  defendant, 
without  consideration,  the  benefit  of  future  increase  in  the 
value  of  the  property  and  amounted  to  a  taking  of  prop- 
erty without  due  process  of  law.  So  far  as  section  2  of 
article  8  of  the  constitution  is  concerned,  there  was  no  alle- 
gation in  tbe  bill  and  no  evidence  produced  tending  to  show 
that  the  rent  had  not  been  or  was  not  intended  to  be  faith- 
fully applied  by  the  board  of  education  to  the  use  of  the 
schools,  even  if  misconduct  of  that  kind  would  affect  the 
defendant  without  its  fault.  The  constitutional  provision 
puts  it  beyond  the  power  of  the  legislature  to  divert  school 
lands  to  any  other  purpose  than  the  support  of  the  schools, 
but  there  has  been  no  diversion  of  this  property  to  any 
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other  purpose.  We  are  unable  to  perceive  any  connection 
between  the  fourteenth  amendment  to  the  constitution  of 
the  United  States  and  the  agreements  sought  to  be  set  aside, 
and  it  is  not  true  that  the  right  to  re-valuations  was  sur- 
rendered or  given  away  without  a  valuable  consideration. 

It  is  also  contended  that  the  agreements  were  in  vio- 
lation of  the  compact  created  by  the  act  of  Congress  of 
April  1 8,  1818,  offering  to  the  constitutional  convention 
held  at  Kaskaskia  section  16  in  every  township  for  the  use 
of  schools  and  the  acceptance  of  the  same  by  the  conven- 
tion on  August  26,  1 8 18.  Counsel  say  that  the  school  lands 
in  Chicago  are  held  by  the  city  under  a  donation  from  the 
government  for  a  charitable  use,  and  that  the  agreements 
constitute  a  gross  breach  of  the  trust.  The  proposition  of 
Congress  was  to  grant  the  school  lands  to  the  State,  to- 
gether with  other  things,  subject  to  the  conditions  that  the 
State  should  by  an  irrevocable  ordinance  exempt  from  taxes 
lands  sold  by  the  United  States  for  five  years  after  the  day 
of  sale  and  bounty  lands  held  by  the  patentees  or  their  heirs 
for  three  years  from  the  date  of  the  patents,  and  that  lands 
of  non-residents  should  never  be  taxed  higher  than  lands 
of  residents  of  the  State.  The  question  whether  the  com- 
pact made  the  State  the  trustee  of  a  charitable  use  was  de- 
cided in  Bradley  v.  Case,  3  Scam.  585,  where  it  was  held 
that  the  State  purchased  the  lands  for  a  valuable  considera- 
tion by  surrendering  two  important  right3  of  sovereignty; 
that  the  United  States  was  not  and  never  had  been  a  donor 
for  charitable  purposes  and  had  no  right  whatever  to  con- 
trol the  lands  vested  in  the  State.  The  doctrine  of  that 
case  was  reiterated  in  Trustees  of  Schools  v.  Schroll,  120 
111.  509,  and  adhered  to  in  Black  v.  Chicago,  Burlington 
-and  Quincy  Railroad  Co,  237  id.  500.  School  lands  are  not 
held  by  the  State  as  trustee  for  a  charitable  use,  and  they 
may  be  leased  or  sold,  as  the  legislature  may  provide.  The 
School  law  of  1872,  and  each  subsequent  act,  has  provided 
that  the  board  of  education  may  lease  such  property,  or  the 
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city  may  sell  it,  upon  request  of  the  board.  There  was  no 
violation  of  any  compact  or  agreement  with  the  United 
States. 

It  is  next  argued  that  the  leases,  as  extended  until  1985, 
amounted  to  a  sale  of  the  property,  which  was  beyond  the 
power  of  the  board  of  education,  and  the  basis  of  the  argu- 
ment is  that  the  terms  were  long.  Reliance  is  placed  upon 
the  act  in  regard  to  judgments,  which  declares  that  lease- 
hold estates,  when  the  unexpired  term  exceeds  five  years, 
shall  be  included  in  the  term  "real  estate,"  as  used  in  that 
act,  and  also  upon  the  Conveyance  act,  as  including  leases 
like  these.  The  question  raised  as  to  the  nature  or  quality  of 
a  leasehold  estate  has  little  or  nothing  to  do  with  the  ques- 
tion whether  these  leases  constituted  a  sale  of  the  property. 
A  decision  that  a  lease  for  a  long  term  is  personal  property 
or  a  chattel  real,  or  real  estate  proper,  would  not  affect  the 
question  whether  the  instrument  is  a  lease  or  a  sale.  Words 
used  in  the  statute  are  to  be  taken  in  their  ordinary  accep- 
tation, and  a  lease,  although  for  a  long  term,  with  payments 
of  annual  rent,  is  npt  a  sale,  which  is  a  grant  of  absolute 
ownership.  These  leases  were  for  a  fixed  and  determinate 
period,  conditioned  upon  the  payment  of  fixed  annual  ren- 
tal, and  have  all  the  characteristics  of  a  lease  and  none  of 
the  features  of  a  sale. 

It  is  also  urged  that  the  agreements  were  unfair,  im- 
provident and  fraudulent,  and  therefore  ought  to  be  set 
aside.     It  is  charged  that  the  modifications  made  in  1895 
and  1897  were  fraudulent  and  voidable  in  law  because  one 
Alfred  S.  Trude  was  a  member  of  the  board  of  education 
and  acted  in  the  matter  and  was  also  attorney  for  the  de- 
fendant.   He  was  not  a  member  of  the  board  in  1899,  when 
the  last  modification  was  made  and  all  the  leases  were  rati- 
fied and  confinned  by  the  board  of  education,  so  that  the 
validity  of  the  leases  does  not  depend  upon  his  action.     If 
the  modifications  were  voidable  at  the  election  of  the  board, 
their  ratification  years  afterward  would  constitute  an  elec- 
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tion  to  confirm  them.     However,  the  question  raised  de- 
serves consideration,  and  we  are  of  the  opinion  that  the 
leases  were  not  voidable  on  the  ground  alleged.    Trude  was 
an  attorney  at  law  and  had  been  employed  by  the  defend- 
ant in  various  libel  suits  covering  a  number  of  years,  but 
his  emplojrment  was  specific  for  the  particular  cases,  and 
he  was  never  employed  by  the  defendant  in  relation  to  its 
business  affairs  or  any  other  matters  than  those  specified. 
He  was  not  an  officer  of  the  defendant  nor  authorized  to 
act  for  it  except  in  the  defense  of  suits  for  a  particular 
class  of  torts,  and  he  was  no  more  a  representative  of  the 
defendant  than  any  attorney  is  the  representative  in  busi- 
ness affairs  of  a  client  who   habitually  employs  him   in 
litigated  cases.     There  is  a  controversy  between  counsel 
concerning  the  law  in  cases  where  trustees,  or  a  body  or 
board  occupying  the  same  position  and  having  duties  to  dis- 
charge for  a  beneficiary,  enter  into  a  contract  with  a  party 
who  is  one  of  the  trustees  or  a  member  of  the  body  or 
board,  or  who  is  represented  by  a  member  authorized  to 
'act  for  him,  and  there  is  some  difference  of  opinion  be- 
tween different  courts  on  that  question.    Some  courts  have 
held  that  if  the  vote  of  the  party  or  his  representative,  as 
a  member  of  the  body  or  board,  was  not  necessary  to  the 
contract,  and  the  contract  is  such  that  the  court  considers 
it  fair  and  just,  it  will  be  sustained.    In  that  view  contracts 
are  made  or  unmade,  according  to  the  judgment  of  the 
court  concerning  the  fairness  of  the  contract,  if  the  act  of 
the  interested  party  or  his  representative  was  not  essential 
to  the  making  of  the  contract.     It  seems  to  us  a  better 
rule  that  the  beneficiary  should  be  allowed  to  judge  whether 
the  contract  is  fair  and  favorable  to  his  interests  and  to 
confirm  or  avoid  it  according  to  his  own  judgment  rather 
than  to  have  the  court  determine  the  question  for  him,  and 
ordinarily  no  one  can  say  that  there  would  have  been  a 
majority  sufficient  to  do  the  act  if  the  interested  member 
had  performed  his  duty  and  used  his  best  efforts  for  the 

Digitized  by  VjOOQIC 


250  City  of  Chicago  v.  Tribune  Co.         [248  111. 

one  to  whom  he  owed  the  obligation.  The  general  rule  is, 
that  one  occupying  a  trust  relation  cannot  place  himself  in 
a  position  which  would  subject  him  to  conflicting  duties  or 
expose  him  to  the  temptation  of  acting  contrary  to  the  in- 
terests of  the  party  to  whom  he  owes  a  tiuty.  We  regard 
the  rule  governing  trustees,  and  those  occupying  confi- 
dential relations  generally,  as  the  better  one.  (Aberdeen 
Raihvay  Co,  v.  Blaikie,  i  Macq.  461 ;  People  v.  Township 
Board,  11  Mich.  222;  Nunemacher  v.  City  of  Louisville, 
98  Ky.  334;  Traction  Co,  v.  Board  of  Public  Works,  56 
N.  J.  L.  431 ;  City  of  Ft.  Wayne  v.  Rosenthal,  75  Ind.  156; 
Ashley  v.  Kinnan,  2  N.  Y.  Supp.  574.)  If  the  board  of 
education  was,  in  fact,  entering  into  contracts  with  one  of 
its  own  members  as  a  representative  of  the  defendant,  we 
think  the  contract  would  be  voidable  at  the  election  of  the 
complainants,  but  the  relation  of  Trude  to  the  defendant 
Avas  not  such  as  would  make  him  its  representative  in  the 
transaction.  Perhaps  a  fine  sense  of  propriety  would  lead 
one  who  is  habitually  employed. by  another,  or  with  whom 
he  has  profitable  business  relations,  to  withdraw  entirely 
from  any  participation  in  a  matter  in  which  such  person  is 
concerned,  and  if  he  does  act,  perhaps  the  contract  would 
receive  a  closer  scrutiny  than  it  otherwise  would.  We  do 
not  regard  the  modifications  of  1895  ^"^  ^^97  ^  voidable 
on  account  of  the  participation  of  Trude,  leaving  out  of 
view  the  ratification  in  1899. 

Finally,  it  is  contended  that  the  waiver  of  the  re-valua- 
tion clause  in  the  leases  was  fraudulent,  as  a  matter  of  fact, 
because  the  school  fund  was  thereby  deprived  of  increased, 
rentals  in  the  future  which  would  result  from  re-valuations. 
There  had  been  a  great  advance  in  the  value  of  the  proj>- 
erty,  but  whether  there  would  be  further  advances,  or  the 
extent  of  them,  was  purely  guesswork  and  speculation ;  but 
if  such  advances  could  be  reasonably  expected,  the  evidence 
was  conclusive  that  leases  with  re-valuation  clauses  had 
been  generally  abandoned  as  being  unfavorable  to  the  nciak- 
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ing  of  valuable  improvements  on  leased  property  and  ob- 
jectionable in  many  other  respects,  which  were  stated  by 
many  disinterested  witnesses  of  large  experience.  It  is  not 
necessary  to  go  into  the  reasons  given  in  detail  by  the 
witnesses,  which  are  entirely  satisfactory  and  support  their 
conclusions.  The  defendant,  in  consideration  of  the  waiver 
of  re-valuations  and  a  fixed  and  certain  rental,  ag'reed  to 
erect  on  the  lots  buildings  to  cost  not  less  than  $400,000, 
and,  in  fact,  did  erect  a  building  that  cost  about  $1,800,000. 

The  charges  of  fraud  and  unfair  dealing,  and  of  the 
consequent  invalidity  of  the  leases  and  the  modifications  of 
the  same,  are  without  any  basis  in  the  evidence,  and  we  do 
not  see  how  the  chancellor  could  have  reached  any  different 
conclusion.  The  charges  of  the  bill  not  being  sustained  by 
the  proof,  the  chancellor  did  right  in  dismissing  it. 

The  decree  is  affirmed.  ^^^^^^  ^^^^^^_ 


Michael  J.  Howard,  Appellee,  vs.  Guy  L.  BoylE  et  al. 

Appellants. 

Opinion  filed  December  2T,  ipio — Rehearing  denied  Feb.  10,  ipii. 

1.  Partition — material  averment  neither  admitted  nor  denied 
must  be  proved.  An  averment  in  a  bill  for  partition  and  account- 
ing that  a  certain  deed  was,  in  fact,  but  a  mortgage  to  secure  pay- 
ment of  a  loan  is  a  material  allegation,  which  must  be  proved  even 
though  not  denied  by  the  answer ;  and  in  the  absence  of  any  proof 
of  the  circumstances  under  which  the  deed  was  made,  or  the  con- 
sideration therefor,  it  is  error  to  decree  that  the  deed  was,  in  fact, 
a  mortgage. 

2.  Equity — decree  should  not  find  as  to  matters  not  supported 
by  any  proof.  It  is  error  for  a  partition  decree  to  find  that  a  cer- 
tain amount  of  interest  and  a  certain  amount  of  the  principal  debt 
secured  by  a  trust  deed  of  the  premises  had  been  paid  by  the  com- 
plainant and  defendant  out  of  the  rents  and  profits  of  the  building, 
where  there  is  no  proof  whatever  of  such  facts;  and  the  error  is 
not  harmless  because  the  cause  was  referred  to  the  master  to  take 
an  accounting,  if  the  decree  by  its  terms  precludes  the  master  from 
taking  account  of  such  matters. 
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Appear,  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  A.  Dupuy,  Judge,  presiding. 

BowERSOCK  &  Stili^weli.,  and  Caswei.1*  &  Heai.y,  for 
appellants. 

Flynn  &  Lyon,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  was  a  bill  for  partition,  filed  by  appellee  in  the 
superior  court  of  Cook  county.  The  bill  alleged  that  ap- 
pellee and  the  appellant  Guy  L.  Boyle  were  the  owners,  as 
tenants  in  common,  of  real  estate,  and  improvements  there- 
on, at  the  north-west  corner  of  Harrison  street  and  Albany 
avenue,  in  the  city  of  Chicago;  that  the  legal  title  to  said 
real  estate,  until  about  December  lo,  1908,  was  held  by 
said  Boyle  for  the  use  of  himself  and  appellee ;  that  shortly 
prior  to  that  date,  in  order  to  assist  Boyle  in  negotiating  a 
loan  on  the  premises,  appellee  executed  a  written  statement 
that  Boyle  was  the  sole  owner  of  the  premises  in  question, 
upon  the  promise  of  Boyle  that  he  would  return  the  same 
to  appellee  after  the  loan  had  been  negotiated  or  would 
execute  some  appropriate  instrument  re-vesting  in  appel- 
lee an  undivided  one-half  of  the  premises,  and  that  there- 
after Boyle  borrowed  $500  from  the  appellant  Viola  K. 
Farrell,  to  secure  the  payment  of  which  he  executed  and 
delivered  to  her  a  warranty  deed  to  the  premises.  The  bill 
further  alleged  that  while  the  deed  to  Mrs.  Farrell  pur- 
ported to  convey  title  in  fee  simple,  it  is,  in  fact,  a  deed 
to  secure  to  her  the  payment  of  the  said  sum  of  $500  so 
borrowed  from  her  by  Boyle,  and  that  Mrs.  Farrell  gave 
no  other  consideration  for  the  conveyance,  and  that  Boyle, 
when  requested,  failed  and  refused  to  convey  the  undivided 
one-half  of  said  premises  to  appellee.  The  bill  prays  for 
partition  and  for  an  accounting.  Boyle  and  Mrs.  Farrell 
answered  jointly.     By  their  answer  they  admit  that  Boyle 
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conveyed  to  Mrs.  Farrell  the  premises  in  question  by  war- 
ranty deed,  but  deny  that  the  $500  loaned  by  Mrs.  Farrell, 
as  alleged  in  the  bill,  was  the  sole  consideration  for  such 
conveyance.  Upon  a  hearing  before  the  chancellor  a  de- 
cree was  entered  finding  the  equities  with  the  complainant ; 
that  appellee  and  Boyle  are  the  equitable  owners  each  of 
an  undivided  one-half  interest  in  said  premises  after  de- 
ducting from  the  value  thereof  such  moneys,  if  any,  as 
have  been  advanced  by  appellants,  or  either  of  them,  on 
behalf  of  Boyle;  that  the  interest  accruing,  from  time  to 
time,  on  bonds  aggregating  $22,500  and  secured  by  trust 
deed  upon  the  property  in  question,  and  the  sum  of  $5000 
on  the  principal  of  that  indebtedness,  have  been  paid  by 
appellee  and  Boyle  out  of  the  rents  and  profits  derived  from 
the  building  upon  the  premises,  and  that  the  warranty  deed 
from  Boyle  to  Mrs.  Farrell,  while  it  purports  to  convey 
title  to  said  property  in  fee  simple,  is,  in  fact,  a  deed  to 
secure  to  the  grantee  thereof  the  re-payment  of  money  ad- 
vanced by  her  to  Boyle  for  and  on  account  of  himself  and 
appellee.  Partition  was  decreed  and  the  cause  referred  to 
the  master  in  chancery  to  take  proofs  and  report  his  con- 
clusions on  the  matter  of  accounting  between  appellee  and 
appellants,  and  the  rights  of  the  parties  to  further  relief 
was  reserved  for  further  consideration  until  the  coming  in 
and  presentation  of  the  report  of  the  master.  This  appeal 
is  from  that  decree,  and  appellants  make  various  assign- 
ments of  error,  but  one  of  which  it  will  be  necessary  to 
consider,  namely,  that  the  decree  is  contrary  to  the  law 
and  the  evidence. 

Upon  the  hearing  the  testimony  of  but  two  witnesses 
was  heard, — that  of  appellee  in  behalf  of  himself,  and  that 
of  Boyle  on  behalf  of  the  appellants.  There  was  no  proof 
whatever  as  to  what  amount,  if  any,  had  been  paid  on  the 
interest  and  the  principal  of  the  indej|tedness  secured  by 
the  trust  deed  on  the  property  in  question,  or  upon  the 
question  of  what  consideration,  if  any,  was  paid  by  Mrs. 
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Farrell  for  the  conveyance  of  the  premises  to  her  by  Boyle, 
nor  was  there  any  proof  showing  that  the  conveyance  to 
Mrs.  Farrell  was  made  to  secure  the  re-payment  of  money 
to  her.  It  was  error  for  the  court,  in  the  absence  of  any 
proof,  to  make  a  finding  that  any  sum  had  been  paid  upon 
the  interest  and  principal  indebtedness  of  the  amount  se- 
cured by  the  trust  deed.  Appellee  contends  that  this  is 
harmless,  for  the  reason  that  the  cause  was  referred  to  the 
master  in  chancery  to  take  an  accounting  between  the  par- 
ties, which  would  necessarily*  involve  a  hearing  upon  the 
question  of  the  payments  made  on  this  indebtedness  and 
the  funds  from  which  the  payments  were  made.  This  con- 
tention is  not  sound,  for  the  reason  that  the  decree  refer- 
ring the  cause  to  the  master  by  its  own  terms  precludes 
him  from  taking  any  account  of  the  payments  made  on  the 
indebtedness  secured  by  the  trust  deed  or  the  funds  from 
which  the  money  was  derived  for  the  making  of  such  pay- 
mentis. 

It  was  also  error  for  the  court  to  decree  that  the  war- 
ranty deed  by  Boyle  to  Mrs.  Farrell  was  not  a  conveyance 
of  the  property  in  fee  simple,  but  was,  in  fact,  a  deed  to 
secure  to  Mrs.  Farrell  the  payment  of  money  advanced  by 
her  to  Boyle,  in  the  absence  of  proof  of  the  circumstances 
under  which  the  conveyance  was  made  and  the  considera- 
tion thereof.     Appelke  suggests  that  the  court  was  war- 
ranted in  so  finding  for  the  reason  that  the  failure  of  the 
appellants,  in  their  answer,  to  deny  the  allegations  of  the 
bill  that  the  deed  was  made  to  secure  a  loan  of  $500  con- 
stitutes an  admission  that  the  deed  from  Boyle  to  Mrs.  Far- 
rell was,  in  fact,  a  mortgage.    This  position  is  not  tenable. 
The  allegation  in  the  bill  that  the  deed  to  Mrs.  Farrell  was, 
in  fact,  but  a  mortgage  to  secure  the  payment  of  a  loan 
was  a  material  allegation,  and  the  fact  that  it  was  not  de- 
nied in  the  answer  did  not  relieve  appellee  of  the  burden 
of  supporting  it  by  testimony.     If  a  material  averment  in 
a  bill  in  chancery  is  neither  admitted  nor  denied  it  mast  be 
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supported  by  proof.  Wilson  v.  Augur,  176  111.  561 ;  Dazis 
Paint  Co.  v.  Metzger  Oil  Co.  188  id.  295;  Glos  v.  Crattyy 
196  id.  193 ;  Shuld  v.  Wilson,  225  id.  336. 

Other  grounds  for  reversal  are  urged  bearing  upon  the 
weight  of  the  testimony,  but  as  the  decree  must  be  reversed 
for  the  reasons  assigned  it  will  not  be  necessary  to  discuss 
them. 

For  the  errors  indicated  the  decree  of  the  superior  court 
13  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Sarah  A.  Smith  et  al.  Appellants,  vs,  Edward  B.  Clark 
et  al.  Appellees. 

Opinion  Hied  December  21,  ipio — Rehearing  denied  Feb.  p,  igii. 

1.  Limitations — bar  of  Statute  of  Limitations  applies  to  a  bill 
far  partition.  The  bar  of  the  seven  year  and  twenty  year  Statutes 
of  Limitations  is  not  confined  to  the  action  of  ejectment,  but  ap- 
plies also  to  a  bill  for  partition  in  equity  as  well  as  at  law. 

2.  Same — what  allegations  as  to  ignorance  of  rights  are  not  suf- 
ficient to  excuse  delay.  Allegations  in  a  bill  for  the  partition  of 
lands  devised  by  the  grandfather  of  the  complainants  to  them  in 
fee  after  the  life  estates  of  their  father  and  grandmother,  to  the 
effect  that  complainants  never  knew  of  the  existence  of  the  will, 
or  their  rights  thereunder,  until  shortly  before  filing  the  bill,  are 
not  sufficient  to  excuse  a  delay  of  nearly  forty  years  since  their 
father's  death  in  filing  the  bill,  where  the  grandfather's  title,  his 
will,  and  the  father's  deed  as  executor,  were  all  matters  of  record. 

3.  Same — what  is  not  ground  for  granting  relief  as  for  fraud 
and  concealment.  The  fact  that  a  deed  made  by  the  father  of  the 
complainants,  as  executor,  and  purporting  to  be  made  under  a  de- 
cree of  sale  to  pay  debts,  was  made  to  the  attorney  of  the  executor 
under  circumstances  alleged  to  amount  to  fraud  and  concealment 
by  the  father  of  the  rights  of  the  complainants,  might  be  ground 
for  setting  aside  the  deed  in  the  hands  of  the  original  grantee  or 
his  heirs,  but  is  not  ground  for  relief  as  against  innocent  third 
parties  who  have  had  possession  of  the  land  for  many  years,  rely- 
ing in  good  faith  on  the  title  received  from  such  grantee. 
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Appeal  from  the  Circuit  Court  of  Pope  county;  the 
Hon.  W.  W.  Duncan,  Judge,  presiding. 

Morris  &  Hayes,  for  appellants. 

John  W.  Browning,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellants  filed  a  bill  for  partition  in  the  circuit 
court  of  Pope  county,  to  which  the  appellees  were  made 
parties  upon  the  allegation  that  they  were  in  possession  of 
the  premises  claiming  to  own  them  but  that  they  had  no 
interest  in  them.  After  a  hearing  upon  an  amended  bill, 
answer,  replication  and  evidence,  the  court  dismissed  the 
bill  for  want  of  equity,  and  the  complainants  have  appealed. 

Alexander  Blair,  the  grandfather  of  the  appellants,  died 
in  1842,  leaving  a  will,  which  was  admitted  to  probate  in 
the  county  court  of  Pope  county  on  June  20,  1842.     By  it 
he  devised  to  his  wife  for  life,  and  after  her  death  to  his 
son,  Robert  R.  Blair,  for  life,  and'  after  his  death  to  the 
children  of  Robert  R.  Blair  in  fee,  the  north  half  of  the 
south-east  quarter  and  the  south-east  quarter  of  the  south- 
east quarter  of  section  27,  and  the  west  half  of  the  north- 
east quarter  of  section  24,  all  in  township  13,  south,  range 
6,  east  of  the  third  principal  meridian,  in  Pope  county. 
Robert  R.  Blair  was  named  as  executor  of  the  will,  and  on 
August  24,  1850,  as  such  executor,  executed  a  deed  pur- 
porting to.  convey  to  Wesley  Sloan  the  south-east  quarter 
of  the  south-east  quarter  of  section  27,  the  west  half  of 
the  north-east  quarter  and  the  north-east  quarter  of  the 
north-west  quarter  of  section  34,  all  in  township  13,  south, 
range  6,  east.     This  deed  purported  to  be  made  in  pursu- 
ance of  a  decree  of  the  circuit  court  of  Pope  county  naade 
at  the  May  term,  1850,  authorizing  the  sale,  for  the  pay- 
ment of  debts,  of  certain  real  estate  of  which  Alexander 
Blair  died  seized,  which  decree  was  recited  in  hccc  verba. 
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Appellees  claim  title  from  the  grantee  in  this  deed  through 
mesne  conveyances  of  the  land  described  in  it. 

The  bill  avers  that  the  appellants  are  the  devisees  and 
owners  of  the  land  devised  in  section  27  and  the  west  half 
of  the  north-east  quarter  of  section  34.  Title  was  proved 
in  Alexander  Blair  to  those  lands.  Robert  R.  Blair  died  in 
1870.  This  bill  was  filed  in  1908.  There  is  no  evidence 
in  the  record  in  regard  to  the  title  to  the  west  half  of  the 
north-east  quarter  of  section  24,  though  the  bill  alleges  that 
the  testator  did  not  own  it  but  did  own  the  west  half  of 
the  north-east  quarter  of  section  34,  and  that  the  number 
"24"  was  inserted  in  the  will  by  the  mistake  of  the  scriv- 
ener. The  bill  was  therefore  properly  dismissed  as  to  the 
land  in  section  34,  since  neither  by  allegation  nor  evidence 
does  it  appear  that  the  complainants  were  the  owners  of  it. 

The  appellee  Edward  B.  Cl^rk  by  his  answer  claims  to 
he  the  owner  of  the  south-east  quarter  of  the  south-east 
quarter  of  section  27,  and  the  appellee  Sophia  Rehfeldt 
claims  to  be  the  owner  of  the  north  half  of  the  south-east 
quarter  of  section  27,  and  each  sets  up,  by  way  of  defense, 
the  Statutes  of  Limitations  of  seven  years  and  of  twenty 
years  and  the  laches  of  the  complainants.  To  meet  these 
defenses  the  appellants  by  their  amended  bill  aver  that  they 
had  no  knowledge  or  means  of  knowledge,  until  Febru- 
ary, 1908,  of  the  will  of  their  grandfather  or  his  owner- 
ship of  any  land,  or  of  any  fact  or  circumstance  to  put 
them  upon  inquiry  in  regard  to  either  of  those  matters; 
that  their  grandfather  died  before  they  were  born;  that 
their  father  never  mentioned  the  matter  of  their  grand- 
father's will  or  his  ownership  of  the  land  to  them  or  any 
member  of  the  family,  but  concealed  the  facts  and  caused 
the  land  to  be  fraudulently  sold,  under  a  pretended  decree 
of  the  circuit  court,  to  his  attorney,  Wesley  Sloan,  who  also 
fraudulently  concealed  the  facts  from  complainants,  and 
that  they  learned  of  the  existence  of  the  w^ill  for  the  first 
time  in  the  winter  of  1908  by  being  told  that  one  Spencer 
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Belford  had  the  will  of  their  grandfather  and  by  thereupon 
causing  search  to  be  made  for  it  in  the  court  records  of 
Pope  county.  The  appellees  Edward  B.  Clark  and  Sophia 
Rehfeldt  proved  a  connected  chain  of  title  from  Wesley 
Sloan,  the  grantee  in  the  executor's  deed,  to  them  of  the 
lands  claimed  by  them,  respectively,  and  possession  by  them 
and  their  grantors  for  a  period  greater  than  that  required 
by  the  Statute  of  Limitations.  The  bar  of  that  statute  is 
not  confined  to  the  action  of  ejectment,  but  applies  also  to 
a  bill  for  partition  in  equity  as  well  as  at  law.  Kots  v. 
Beh,  178  111.  434. 

The  appellants  insist  that  the  circumstances  set  up  in 
the  amended  bill  in  regard  to  their  ignorance  of  their  rights 
and  of  their  grandfather's  will,  their  lack  of  means  of  ac- 
(|uiring  information,  and  the  execution  of  the  executor's 
deed,  are  sufficient  to  excuse  their  delay  and  remove  the 
bar  of  the  statute.  Alexander  Blair's  title  to  the  land  was 
a  matter  of  record ;  his  will  was  recorded  in  the  county  in 
which  he  had  lived ;  the  executor's  deed  was  recorded,  and 
no  legal  reason  is  shown  for  appellants'  failure  to  ascertain 
their  rights.  (Mason  v.  Odmn,  210  111.  471.)  Although 
it  is  alleged  that  there  was  fraudulent  concealment  of  the 
facts,  no  circumstance  of  fraud  or  concealment  appears, 
except  the  fact  that  the  sale  was  made  to  the  executor's 
attorney.  This  might  be  a  sufficient  reason  for  granting 
relief  if  the  title  were  still  held  by  the  grantee  in  the  ex- 
ecutor's deed  or  his  heirs.  But  the  title  has  passed  from 
that  grantee  to  innocent  third  parties,  who  have  had  pos- 
session of  the  land  for  many  years,  in  good  faith  relying 
upon  the  validity  of  the  title  they  have  received.  The  facts 
stated  in  the  amended  bill  are  not  sufficient  to  remove  tlie 
bar  of  the  Statute  of  Limitations. 

The  decree  is  affirmed.  ^^^^^^  ^^,„^^_ 
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George  B.  Haines,  Appellee,  vs.  The  Knowlton  Dan- 
derine Company,  Appellant. 

Opinion  Hied  December  21,  iQ  10— -Rehearing  denied  Feb,  10,  ipii, 

1.  Bitw  OF  Exceptions — reducing  bill  of  exceptions  to  form  at 
trial  has  never  been  required.  Since  the  taking  of  a  bill  of  excep- 
tions first  became  a  part  of  the  procedural  law  in  Illinois  it  has 
never  been  required  that  the  bill  should  be  reduced  to  form  at  the 
trial,  but  it  was  sufficient  if  this  was  done  during  the  term,  al- 
though it  was  essential  that  the  bill  should  show  that  an  exception 
was  taken  at  the  trial.  (Contrary  expression  in  Hake  v.  Strubel, 
121  111.  321,  disapproved.) 

2.  Same — practice  of  allowing  bill  of  exceptions  to  be  prepared 
at  a  subsequent  term  is  not  founded  on  statute.  The  practice  in 
circuit  courts,' where  the  parties  have  so  agreed  or  the  court  has 
so  ordered,  of  permitting  a  bill  of  exceptions  to  be  prepared  and 
signed  in  vacation  or  at  a  subsequent  term  is  not  founded  upon 
the  statute  but  grew  out  of  the  action  of  the  courts. 

3.  Same — prior  to  amendment^^f  igoy  the  municipal  court  had 
the  same  power  as  circuit  courts  concerning  bills  of  exceptions. 
Prior  to  the  amendment  of  the  Municipal  Court  act,  in  1907,  the 
municipal  court,  in  cases  of  the  first  class,  had  all  the  power  of 
the  circuit  court  in  regard  to  fixing  the  time  when  the  bill  of  ex- 
ceptions might  be  filed. 

4.  Same — amendment  of  igof  limits  power  of  municipal  court 
to  extend  time  for  Ming  bill  of  exceptions.  Under  section  38  of 
the  Municipal  Court  act,  as  amended  in  1907,  the  municipal  court, 
in  cases  of  the  first  class,  may  extend  the  time  for  tendering  the 
bill  of  exceptions  upon  application  made  therefor  within  sixty  days 
after  the  entry  of  a  final  order  of  judgment,  but  it  cannot  grant  an 
extension  after  such  sixty  days,  even  though  the  application  is 
made  within  the  period  of  an  extension  granted  within  such  sixty 
days.     (Lassers  v.  Steamship  Co.  244  111.  570,  followed.) 

5.  Practice — motion  to  strike  bill  of  exceptions  may  be  made 
after  joinder  in  error.  A  motion  to  strike  a  bill  of  exceptions  from 
the  record  because  the  same  was  not  filed  within  the  proper  time 
may  be  made  in  the  Appellate  Court  after  joinder  in  error;  and 
the  question  of  what  is  the  record  may  te  tried  by  the  record  at 
any  time. 

Appeal  from  the  Branch  Appellate  Court  for  the  First 
EHstrict; — heard  in  that  court  on  appeal  from  the  Mu- 
nicipal Court  of  Chicago ;  the  Hon.  McKenzie  CItEland, 
Judge,  presiding. 
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Moses,  Rosenthal  &  Kennedy,  (Joseph  W.  Moses, 
and  Walter  Bachrach,  of  counsel,)  for  appellant. 

James  A.  Brady,  and  Willl\m  English,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  Knowlton  Danderine  Company  appealed  to  the  Ap- 
pellate Court  for  the  First  District  from  a  judgment  ren- 
dered against  it  in  favor  of  George  B.  Haines  by  the 
municipal  court  of  Chicago  on  July  ii,  1908.  The  Ap- 
pellate Court  sustained  a  motion  made  by  the  appellee  to 
strike  from  the  record  the  bill  of  exceptions,  and,  because 
no  error  was  assigned  which  appeared  otherwise  than  by 
the  bill  of  exceptions,  the  judgment  was  affirmed.  A  cer- 
tificate of  importance  was  granted  and  the  appellant  has 
brought  the  record  here,  the  only  question  presented  being 
as  to  the  action  of  the  Appellate  Court  in  striking  the  bill 
of  exceptions  from  the  record. 

The  case  in  the  municipal  court  was  one  of  the  first 
class.  Before  the  expiration  of  the  period  of  sixty  days 
within  which  the  Municipal  Court  act  provides  a  bill  of 
exceptions  may  be  tendered  to  the  judge, — that  is,  on  Sep- 
tember 3,  1908, — an  order  was  made  extending  the  time 
for  presenting  the  bill  of  exceptions  to  September  30.  On 
September  30  an  order  was  entered  upon  the  stipulation  of 
the  parties  for  a  further  extension,  and  similar  orders  were 
afterward  entered  upon  a  like  stipulation,  always  before 
the  expiration  of  the  preceding  extension.  The  bill  of  ex- 
ceptions was  presented  on  October  10,  1908. 

Section  38  of  the  Municipal  Court  act  provides  that  in 
cases  of  the  first  class  **a  bill  of  exceptions  may  be  tendered 
to  the  judge  at  any  time  within  sixty  days  after  the  entry 
of  a  final  order  or  judgment,  or  within  such  further  time 
thereafter  as  the  court,  upon  application  made  therefor 
within  such  sixty  days,  may  allow."  The  claim  is  made  on 
behalf  of  the  appellant  that  the  court  may  grant  repeated 
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extensions  indefinitely  after  the  expiration  of  such  sixty 
days,  provided,  only,  that  the  original  extension  shall  have 
been  granted  within  such  sixty  days  and  the  subsequent 
extensions  within  the  limit  of  a  prior  extension  and  by  an 
agreement  of  the  parties.     The  bill  of  exceptions,  which 
was  before  unknown,  had  its  origin  in  the  statute  of  West- 
minster 2,  (13  Edw.  I,  chap.  31,)  which  directed  the  jus- 
tices to  allow  and  put  their  seals  to  an  exception  when  he 
that  alleges  the  exception  writes  the  same  and  requires 
them  to  do  so.    The  statute  did  not  appoint  the  time  when 
the  exception  should  be  allowed  and  sealed,  but  the  prac- 
tice was,  as  the  nature  of  the  thing  required,  that  the 
substance  of  the  exception  should  be  reduced  to  writing 
when  taken,'  though  it  need  not  then  be  drawn  up  in  form. 
(2  Tidd's  Pr.  863.)     By  the  statute  of  February  4,  1819, 
(which  is  now  chapter  28  of  the  Revised  Statutes,)  this 
statute  became  a  part  of  the  law  of  Illinois.    Section  19  of 
the  act  of  January  29,  1827,  concerning  practice  in  courts 
of  law,  which  with  slight  changes  is  the  first  sentence  of 
section  81  of  the  present  Practice  act,  introduced  no  change, 
but  is  substantially  the  same  as  the  statute  of  Westminster  2 
and  is  declaratory  of  the  law  as  it  has  existed  since  the 
State  was  organized.    It  seems  never  to  have  been  regarded 
as  necessary  to  reduce  the  bill  of  exceptions  to  form  at 
the  trial  but  it  was  sufficient  if  this  was  done  during  the 
term,  though  it  was  essential  that  the  bill  should  show  that 
the  exception  was  alleged  at  the  trial.     (Gibbons  v.  John- 
son, 3  Scam.  61;  Evans  v.  Fisher,  5  Gilm.  453;   Burst  v. 
IVayne,  13  111.  664;  Walton  v.  United  States,  9  Wheat.  65 ; 
Bx  parte  Bradstreet,  4  Pet.  102.)     On  account  of  the  in- 
convenience or  necessity  of  the  case,  the  practice  seems  al- 
ways to  have  obtained,  in  cases  where  the  parties  agreed 
or  the  court  so  ordered,  to  permit  the  bill  of  exceptions  to ' 
be  prepared  and  signed  in  vacation  or  at  a  subsequent  term. 
(Brans  v.  Fisher,  supra;  Burst  v.  IVayne,  supra;  Ex  parte 
Bradstreet,  supra.)     This  practice  was  not  founded  upon 
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the  statute  but  grew  out  of  the  action  of  the  courts.  The 
opinion  in  Hake  v.  Strtibel,  121  III.  321,  inadvertently  went 
too  far  in  saying  that  the  bill  of  exceptions  was  required 
to  be  presented,  settled,  signed  and  sealed  before  verdict 
or  before  the  jury  were  discharged.  Exceptions  were  re- 
quired to  be  taken  at  the  time  but  might  be  reduced  to  form 
during  the  term. 

When  the  Municipal  Court  act  was  adopted  it  was  pro- 
vided by  sections  19  and  28  that  until  otherwise  provided 
by  the  rules  of  the  municipal  court,  except  as  in  the  act 
otherwise  prescribed,  cases  of  the  first  class  should  be  com- 
menced and  prosecuted  in  the  same  manner  as  similar  suits 
or  proceedings  in  the  circuit  court  and  the  practice  should 
be  the  same.  No  other  provision  was  made  in  regard  to 
the  time  of  preparing  and  filing  bills  of  exceptions,  for 
the  sentence  quoted  above  from  section  38  of  the  Munici- 
pal Court  act  was  not  contained  in  that  section  originally. 
Bills  of  exceptions  were  therefore  governed  by  the  prac- 
tice prevailing  in  the  circuit  court,  and  the  municipal  court 
adopted  by  a  rule  section  81  of  the  Practice  act  as  applying 
to  the  municipal  court.  The  necessity  of  a  formal  excep- 
tion and  the  seal  of  the  judge  was  abolished  by  section  38, 
and  it  was  only  necessary  to  a  review  of  any  ruling  of  the 
court  that  it  should  appear  that  such  ruling  was  objected 
to.  Section  21  of  the  act  provided  that  there  should  be 
no  stated  terms  of  the  municipal  court,  but  that  the  court 
should  always  be  open  for  the  transaction  of  business. 

In  1907  the  Municipal  Court  act  was  amended  and  the 
provision  in  regard  to  the  time  within  which  bills  of  ex- 
ception might  be  presented  was  added.  Before  that  amend- 
ment the  municipal  court  had  all  the  power  of  the  circuit 
court  in  regard  to  fixing  the  time  within  which  a  bill  of 
exceptions  might  be  filed.  The  amendment  could  have  had 
no  other  object  than  to  limit  this  power.  By  enacting  that 
the  bill. of  exceptions  may  be  presented  within  sixty  days 
after  the  entry  of  the  final  order  or  judgment,  or  within 
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such  further  time  thereafter  as  the  court,  upon  application 
therefor  made  within  such  sixty  days,  may  order,  the  leg- 
islature has  effectually  denied  to  the  court  the  power  to 
act  at  any  other  time.  The  expression  of  one  thing  is  the 
denial  of  another.  To  permit  the  presentation  of  the  bill 
under  the  circumstances  of  this  case  would  be  to  entirely 
igfnore  the  words,  "upon  application  therefor  made,  within 
such  sixty  days,"  limiting  the  time  within  which  the  court 
may  grant  an  extension,  and  would  require  us  to  construe 
the  act  as  if  those  words  were  omitted. 

We  do  not  see  that  the  agreement  of  the  parties  affects 
the  question.  They  cannot  authorize  the  court  to.  do  what 
the  law  has  denied  it  the  power  to  do.  Arguments  based 
upon  the  practice  in  the  circuit  court  are  not  to  the  point, 
because  the  object  of  the  amendment  was  to  change  that 
practice,  so  far  as  the  municipal  court  is  concerned,  and 
limit  the  time  within  which  bills  of  exceptions  must  be  pre- 
sented. This  case  does  not  differ,  in  principle,  from  that 
of  Lassers  v.  North-German  Lloyd  Steamship  Co.  244  111. 
570.  One  of  the  objects  in  creating  the  municipal  court 
was  the  disposition  of  litigation  with  as  little  formality  and 
delay  as  possible.  It  was  probably  thought  conducive  to 
expedition  to  require  the  completion  of  the  record  of  the 
trial  court  as  promptly  as  possible,  and  that  this  could  be 
secured  by  limiting  the  time  within  which  the  bill  of  ex- 
ceptions should  be  presented.  Of  course,  by  granting  un- 
reasonable extensions,  as  has  been  suggested,  the  judges 
of  the  court  might  thwart  this  object,  but  the  legislature 
would  not  presume  that  they  would  do  so. 

The  appellant  contends  that  the  motion  in  the  AppeU 
late  Court,  because  not  made  until  after  joinder  in  error, 
was  too  late.  The  objection  was  of  such  a  character  as 
could  be  availed  of  at  any  time. 

The  appellant,  by  its  assignment  of  errors  in  the  Ap- 
pellate Court,  alleged  that  there  was  error  in  the  judgment. 
It  referred  to  the  bill  of  exceptions  to  show  such  error, 
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and  the  appellee  answers  that  the  alleged  bill  of  exceptions 
is  no  part  of  the  record  for  reasons  apparent  on  an  inspec- 
tion of  it.  The  question  of  what  is  the  record  may  be  tried 
by  the  record  at  any  time.  Wurlitzer  Co.  v.  Dickinson^  247 
111.  27. 

The  Appellate  Court  did  not  err  in  striking  the  bill  of 
exceptions  from  the  record,  and  its  judgment  will  be  af- 

^^^^^'  Judgment  affirmed. 


The  City  of  Chicago,  Defendant  in  Error,  vs.  M.  &  M. 
HoTEi.  Company,  Plaintiff  in  Error. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  p,  ipri. 

1.  Municipal'  corporations — city  can  only  exercise  such  pow- 
ers as  are  expressly  delegated  or  necessarily  implied.  A  city  can 
exercise  only  such  powers  as  are  expressly  delegated  to  it  by  the 
legislature  and  such  as  are  necessarily  implied  from  those  ex- 
pressly given. 

2.  Same — delegation  of  powers  of  sovereignty  to  municipal  cor- 
poration does  not  divest  State  of  such  powers.  The  taxing  power, 
police  power  and  the  power  of  eminent  domain  are  sovereign  pow- 
ers belonging  to  the  State,  and  while  the  legislature  may  delegate 
these  powers  to  a  municipal  corporation,  such  delegation  does  not 
divest  the  State  of  the  sovereign  right  to  exercise  them  for  itself 
or  take  them  from  the  municipal  corporation. 

3.  Same — clause  66  of  section  i  of  article  5  of  Cities  and  Vil- 
lages act,  concerning  police  power,  construed.  Clause  66  of  sec- 
tion I  of  article  5  of  the  Cities  and  Villages  act,  providing  that 
cities  may  "pass  and  enforce  all  necessary  police  ordinances,"  is 
not  a  general  delegation  of  all  the  police  power  of  the  State,  but 
is  intended  only  to  give  cities  and  villages  power  to  pass  and  en- 
force such  police  ordinances  as  are  necessary  in  reference  to  the 
subjects  and  occupations  the  regulation  of  which  is  expressly  dele- 
gated to  cities  and  villages  by  the  specific  clauses  of  such  section. 

4.  Same — statutes  granting  powers  to  municipal  corporations 
are  to  be  strictly  construed.  Statutes  granting  powers  to  munici- 
pal corporations  are  to  be  strictly  construed,  and  any  fair  and  rea- 
sonable doubt  as  to  the  existence  of  such  powers  is  resolved  against 
the  municipal  corporation  claiming  to  exercise  them, 
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5.  Same — the  doctrine  of  ejusdem  generis  applies  especially  to 
statutes  granting  powers  to  municipal  corporations.  While  the 
doctrine  of  ejusdem  generis  should  not  be  invoked  to  nullify  or 
destroy  the  meaning  of  general  terms  or  provisions,  yet  it  is  par- 
ticularly applicable  to  statutes  requiring  strict  construction,  such 
as  those  granting  powers  to  municipal  corporations. 

6.  Same — extent  of  city's  police  power.  The  specific  mention 
in  the  various  clauses  of  section  i  of  article  5  of  the  Cities  and 
Villages  act  of  the  enumerated  subjects  with  reference  to  which  a 
city  may  exercise  the  police  power  is  the  exclusion  of  all  others. 

7.  Same — a  city  has  no  power  to  pass  ordinance  to  license  and 
regulate  hotels.  While  the  hotel  business  has  an  aspect  of  public 
interest  which  might  warrant  .the  legislature  in  passing  a  law  to 
license  and  regulate  such  business  or  to  delegate  to  cities  and  vil- 
lages the  power  to  pass  ordinances  for  that  purpose,  yet  such 
power  has  not  been  exercised,  and  an  ordinance  for  that  purpose 
passed,  by  a  city  is  without  authority  and  void. 

Carter,  J.,  dissenting. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  John  C.  Scovei,,  Judge,  presiding. 

Kraus,  Ai.schui,er  &  HotrDEN,  (Thomas  J.  Lawless, 
of  counsel,)  for  plaintiff  in  error. 

George  H.  White,  (Henry  M.  Seugman,  of  coun- 
sel,) for  defendant  in  error. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

The  city  of  Chicago  brought  an  action  against  the 
M.  &  M.  Hotel  Company,  a  corporation,  in  the  municipal 
court  of  Chicago,  to  recover  a  penalty  for  carrying  on  and 
engaging  in  the  business  of  conducting  a  hotel,  known  as 
the  Lexington  Hotel,  at  Twenty-second  street  and  Michi- 
gan avenue,  without  having  first  obtained  a  license  so  to  do, 
contrary  to  an  ordinance  passed  by  the  city  council  Janu- 
ary 7,  1907.  The  hotel  company  admitted,  upon  a  hearing, 
that  before  the  beginning  of  the  suit  it  had  been  engaged 
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in  conducting  such  hotel  business  without  having  a  license 
so  to  do.  The  municipal  court  adjudged  the  hotel  company 
guilty  and  assessed  a  fine  of  $io  and  costs  against  it.  The 
trial  judge  having  made  a  proper  certificate,  a  writ  of  er- 
ror has  been  sued  out  from  this  court  to  review  the  judg- 
ment below. 

The  sole  question  to  be  determined  is  whether  the  ordi- 
nance under  which  the  fine  was  assessed  is  valid.  That 
ordinance  is,  in  substance,  as  follows: 

Section  i  defines  a  hotel  as  "any  hotel,  inn,  rooming 
house,  lodging  house  or  other  public  house  or  place  which 
provides  lodging  for  hire,  either  with  or  without  board,  for 
the  transient  accommodation  of  the  public." 

Section  2  provides  that  no  person  shall  keep,  conduct 
or  maintain  a  hotel  unless  he  be  licensed  so  to  do  in  ac- 
cordance with  provisions  of  the  ordinance,  and  that  every 
day  in  which  a  hotel  is  kept,  conducted  or  maintained  with- 
out such  license  shall  be  a  separate  violation. 

Section  3  provides  that  the  mayor  shall  grant  a  license 
to  any  person  of  good  character  who  shall  apply  to  him  in 
writing  therefor,  and  who  shall  not  be  indebted  to  the  city 
of  Chicago  on  account  of  any  unpaid  fine  adjudged  against 
him  for  the  violation  of  any  provision  of  any  ordinance  of 
the  city  of  Chicago  relating  to  the  keeping  or  conducting 
of  a  hotel;  that  the  application  shall  specifically  describe 
the  premises,  and  the  number  of  lodging  rooms  for  guests, 
in  which  it  is  proposed  to  conduct  such  hotel;  provides 
that  no  license  shall  be  issued  to  any  one  other  than  the 
proprietor,  except  in  case  of  a  corporation,  in  which  case 
the  license  may  be  issued  either  to  the  corporation  or  to 
any  one  designated  by  such  corporation  as  manager;  that 
where  a  corporation  is  proprietor  the  application  shall  be 
signed  by  its  president  or  secretary  and  shall  truly  state  the 
names  and  addresses  of  all  its  officers  and  directors,  and 
that  a  license  to  a  firm  shall  be  issued  in  the  names  of  the 
individual  members  of  the  firm;  provides  that  every  appli- 
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cant  shall  execute  to  the  city  a  bond,  with  at  least  two  sure- 
ties to  be  approved  by  the  city  collector,  in  the  sum  of  $500, 
conditioned  that  the  applicant  will  faithfully  observe  and 
conform  to  all  ordinances  in  force  at  the  time  of  his  appli- 
cation or  thereafter  passed  during  the  period  of  the  license 
applied  for,  concerning  or  in  any  manner  relating  to  the 
conduct  or  management  of  hotels,  and  will  promptly  pay 
all  fines  which  may  be  adjudged  against  him  for  the  vio- 
lation of  any  provision  of  any  such  ordinance  during  the 
period  of  his  license ;  that  no  application  for  license  shall  be 
considered  until  the  bond  shall  have  been  filed  and  approved. 
Section  4  provides  that  any  person  complying  with  the 
aforesaid  requirements,  and  upon  the  payment,  in  advance, 
to  the  city  collector  of  a  license  fee  of  $15,  shall  receive  a 
license  authorizing  the  person  or  persons  named  to  keep  a 
hotel  at  the  place  and  of  the  number  of  rooms  designated 
in  the  license  and  for  the  period  stated  therein;  that  li- 
censes may  be  issued  for  the  full  license  year  or  any  un- 
expired portion  thereof,  the  fee  to  be  paid  for  a  portion  of 
a  year  to  bear  the  same  ratio  to  the  sum  required  for  the 
whole  year  that  the  number  of  days  in  such  unexpired  por- 
tion bears  to  the  whole  number  of  days  in  the  year,  and 
that  no  license  shall  extend  beyond  the  30th  day  of  April 
next  following  its  issuance. 

Section  5  reads :  "Every  hotel  licensed  under  this  ordi- 
nance shall  at  all  times  keep  a  book  or  register  wherein 
shall  be  entered  and  registered,  at  the  time  and  in  the  proper 
order,  the  name  of  every  person  becoming  a  guest  of  such 
hotel  or  an  occupant  of  any  room  or  portion  of  the  prem- 
ises, except  employees  of  the  hotel.  Such  register  shall  at 
all  times  be  open  to  the  inspection  of  the  mayor,  the  chief 
of  police  and  the  police  officers  of  the  city  of  Chicago  and 
their  assistants." 

Section  6  reads :  "No  person  keeping  or  conducting  a 
hotel  shall  permit  the  same  to  be  or  become  a  resort  of  dis- 
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reputable  persons,  nor  knowingly  permit  or  suffer  the  same 
to  be  used  or  occupied  by  persons  for  immoral  purposes." 

Section  7  provides  that  any  person  violating  any  pro- 
vision of  the  ordinance  shall  be  fined  in  a  sum  not  less  than 
$10  nor  more  than  $200  for  such  offense;  that  if  any  per- 
son has  been  once  convicted  for  violating  any  provision  of 
the  ordinance,  the  mayor  may,  in  his  discretion,  revoke  the 
license  of  such  person,  if  he  has  one,  in  addition  to  the 
other  penalties  provided  by  the  ordinance,  and  for  a  second 
conviction  the  mayor  shall  revoke  his  license,  and  no  license 
shall  thereafter  be  issued  to  such  person  until  the  expira- 
tion of  two  years  after  the  date  of  judgment  of  the  sec- 
ond conviction. 

Section  8  reads:  "This  ordinance  shall  not  be  so  con- 
strued as  to  include  boarding  houses  or  places  where  board 
or  lodging  alone  are  furnished  exclusively  by  the  week  or 
longer  period." 

The  validity  of  this  ordinance  is  assailed  by  plaintiff  in 
error  on  several  grounds,  the  most  important  of  which, 
and  the  only  one  which  we  need  to  consider,  is  the  want 
of  power  in  the  city  to  pass  the  ordinance.  Defendant  in 
error  concedes  that  there  is  no  express  power  given  it  to 
license  hotels  or  hotel  keepers,  since  the  business  of  hotel 
keeping  is  not  enumerated  among  the  occupations  which 
may  be  licensed  or  regulated  under  the  express  provisions 
of  the  City  and  Village  act.  The  city  contends,  however, 
that  under  its  general  police  power  it  had  the  right  to  pass 
the  ordinance  in  question,  and  concedes  that  if  the  power 
to  pass  the  ordinance  in  question  does  not  exist  under  the 
police  power  it  does  not  exist  at  all  and  the  ordinance  is 
therefore  void. 

The  city  of  Chicago  is  organized  under  the  statute 
known  as  the  City  and  Village  act.  It  may  exercise  only 
such  powers  as  are  expressly  delegated  to  it  by  the  legisla- 
ture and  such  as  are  necessarily  implied  from  those  ex- 
pressly given.    All  governmental  powers  primarily  reside  in 
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the  people.  Some  of  these  powers  have  been  delegated  to 
the  Federal  government  by  the  constitution  of  the  United 
States.  All  of  the  powers  not  thus  delegated  are  reserved 
to  the  people  of  the  several  States  and  are  exercised  by  the 
people  through  their  representatives  in  the  legislature  and 
the  other  departments  of  the  State  government.  The  con- 
stitution of  the  State  does  not  confer  power  upon  the  legis- 
lature to  act,  but  it  is  a  limitation  upon  its  powers.  The 
State  legislature  has  inherent  power  to  pass  any  law  that  it 
sees  fit,  unless  it  contravenes  some  provision  of  the  State 
or  Federal  constitution.  The  legislature  may  delegate  all 
or  a  part  of  its  power  to  municipalities  created  by  the  legis- 
lature. Among  the  essential  powers  of  government  are  the 
taxing  poWer,  the  police  power  and  the  power  of  eminent 
domain.  These  powers  belong  to  the  State.  They  are  es- 
sential to  the  existence  of  government.  The  State  cannot 
divest  Itself  of  these  powers  and  retain  its  sovereignty. 
Stripped  of  these  great  powers  the  State  would  become  sub- 
ordinate to  the  municipality  or  corporate  entity  in  which 
such  powers  were  vested.  The  mere  delegation  of  any  of 
these  powers  does  not  divest  the  State  of  its  sovereign  right 
to  exercise  them  for  itself  or  to  take  them  away  from 
municipalities  at  its  pleasure.  Counties,  townships,  school 
districts,  cities,  villages  and  other  municipal  and  quasi  mu- 
nicipal corporations  are  created  under  the  authority  of  the 
legislature,  to  better  accomplish  the  purposes  of  local  gov- 
ernment. These,  and  all  other  local  municipalities  which 
are  authorized  by  the  legislature,  derive  their  existence  and 
all  their  powers  from  the  legislature  of  the  State  creating 
them.  There  is  therefore  no  such  thing  as  an  inherent 
power  in  any  municipality  which  is  created  by  legislative 
enactment. 

The  police  power  of  the  State  is  difficult  to  define.    All 
of  the  authorities  agree  that  the  constitution  supposes  the. 
pre-existence  of  the  police  power,  and  its  construction  must 
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be  with  reference  to  that  fact.  (Village  of  Carthage  v. 
Frederick,  122  N.  Y.  268.)  In  Commonwealth  v.  Alger, 
7  Gush.  53,  in  speaking  of  the  police  power,  Shaw,  C.  J., 
said:  "It  is  much  easier  to  perceive  and  realize  the  exist- 
ence and  source  of  this  power  than  to  mark  its  boundaries 
or  prescribe  limits  to  its  exercise."  In  a  general  way  the 
police  power  is  exercised  to  promote  the  health,  comfort, 
safety  and  general  welfare  of  society.  The  police  power 
may  be  delegated  by  the  legislature  to  cities  and  villages. 
(Smith  on  Mun.  Corp.  sec.  1321.)  An  examination  of  the 
ninety-seven  clauses  of  paragraph  62  of  the  act  providing 
for  the  incorporation  of  cities  and  villages  will  show  that 
the  legislature  has  delegated  to  cities  and  villages  police 
powers  over  a  large  number  of  subjects,  among  which  may 
be  mentioned  the  following:  Wharf  boats,  tugs,  etc.,  by 
clause  35;  hawkers,  peddlers,  pawnbrokers,  keepers  of 
ordinaries,  theatricals,  shows,  etc.,  by  clause  41 ;  hackmen, 
draymen,  cabmen,  expressmen,  etc.,  by  clause  42 ;  runners, 
by  clause  43;  billiards,  etc.,  by  clause  44;  liquor  selling, 
by  clause  46;  sale  of  meats,  fish,  butter,  etc.,  by  clause  50; 
and  by  other  clauses  the  sale  of  bread,  vegetables,  cotton, 
tobacco  and  flour  may  be  regulated,  and  under  still  other 
clauses  such  occupations  as  auctioneers,  distillers,  keepers 
of  second-hand  and  junk  stores  and  slaughter  houses,  and 
the  use  of  streets  by  wagons  and  vehicles,  may  be  regu- 
lated, but  nowhere  in  the  said  section  is  there  any  express 
power  given  to  cities  to  regulate  the  occupation  of  keeping 
hotels.  Clause  66  of  paragraph  62  is  general  and  reads  as 
follows :  "To  regulate  the  police  of  the  city  or  village  and 
pass  and  enforce  all  necessary  police  ordinances." 

Defendant  in  error  contends  that  the  ordinance  in  ques- 
tion is  a  proper  police  regulation  and  that  the  power  to 
pass  it  is  delegated  to  the  city  by  the  general  language  in 
clause  66.  To  this  we  cannot  yield  our  assent.  If  by 
clause  66  the  legislature  intended  to  delegate  to  cities  and 
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villages  the  entire  police  power  of  the  State,  the  special 
clauses  above  referred  to  granting  police  power  over  cer- 
tain enumerated  subjects  and  occupations  are  wholly  un- 
necessary. Where  all,  or  nearly  all,  of  the  ordinary  police 
powers  are  made  the  subjects  of  express  grants,  only  such 
additional  ones  can  be  exercised  under  a  general  grant  of 
police  power  as  are  absolutely  essential  to  the  welfare  of 
the  community.  (Smith  on  Mun.  Corp.  sec.  1320;  Horr 
&  Bemis  on  Mun.  Police  Ordinances,  sec.  211.)  .  The  spe- 
cific mention  in  the  various  clauses  of  paragraph  62  of  cer- 
tain enumerated  subjects  with  reference  to  which  the  city 
may  exercise  the  police  power,  is,  under  a  well  known  canon 
of  construction,  the  exclusion  of  all  other  subjects.  City 
of  Cairo  v.  Bross,  loi  111.  475;  Thomas  v.  West  Jersey 
Railroad  Co.  loi  U.  S.  82. 

Clause  66,  which  purports  to  delegate  general  police 
power  to  cities,  must  be  construed  in  connection  with  other 
clauses  of  paragraph  62  which  specifically  enumerate  the 
various  subjects  in  reference  to  which  the  police  control  is 
given.  Thus  construed,  the  general  language  of  clause  66, 
to  "pass  and  enforce  all  necessary  police  ordinances,"  means 
that  this  power  can  only  be  exercised  in  reference  to  such 
subjects  and  occupations  as  are  enumerated  in  other  specific 
clauses  of  the  section.  In  other  words,  clause  66  is  in- 
tended to  give  cities  and  villages  the  power  to  "pass  and 
enforce  all  police  ordinances"  which  may  be  necessary  in 
reference  to  the  subjects  and  occupations  the  regulation  and 
control  of  which  are  by  other  specific  clauses  expressly  dele- 
gated to  such  municipalities.  That  clause  is  not  a  general 
delegation  of  all  the  police  power  of  the  State,  which,  if 
given  to  them,  would  authorize  cities  and  villages  to  pass 
and  enforce  all  police  ordinances  upon  any  and  all  subjects, 
without  regard  to  any  other  specific  delegation  of  power. 
If  such  comprehensive  meaning  be  given  to  this  general 
grant  of  power,  then  a  city  council,  within  its  territorial  ju- 
risdiction, is  co-ordinate  with  the  State  legislature  so  far 
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as  the  enactment  and  enforcement  of  general  police  regula- 
tions are  concerned.  Again,  if  the  construction  contended 
for  be  sound  law,  the  question  of  the  power  of  a  city  to 
pass  any  police  regulation  could  not  arise  in  reference  to 
any  ordinance  of  that  character,  and  yet  this  court  has  fre- 
quently declared  such  ordinances  void  for  want  of  power  in 
the  municipality  to  pass'  them.  We  are  not  unmindful  of 
the  rule  that  a  statute  should  be  so  construed  as  to  give 
every  part  its  appropriate  force  and  meaning,  and  that  the 
maxim  ejusdcm  generis  cannot  be  invoked  to  nullify  or  de- 
stroy the  meaning  of  general  terms  or  provisions.  Misch 
V.  Russell,  136  111.  22, 

The  construction  which  we  have  placed  upon  clause  66 
does  not  leave  it  without  force  and  meaning.  It  serves  the 
purpose  of  removing  any  doubts  that  might  otherwise  arise 
as  to  the  extent  of  the  implied  powers  granted  respecting 
the  specific  things  enumerated.  Statutes  granting  powers 
to  municipal  corporations  are  strictly  construed,  and  any 
fair  and  reasonable  doubt  as  to  the  existence  of  the  power 
is  resolved  against  the  municipality  claiming  the  right  to 
exercise  it.  {See get  v.  Mueller,  133  111.  86.)  The  maxim 
ejusdcm  generis  is  especially  applicable  to  all  statutes  re- 
quiring a  strict  construction.  (/»  re  Szvigert,  119  111.  83.) 
We  think  that  this  construction  is  supported  by  City  of  Chi- 
cago V.  Collins,  175  111.  445,  and  Herder's  Storage  Co.  v. 
City  of  Chicago,  235  id.  58,  which  are  known  as  the  "wheel 
tax  cases."  In  the  Collins  case  this  court  had  under  con- 
sideration the  validity  of  an  ordinance  providing  that  all 
vehicles  used  upon  the  streets  of  the  city,  including  those 
for  private  use  and  pleasure,  should  pay  an  annual  license 
fee  and  obtain  a  tag  showing  the  payment  of  such  license 
fee,  and  providing  for  a  fine  of  not  less  than  $10  nor  more 
than  $50  for  using  any  wheeled  vehicle  propelled  by  horse 
power  or  by  the  rider,  without  having  a  license  so  to  do. 
This  ordinance  was  held  void  by  this  court  because  there 
was  no  express  power  granted  to  license  and  regulate  the 
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use  of  vehicles  upon  the  streets,  notwithstanding  the  gen- 
eral language  of  clause  66  was  then  in  the  statute  as  it  is 
now.  After  the  decision  in  the  Collins  case,  the  legislature, 
in  1907,  amended  the  law,  and  specifically  authorized  cities 
and  villages  "to  direct,  license  and  control  all  wagons  and 
other  vehicles  conveying  loads  within  the  city,"  etc.  After 
the  statute  was  amended  the  city  passed  another  ordinance 
somewhat  similar  to  the  one  that  was  held  invalid  in  the 
Collins  case.  This  last  ordinance  came  before  this  court  in 
the  Harder' s  Storage  Co,  case  and  was  held  valid,  and  the 
Collins  case  was  distinguished  on  the  ground  that  the  stat- 
ute had  been  changed  so  as  to  confer  the  power  since  the 
Collins  case  was  decided. 

Defendant  in  error  contends  that  the  hotel  business  is 
impressed  with  a  public  interest  and  for  that  reason  it  is 
subject  to  control  and  regulation  under  the  police  power. 
The  case  of  Mtinn  v.  People,  94  U.  S.  113,  is  relied  on 
as  establishing  this  contention.  In  that  case,  on  page  125, 
Mr.  Chief  Justice  Waite,  speaking  for  the  majority,  said : 
"This  brings  us  to  inquire  as  to  the  principles  upon  which 
this  power  of  regulation  rests,  in  order  that  we  may  deter- 
mine what  is  within  and  what  without  its  operative  effect. 
Looking,  then,  to  me  common  law,  from  whence  came  the 
right  which  the  constitution  protects,  we  find  that  when 
private  property  is  'affected  with  a  public  interest  it  ceases 
to  be  juris  privati  only.  *  *  *  Property  does  become 
clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  of  public  consequence  and  affect  the  community 
at  large.  When,  therefore,  one  devotes  his  property  to  a 
use  in  which  the  public  has  an  interest,  he,  in  effect,  grants 
to  the  public  an  interest  in  that  use  and  must  submit  to  be 
ccHitroUed  by  the  public  for  the  common  good,  to  the  ex- 
tent of  the  interest  he  has  thus  created.  He  may  withdraw 
his  grant  by  discontinuing  the  use,  but  so  long  as  he  main- 
tains the  use  he  must  submit  to  the  control.' " 
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It  may  be  conceded  that  the  business  of  inn-keeper  is 
not  strictly  juris  privati  and  that  it  has  an  aspect  of  public 
interest  which  would  warrant  the  legislature  in  passing  an 
act  for  the  regulation  of  such  business,  or  we  may  with 
safety  go  one  step  farther  and  concede  that  this  power  ex- 
ists in  the  legislature  and  that  it  may  be  either  exercised  by 
it  directly  or  delegated  to  municipalities,  but  the  answer  to 
this  contention  is,  that  the  power  to  license  and  regulate 
hotels  has  not  been  exercised  by  the  legislature  directly  nor 
has  it  authorized  its  exercise  by  cities  and  villages.  What 
was  said  in  the  Munn  case  was  with  reference  to  the  li- 
censing and  regulation  of  public  grain  elevators  under  a 
statute  passed  by  the  legislature,  but  it  is  not  an  authority 
supporting  the  position  of  defendant  in  error  that  the  gen- 
eral police  power  of  the  State  may  be  exercised  by  munici- 
palities without  express  and  specific  legislative  authority. 
If  the  ordinance  in  question  was  an  act  of  the  legislature, 
or  if  it  had  been  passed  by  the  city  council  in  pursuance 
of  express  authority  from  the  legislature,  then  the  doctrine 
of  the  Munn  case  and  other  authorities  relied  iipon  by  the 
defendant  iii  error  would  be  in  point.  . 

There  are  other  objections  urged  by  plaintiff  in  error  to 
the  ordinance  in  question,  but  in  view  of  the  conclusion  we 
have  reached  in  respect  to  the  power  of  the  city  to  pass  the 
ordinance  it  is  not  necessary  to  consider  any  other  question. 

We  are  of  the  opinion  that  the  ordinance  under  which 
plaintiff  in  error  was  convicted  is  void  in  its  entirety  for 
want  of  power  in  the  city  to  pass  it. 

The  judgment  of  the  municipal  court  of  Chicago  will 
be  reversed.  Judgment  reversed. 

Mr.  Justice  Carter,  dissenting. 
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Eugene  L.  Ellison,  Appellee,  vs.  Jacob  Glos,  Appellant. 
Opinion  filed  December  21,  jpio — Rehearing  denied  Feb,  jo,  ipii. 

1.  Cloud  on  rithZ — copies  of  abstracts  of  record  need  not  con- 
tain all  that  is  showfi  in  the  originals.  If  the  proper  preliminary 
proof  has  been  made  to  entitle  copies  of  abstracts  of  title  to  be  ad- 
mitted under  section  24  of  the  Records  act,  and  a  reasonable  op- 
portunity has  been  given  the  defendant  to  verify  the  correctness  of 
such  copies,  they  are  admissible  in  evidence  even  though  they  may 
not  contain  all  that  is  shown  in  the  originals  in  regard  to  the  prop- 
erty.    (Glos  V.  Patterson,  195  111.  530,  followed.) 

2.  Same — what  proof  of  title  will  justify  decree  removing  tax 
deed  as  a  cloud.  If  the  complainant  in  a  bill  to  remove  a  tax  deed 
as  a  cloud  proves  a  decree  in  a  burnt  records  proceeding  establish- 
ing title  in  fee  simple  in  certain  persons,  and  shows  that  he  has 
succeeded  to  their  title  by  a  regular  chain  of  conveyances,  such 
proof  is  sufficient  to  justify  a  decree  removing  a  tax  deed  as  a 
cloud,  even  though  there  is  no  proof  of  title  prior  to  that  time. 

3.  Evidence — when  affidavit  is  sufficient  to  authorise  admission 
of  copies  of  deeds.  An  affidavit  reciting  that  the  affiant  is  the 
agent  and  attorney  for  the  complainant  and  that  the  complainant 
desires  to  use  certain  deeds  (describing  them)  on  the  trial,  and 
stating  that  the  originals  of  such  deeds  are  "each  and  all"  acknowl- 
edged and  entitled  to  be  recorded,  and  that  such  originals  are  "each 
and  all  lost  or  destroyed"  and  not  in  the  power  of  complainant  to 
produce  the  same,  and  that  they  were  not  intentionally  destroyed 
or  disposed  of  for  the  purpose  of  introducing  copies,  is  sufficient 
to  entitle  such  copies  to  admission.  {Scott  v.  Bassett,  194  111.  602, 
distinguished.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellant. 

William  Gibson,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  Eugene  L.  Ellison,  claiming  to  own  in  fee 
simple  lots  15,  17  and  18,  in  block  1,  in  Mulvey  and  others' 
subdivision  of  the  north  half  of  the  north-west  quarter  of 
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the  north-west  quarter  of  section  15,  township  38,  north, 
range  14,  east  of  the  third  principal  meridian,  situated  in 
the  city  of  Chicago,  Cook  county,  Illinois,  filed  his  bill  in 
the  circuit  court  to  remove  and  cancel  as  a  cloud  upon  his 
title  a  tax  deed  issued  to  appellant,  Jacob  Glos.  The  bill 
alleged  that  appellee  was  the  owner  of  the  premises  in  fee 
simple;  that  said  premises  were  unimproved  and  unoccu- 
pied and  no  person  was  in  the  possession  of  any  part  there- 
of;  that  a  tax  deed  issued  to  appellant  and  filed  for  record 
September  5,  1908,  purporting  to  convey  said  premises  to 
the  appellant  pursuant  to  a  sale  thereof  for  non-payment  of 
taxes,  was  invalid  and  void.  The  bill  set  out  numerous 
grounds  upon  which  it  was  claimed  the  tax  deed  was  in- 
valid, but  as  the  errors  assigned  on  this  appeal  raise  no 
question  concerning  the  validity  of  the  deed  and  appellant 
asserts  no  claim  of  title  by  virtue  thereof,  it  is  unnecessary 
to  set  out  the  allegations  of  the  bill  or  further  refer  to  that 
subject.  Appellant  answered  the  bill,  denying  all  the  ma- 
terial allegations.  Replication  was  filed  to  the  answer  and 
the  cause  heard  upon  testimony  offered  in  open  court.  The 
chancellor  found  that  the  proof  sustained  the  allegations  of 
the  bill,  that  appellee  was  the  owner  of  the  premises  and 
that  the  tax  deed  was  null  and  void  and  a  cloud  upon  the 
title.  Api>ellee  was  ordered  by  the  decree  to  pay  to  appel- 
lant the  amount  paid  at  the  tax  sale  upon  which  the  deed, 
was  issued,  all  subsequent  taxes  on  the  premises  paid  by 
appellant,  together  with  interest  thereon^  and  all  costs  and 
penalties  incurred  on  account  of  said  tax  sale.  The  total 
amount  so  found  due  was  $241,  which  the  decree  finds  ap- 
pellant refused  to  accept.  It  was  therefore  ordered  depos- 
ited with  the  clerk  of  the  court  for  the  use  of  appellant, 
w'hich  the  decree  finds  was  accordingly  done,  and  the  tax 
deed  was  ordered  canceled  as  a  cloud  upon  appellee's  title 
to  the  premises.  This  appeal  is  prosecuted  by  Jacob  Glos 
for  the  purpose  of  reversing  that  decree. 
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The  grounds  relied  on  for  reversal  are  that  appellee  did 
not  prove  title  in  himself  by  legal  and  competent  evidence. 

To  sustain  his  title  appellee  offered  in  evidence  copies 
of  what  are  called  ante-fire  abstracts,  also  certified  copies 
of  deeds  and  a  burnt  record  decree.  It  is  conceded  by  ap- 
pellant "the  ante-fire  abstracts  of  title  offered  in  evidence 
in  this  case  to  prove  the  complainant's  title  show  an  ap- 
parent chain  of  title  from  the  government  down  to  George 
Peterson."  It  is  also  conceded  that  "it  is  only  necessary 
for  the  complainant  in  a  bill  to  set  aside  a  tax  deed*  as  a 
cloud  upon  his  title  to  show  prima  facie  proof  of  title." 
Copies  of  two  such  abstracts  were  offered  in  evidence.  At- 
tached to  each  was  the  affidavit  of  John  L.  Day,  secretary 
of  the  Chicago  Title  and  Trust  Company,  stating  that  they 
were  true  copies  from  the  original  letter-press  copies  of  the 
abstracts  of  title  made  by  Jones  &  Sellars  from  the  records 
in  the  office  of  the  recorder  of  deeds  in  Cook  county  and 
from  the  records  and  files  in  the  offices  of  the  clerks  of  the 
circuit  and  superior  courts  of  said  county,  in  the  due  and 
ordinary  course  of  business  as  abstract  makers,  prior  to  the 
destruction  of  the  records,  on  or  about  October  8  and  9, 
1871.  The  objection  made  to  the  introduction  of  these  doc- 
uments is,  that  the  copies  offered  were  not  complete  copies 
of  the  abstracts  and  did  not  contain  all  that  was  show^n  by 
the  originals  relating  to  the  premises  in  controversy. 

At  the  conclusion  of  appellee's  evidence  appellant  testi- 
fied in  his  own  behalf  that  he  had  examined  the  originals 
from  which  copies  were  made  and  that  the  copies  were  not 
full  and  complete;  that  there  were  a  number  of  items  in 
each  of  the  originals  omitted  from  the  copies.  John  L. 
Day,  secretary  of  the  Chicago  Title  and  Trust  Company, 
testified  on  behalf  of  appellee  that  the  copies  were  copies 
of  such  parts  of  the  original  abstracts  as  the  party  ordering 
them  desired  and  that  all  the  items  in  the  originals  were 
not  copied.  Section  24  of  chapter  116  of  Kurd's  Statutes 
authorizes  the  admission  in  evidence  of  copies  of  abstracts 
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upon  preliminary  proof  having  been  •made  and  reasonable 
opportunity  given  the  opposite  party  to  verify  the  correct- 
ness of  such  copies.  {Glos  v.  Patterson,  209  111.  448.)  It 
is  conceded  opportunity  was  afforded  appellant  to  verify 
the  correctness  of  the  copies  of  abstracts  offered  in  evidence 
in  this  case,  and  it  is  not  denied  that  the  proof  of  the  loss 
or  destruction  of  the  original  deeds  or  other  instruments  in 
writing  was  sufficient.  The  objection  to  the  copies  is  that 
they  do  not  contain  all  that  was  contained  in  the  originals 
from  which  they  were  made.  We  think  this  question  is 
conclusively  settled  against  appellant  in  Glos  v.  Patterson, 
195  111.  530,  where  it  was  said  (p.  533)  :  "The  compe- 
tency of  these  exhibits  under  the  preliminary  proof  is  not 
denied,  but  it  is  insisted  that  *they  fail  to  show  that  the 
copies  .contain  all  the  entries  in  relation  to  the  lot  in  ques- 
tion.' They  did  show  all  that  was  necessary  to  make  out 
plaintiff's  chain  of  title.  Defendant  was  at  liberty  to  offer 
other  parts  of  them,  if  he  chose  to  do  so.  It  was  not  neces- 
sary for  the  plaintiff  to  introduce  more  than  the  nature  of 
her  case  required." 

These  copies  of  abstracts  showed  title  from  the  govern- 
ment by  patent  in  1842,  through  regular  chain,  to  George 
Peterson,  on  January  28,  1869.  From  George  Peterson  to 
appellee  the  title  was  proven  by  the  introduction  of  deeds 
and  certified  copies  of  deeds.  Appellee  also  offered  in  evi- 
dence the  record  of  a  burnt  record  decree  of  the  circuit  court 
of  Cook  county,  entered  in  1878  pursuant  to  a  mandate  of 
this  court,  finding  and  adjudging  George  A.  Springer  and 
Frederick  W.  Springer  to  be  the  owners  in  fee  simple  of 
the  premises  described  in  this  case.  This  decree  was  suffi- 
cient to  establish  title  in  the  Springers  at  the  time  it  was 
entered,  and  if  appellee  succeeded  to  their  title  by  regular 
chain  that  would  have  justified  the  decree  in  the  absence  of 
proof  of  title  prior  to  that  time. 

Appellee  introduced  in  evidence  certified  copies  of  deeds 
from  Peterson  to  Springer,  from  Springer  to  Wilson,  from 
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Wilson  to  Springer,  from  Springer  to  King,  from  King  to 
Dale  and  from  Dale  to  Ward.  The  original  deeds  from 
Ward  to  Piatt  and  from  Piatt  to  appellee  were  introduced 
in  evidence.  Appellant  contends  that  the  preliminary  proof 
contained  in  the  affidavit  of  Edmond  McMahon,  agent  and 
attorney  for  appellee,  as  to  the  loss  or  destruction  of  the 
original  deeds  and  the  inability  of  appellee  to  produce  them, 
was  insufficient  to  authorize  the  introduction  of  the  certified 
copies  of  the  deeds.  The  affidavit,  after  reciting  that  the 
affiant  is  the  agent  and  attorney  of  appellee  and  that  appel- 
lee wished  to  use  on  the  trial  of  the  case  certain  deeds,  (de- 
scribing them  particularly,)  states  "that  the  originals  of 
said  deeds  are  each  and  all  acknowledged  and  proved  ac- 
cording to  the  laws  of  the  State  of  Illinois  and  are  entitled 
to  be  recorded ;  that  the  originals  of  said  deeds  are  each  and 
all  lost  or  destroyed  and  not  in  the  power  of  said  complain- 
ant to  produce  the  same ;  and  this  affiant  further  says  that 
to  the  best  of  his  knowledge  said  originals  of  said  deeds 
were  not  intentionally  destroyed  or  in  any  manner  disposed 
of  for  the  purpose  of  introducing  in  evidence  a  copy  or 
copies  of  them,  or  any  of  them,  in  place  of  said  originals, 
or  any  of  them." 

Appellant  insists  that  under  the  decision  of  this  court  in 
Scott  v.  Bassett,  194  111.  602,  this  affidavit  was  insufficient 
to  authorize  copies  of  the  deeds  being  received  in  evidence. 
We  think  there  is  a  vast  difference  between  the  affidavit  in 
that  case  and  the  one  in  this  case.  In  that  case  the  lan- 
guage of  the  affidavit  that  the  party  desiring  to  introduce 
the  deeds  in  evidence  was  unable  to  produce  them  and  that 
they  were  not  intentionally  destroyed  or  disposed  of,  was 
held  to  refer  to  all  the  deeds  collectively,  and  not  severally, ' 
and  it  was  said:  "For  aught  that  appears,  some  one  or 
more  of  the  deeds  may  have  been  destroyed  or  disposed  of 
for  the  purpose  of  introducing  a  copy  of  the  same,  and  the 
affidavit  in  that  respect  does  not  comply  with  the  statute.*' 
No  such  objection  appears  to  the  affidavit  here  involved. 

Digitized  by  VjOOQIC 


280  Preese  v.  Glos.  [MS  HL 

It  states  that  the  original  deeds  are  each  and  all  lost  or  de- 
stroyed, and  that  they  were  not  intentionally  destroyed  or 
disposed  of  for  the  purpose  of  introducing  in  evidence  a 
copy  or  copies  of  them,  or  any  of  them,  in  place  of  said 
originals,  or  any  of  them.  This  language  plainly  refers  to 
and  embraces  the  deeds  collectively  and  severally,  and  to 
hold  otherwise  would  be  to  place  an  absurd  construction 
upon  the  affidavit.  It  sufficiently  complies  with  the  require- 
ments of  the  statute  to  justify  the  admission  in  evidence 
of  the  copies  of  the  deeds. 

We  find  no  error  in  the  record  and  the  decree  of  the 

circuit  court  is  affirmed.  ^  jr       j 

Decree  affirmed. 


W1LHE1.M  C.  Freese,  Appellee,  vs.  Jacob  Glos  et  al.  Ap- 
pellants. 

Opinion  Hied  December  21,  ig  10— Rehearing  denied  Feb,  10,  JpJi, 

1.  Practice — defective  order  of  reference  to  the  master  should 
be  objected  to  in  trial  court.  An  order  of  reference  to  the  master 
which  is  defective  in  omitting  the  words  "be  referred'*  should  be 
objected  to  in  the  trial  court,  and  if  no  such  objection  is  made  and 
the  parties  treat  the  order  as  valid  it  cannot  be  questioned  in  a 
court  of  review. 

2.  Appeals  and  errors — error  in  allowing  stenographer's  fees 
to  master  in  chancery  may  be  waived.  Error  in  allowing  to  the 
master  in  chancery  stenographer's  fees  for  writing  testimony  may 
be  waived  by  a  failure  to  properly  assign  such  error  on  the  record. 

3.  Same — when  maxim  de  minimis  non  curat  lex  applies.  An 
error  of  $1.28  in  figuring  the  amount  of  taxes,  interest  and  costs 
to  be  paid  to  the  defendant  upon  the  setting  aside  of  his  tax  tlecds, 
which  amount  is  fixed  by  the  decree  at  $479.46,  should  be  disre- 
garded under  the  maxim  de  minimis  non  curat  lex. 

4.  Judgments  and  decrees — a  decree  setting  aside  tax  deeds 
need  not  use  identical  words  of  description  used  in  the  bill.  A  de- 
cree setting  aside  tax  deeds  need  not  use  the  identical  words  em- 
ployed in  the  bill  in  describing  such  deeds,  if  it  is  clear,  from  a 
consideration  of  the  bill  and  the  decree,  that  the  deeds  set  aside 
were,  in  fact,  the  ones  described  in  the  bill. 
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Appeal  from  the  Circuit  Court  of  Cook  county;    the 
Hon.  Adelor  J.  Petit,  Judge,  presiding. 

John  R.  O'Connor,  for  appellants. 

Harry  C.  Levinson,  and  Enoch  J.  Price,  for  ap- 
pellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  the  appellee,  Wil- 
helm  C.  Freese,  in  the  circuit  court  of  Cook  county,  against 
Jacob  Glos,  Emma  J.  Glos,  August  A.  Timke,  trustee,  and 
unknown  owners,  to  cancel  as  clouds  upon  his  title  to  lot  3 
in  Garfield  Boulevard  Syndicate  addition,  (a  subdivision  of 
lot  I,  block  7,  circuit  court  partition  of  the  west  half  of 
the  south-west  quarter  of  section  14,  township  39,  north, 
range  13,  east  of  the  third  principal  meridian,  in  Cook 
county,  Illinois,)  two  tax  deeds  issued  to  Jacob  Glos  by 
the  county  clerk  of  Cook  county.  Answers  and  replications 
were  filed  and  the  case  was  referred  to  a  master  to  take 
the  proofs  and  report  his  conclusions.  The  master  took  the 
proofs  and  filed  a  report,  in  which  he  found  said  tax  deeds 
were  void  and  recommended  that  they  be  canceled  and  set 
aside  as  clouds  upon  the  appellee's  title,  and  the  court  hav- 
ing overruled  exceptions  to  said  report,  entered  a  decree  in 
accordance  with  the  recommendations  of  the  master.  Ja- 
cob Glos,  Emma  J.  Glos  and  August  A.  Timke,  trustee, 
have  prosecuted  an  appeal  to  this  court. 

The  first  contention  of  the  appellants  is,  that  there  was 
no  order  of  reference  entered  in  the  cause  which  authorized 
the  master  to  take  the  proofs  and  report  his  conclusions, 
and  that  the  decree,  for  want  of  such  order,  is  void  and 
should  be  reversed.  The  record  shows  that  on  May  5,  1909, 
the  cause  was  referred  to  Roswell  B.  Mason,  one  of  the 
masters  in  chancery  of  the  circuit  court  of  Cook  county, 
to  take  the  proofs  and  report  to  the  court  his  conclusions 
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of  law  and  fact,  and  that  on  June  29,  1909,  on  motion  of 
complainant's  solicitor,  the  order  of  reference  entered  on 
the  5th  of  May  was  set  aside  and  the  unknown  owners  of 
said  lot  3  were  defaulted,  and  it  was  "further  ordered  that 
the  above  entitled  cause  to  Roswell  B.  Mason,  master  in 
chancery  of  this  court."    It  also  appears  that  Emma  J.  Glos 
and  August  A.  Tim.ke  appeared,  by  their  solicitors,  before 
the  master  in  chancery  during  the  taking  of  the  evidence; 
that  Jacob  Glos  was  served  with  summons  and  entered  his 
appearance  pro  se,  but  the  master's  report  is  silent  as  to 
whether  or  not  Jacob  Glos  appeared  before  the  master  by 
his  solicitor  or  in  person  during  the  taking  of  the  testimony. 
It  appears,  however,  from  the  objections  filed  by  Jacob  Glos 
with  the  master  and  renewed  as  exceptions  in  the  circuit 
court,  "comes  now  the  defendant  Jacob  Glos  and  objects 
to  said  report  for  the  following  reasons :     ( i )  Because  the 
master,  upon  the  hearing  before  him,  received  in  evidence, 
over  the  objections  of  defendant,  the  document  described 
in  the  evidence  as  the  complainant's  exhibit  i,  and  over- 
ruled the  objections  of  this  defendant  thereto  and  consid- 
ered the  same  in  making  up  his  report  and  based  his  re- 
port, in  part,  thereon,"  and  said  objection  is  relocated  by 
Jacob  Glos  in  the  same  form  as  to  exhibits  2,  3,  4,  5  and  6. 
The  words  "be  referred"  were  omitted  from  the  order  of 
July  29,  and  the  order  in  that  particular  was  defective.    If, 
however,  the  parties  treated  the  order  as  a  valid  order  of 
reference,  as  they  appear  to  have  done,  and  appeared  before 
the  master  and  participated  in  the  hearing  before  the  mas- 
ter and  made  no  objection  as  to  the  order  of  reference  be- 
fore the  master  or  in  the  court  below,  it  is  too  late    for 
them  to  raise  the  question  that  the  order  of  reference  was 
insufficient  after  the  case  has  reached  this  court  on  appeal. 
In  Preston  v,  Hodgen,  50  HI.  56,  it  was  held  that  when  it 
appears  from  a  decree  that  the  court  acted  upon  a  master's 
report,  it  will  be  inferred  that  an  order  of  reference   has 
been  made  although  no  such  order  appears  in  the  record; 
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and  in  Hawley  v.  Simons,  157  111.  218,  that  if  a  party  ap- 
pears and  participates  in  the  taking  of  evidence  before  a 
master  without  objection,  he  cannot  question  the  authority 
of  the  master  to  act  although  no  order  referring  the  case 
to  the  master  had  been  entered.  We  are  of  the  opinion 
the  trial  court  properly  acted  upon  the  master's  report  as 
against  the  appellants,  although  the  order  of  reference  was 
imperfect  in  form. 

It  is  next  contended  that  the  court  erred  in  allowing  the 
master  in  chancery  $13.05  for  stenographer's  fees  for  writ- 
ing up  the  testimony  in  the  case  taken  before  him.  At- 
tached to  the  master's  report  was  the  following  itemized 
statement  of  his  fees  and  disbursements: 

"Master's  Fees  and  Expenses. 

For  taking  and  certifying  35  pages  of  testimony,  250  words 

per  page,  at  15c  per  100  words $13  05 

For  considering  written  suggestions  filed  by  counsel,  ex- 
amining authorities  and  considering  questions  of  law 
and  fact,  3  hours  at  $5  per  hour 15  00 

For   preparing  report 10  00 

For  preparing  and  serving  notice 2  00 

$40  05 
Stenographer's  charges — 35  pages  of  testimony,  250  words 

per.  page,  at  15c  per  100  words '. 13  05 

Total $53  10 

"I  have  deducted  $10  from  the  above  charges,  making  a  total 
master's  fees  and  expenses,  $43.10. 

RoswEivi.  B.  Mason,  Master." 

The  court  made  the  following  finding  and  order  as  to 
the  master's  fees :  **That  the  master's  fees  for  his  services 
herein  be  and  the  same  are  hereby  fixed  at  the  sum  of 
$43.10,  all  of  which  has  accrued  since  said  fund  was  de- 
posited in  court,  and  which  sum  the  court  finds  has  been 
paid  by  said  complainant  and  should  be  re-paid  to  him  by 
said  defendants ;  and  it  is  accordingly  ordered  and  decreed 
that  the  complainant  recover  of  the  defendants  said  sum  of 
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$43.10  costs  paid  by  him,  and  that  he  have  execution  for 
said  sum  against  said  defendants/' 

The  statement  of  the  amount  claimed  by  the  master  for 
his  fees  and  disbursements,  which  included  the  stenogra- 
pher's fees,  was  signed  by  the  master  and  was  attached  to 
his  report.  The  appellants  in  no  way  challenged  the  cor- 
rectness of  that  statement  in  the  court  below,  and  this  court 
ought  not  to  reverse  the  case  upon  a  question  which  was 
not  brought  to  the  attention  of  the  trial  court.  Neither 
have  the  appellants  assigned  as  error  in  this  court  the  al- 
lowance of  said  stenographer's  fees.  Assignment  No.  28, — 
the  one  relied  upon  by  appellants, — is  that  the  court  erred 
in  "decreeing  that  the  complainant  recover  of  defendants 
herein  the  sum  of  $43.10  as  and  for  costs."  It  would  seem 
that  when  counsel  for  appellants  has  filed  an  assignment 
of  error  for  each  of  the  three  appellants,  which,  in  the  ag- 
gregate, covered  sixteen  pages  of  the  record,  if  he  desired 
to  assign  as  error  that  the  trial  court  erred  in  allowing 
the  master  stenographer's  fees  he  should  have  specifically 
pointed  out  such  error  by  an  assignment  which  clearly  cov- 
ered that  point,  and  ought  not  to  rely  upon  the  blanket  as- 
signment that  the  court  erred  in  decreeing  that  the  com- 
plainant recover  of  the  defendants  $43.10  as  costs.  It  is 
well  settled  that  though  the  record  contains  error,  the  same 
may  be  waived  by  a  failure  to  properly  assign  such  error 
upon  the  record.  Cochran  v.  Village  of  Park  Ridge,  138 
111.  295;  McCaleb  v.  Coon  Run  Drainage  District,  190 
id.  549. 

It  is  further  contended  that  the  amount  fixed  by  the 
decree  which  the  appellee  should  pay  to  the  appellants  as 
taxes,  interest  and  costs,  viz,  $479.46,  is  $1.28  less  than  the 
amount  due  them,  and  that  for  a  failure  to  fix  the  amount 
due  the  appellants  for  taxes,  interest  and  costs  at  $480.74 
the  decree  should  be  reversed.  The  matter  here  in  differ- 
ence is  so  small,  being  only  $1.28,  conceding  the  figures  of 
appellants  to  be  correct,  the  maxim  de  minimis  non  curcU  lex 
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should  be  applied,  (Chicago,  Wilmington  and  Vermilion 
Coal  Co.  V.  City  of  Streator,  172  111.  435 ;  McNutt  v.  Dick- 
son, 42  id.  499;)  and  the  error  disregarded. 

It  is  finally  contended  that  the  tax  deeds  canceled  by  the 
decree  are  not  the  tax  deeds  described  in  the  bill.  While 
the  identical  words  used  in  the  bill  describing  the  deeds 
sought  to  be  canceled  are  not  used  in  the  decree,  an  exami- 
nation of  the  bill  and  the  decree  leaves  no  doubt  that  the 
decree  follows  the  averments  of  the  bill  and  that  relief  has 
not  been  granted  by  the  decree  which  was  not  prayed  for 
in  the  bill. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  affirmed. 


The  Sturges  &  Burn  Manufacturing  Company,  Ap- 
pellee, vs.  The  Great  Western  Smewing  and  Re- 
ifjNiNG  Company,  Appellant. 

Opinion  Med  December  21,  ig  10— Rehearing  denied  Feb.  10,  ipii. 

Appeals  and  errors — controverted  questions  of  fact  are  settled 
by  judgment  of  Appellate  Court.  Where  the  questions  whether 
there  was  a  verbal  warranty  at  the  time  of  the  purchase  of  mer- 
chandise, whether  the  merchandise  was  of  the  quality  represented, 
whether  the  contract  was  executed  or  executory  and  whether  it 
was  rescinded  are  controverted  questions  of  fact,  the  judgment  of 
the  Appellate  Court  affirming  that  of  the  trial  court  is  conclusive 
of  such  questions. 

AppEai,  from  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago;  the  Hon.  John  W.  Houston,  Judge, 
presiding. 

Eastman,  Eastman  &  White,  for  appellant. 

BuLKLEY,  Gray  &  More,  for  appellee. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

Appellee  sued  appellant  in  the  municipal  court  of  Chi- 
cago and  recovered  on  a  trial  before  a  jury  a  judgment  for 
$850.35,  the  purchase  price  of  5436  pounds  of  tin  dross  at 
twelve  cents  a  pound  and  2829  pounds  of  terne  (solder) 
dross  at  seven  cents  a  pound.  The  case  was  taken  to  the 
Appellate  Court  for  the  First  District  for  review  and  the 
judgment  of  the  trial  court  there  affirmed.  The  Appellate 
Court  granted  a  certificate  of  importance,  and  the  case  is 
here  by  appeal. 

Appellee  is  in  the  business  of  manufacturing  sheet-metal 
w^are,  and  in  the  course  of  its  operations  accumulates,  from 
time  to  time,  quantities  of  skimmings  rising  from  the  mol- 
ten metal  and  known  as  "dross."    Appellant  is  in  the  busi- 
ness of  buying  old  metal.     Its  purchasing  agent  called  at 
the  premises  of  appellee  in  March,  1908,  and  was  taken  by 
the  latter's  superintendent*  into  the  tin  house,  where  the 
dross  was  kept,  and  shown  both  kinds,  which  he  examined. 
The  evidence  tends  to  show  that  he  was  asked  if  he  wanted 
samples,  and  replied,  "No,  I  am  satisfied;   I  will  give  you 
a  price  right  now,"  and  thereupon  named  the  price  given 
above,  which  was  accepted  and  a  request  made  that  the  pur- 
chase be  confirmed  by  letter.    The  next  day,  March  17,  the 
purchase  was  so  confirmed  and  appellant  sent  its  wagon  to 
the  appellee's  place  of  business  and  obtained  the  dross,  for 
which  the  teamster  receipted.     The  day  following,  a  col- 
lector who  presented  appellant  a  bill  for  the  goods  was  told 
to  come  around  in  the  afternoon  and  a  check  would  then 
be  given.     A  check  was  requested  again  the  same  even- 
ing, and  the  response  was  that  the  dross  had  not  yet  been 
weighed, — to  come  around  in  the  morning.     The  evidence 
shows  that  when  the  dross  reached  the  place  of  business  of 
appellant  it  was  unloaded  and  examined  by  three  of  its  rep- 
resentatives, including  the  purchasing  agent.    Two  or  three 
days  after  the  delivery  one  of  appellant's  representatives, 
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not  the  purchasing  agent, — went  to  appellee's  factory  and 
stated  to  a  representative  of  appellee  (Mr.  Burn)  that  the 
material  was  not  such  as  the  appellant  had  purchased,  and 
Mr.  Bum  stated  that  he  was  not  familiar  with  the  matter 
and  would  look  it  up  and  let  him  know  in  a  day  or  two. 
Six  days  after  the  delivery  of  the  material  appellant  wrote 
appellee  that  it  could  not  accept  the  dross  as  it  was  not  like 
the  samples  its  purchasing  agent  had  seen,  and  that  accord- 
ingly it  rejected  the  entire  lot  and  was  holding  it  subject 
to  appellee's  orders.  The  next  day  this  suit  was  brought. 
It  appears  that  at  or  about  this  time  the  dross  was  stored 
by  appellant  in  Sibley's  warehouse.  No  warehouse  receipt 
was  tendered  to  appellee  and  apparently  the  material  was 
stored  in  the  name  of  appellant. 

It  is  first  urged  that  the  court  erred  in  refusing  to  take 
the  case  from  the  jury  at  the  close  of  appellee's  evidence, 
and  likewise  in  refusing  to  instruct  the  jury  to  find  for  ap- 
pellant at  the  close  of  all  the  evidence.  There  w^as  evidence 
in  the  record  which  fairly  tended  to  support  appellee's 
cause  of  action,  therefore  the  court  did  not  err  in  refusing 
to  take  the  case  from  the  jury. 

The  chief  contention  of  appellant,  however,  is  that  the 
contract  was  executory  and  not  executed.  This  was  a  con- 
troverted question  of  fact,  as  w-ere  the  questions  whether 
there  was  warranty,  whether  the  merchandise  was  of  the 
quality  represented,  and  whether,  on  this  record,  appellant 
rescinded  the  contract.  These  controverted  questions  of 
fact  having  been  settled  against  appellant  in  the  trial  court 
and  its  judgment  affirmed  in  the  Appellate  Court,  they  can 
not  be  reviewed  here.  The  law  on  this  point  is  so  well  set- 
tled that  it  is  unnecessary  to  cite  authorities. 

We  find  no  other  questions  raised  that  require  our  con- 
sideration. The  judgment  of  the  Appellate  Court  must 
therefore  be  affirmed.  Judgment  amrmcd. 
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George  H.  Hoi^t,  Appellant,  vs.  Albert  L.  Hendee, 
County  Clerk,  ^/  al.  Appellees. 

Opinion  filed  December  21,  ipio —  Rehearing  denied  Feb,  JO,  ipii. 

1.  Taxes — the  term  "domicile"  means  the  true,  permanent  home 
and  principal  establishment.  In  its  ordinary  acceptation  the  term 
"domicile"  means  where  a  person  lives  or  has  his  home,  and  in  a 
legal  sense  means  the  true,  fixed,  permanent  home  and  principal 
establishment  of  a  person,  to  which,  whenever  he  is  absent,  he  has 
an  intention  of  returning. 

2.  Same — what  is  necessary  to  effect  a  change  of  domicile.  To 
effect  a  change  of  domicile  there  must  be  an  actual  abandonment 
of  the  first  domicile  coupled  with  an  intention  not  to  return  to  it, 
and  there  must  be  a  new  domicile  acquired  by  actual  residence 
within  another  jurisdiction,  coupled  with  the  intention  of  making 
the  last  acquired  residence  a  permanent  home. 

3.  Same — a  mere  intention  to  change  domicile  is  not  sufficient. 
In  order  to  bring  about  a  change  of  domicile  it  is  necessary  that 
there  be  not  only  an  intention  to  change  the  residence,  but  the 
change  must  actually  be  made  by  abandoning  the  old  and  perma- 
nently locating  in  the  new  place  of  residence. 

4.  Same — on  question  of  domicile  a  person's  acts  have  more 
weight  than  his  words.  Upon  the  question  of  domicile  the  inten- 
tion of  the  person  is  not  necessarily  determined  from  his  state- 
ments or  declarations  but  may  be  inferred  from  his  acts  and  the 
surrounding  circumstances,  which  may  entirely  disprove  such  state- 
ments and  declarations. 

5.  Same — when  judgment  of  foreign  State  is  not  res  judicata 
of  question  of  domicile.  A  judgment  by  a  court  in  a  foreign  State 
finding  that  a  certain  person  was  a  resident  of  that  State  in  the 
year  1904  and  qualified  to  act  as  administrator  there  is  not  res 
judicata  of  the  question  of  such  person's  actual  domicile  five  years 
later,  so  as  to  preclude  the  taxing  authorities  of  a  county  in  Illi- 
nois from  assessing  personal  property  omitted  in  previous  yea/'s. 

6.  Same — what  facts  do  not  show  that  domicile  is  not  in  I  Hi- 
nois.  The  facts  that  a  person  claims  California  as  his  residence, 
that  he  has  twice  acted  as  administrator  there  and  has  declared 
his  residence  in  other  States  for  certain  purposes  do  not  establish 
that  he  is  not  a  resident  of  Illinois,  where  the  evidence  shows  that 
he  has  an  undivided  interest  in  a  house  in  a  suburb  of  Chicago 
and  maintains  no  establishment  in  any  other  place;  that  he  has 
resided*  there  a  part  of  the  time  for  many  years,  traveling  back 
and  forth  on  the  train  to  his  office  in  Chicago;  that  he  is  presi- 
dent of  a  water  company  in  such  suburb  and  active  in  municipal 
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and  church  affairs,  and  that,  though  he  travels  extensively,  he  has 
made  no  real  home  elsewhere. 

7.  Same — board  of  review  is  required  to  proceed  as  an  assessor 
would.  The  board  of  review,  in  making  assessments,  is  required 
to  proceed  as  an  assessor  would  and  to  make  a  list  of  property  as- 
sessed, setting  down  in  the  column  opposite  the  separate  kinds  of 
property  the  assessed  value  thereof. 

8.  Same — presumption  where  board  of  review  makes  an  assess- 
ment. Where  a  board  of  review  assesses  personal  property  under 
the  thirty-sixth  class  as  "all  other  property  required  to  be  listed," 
the  presumption  arises  that  such  assessment  was  for  property  not 
included  under  any  of  the  first  thirty-five  classes. 

9.  Same — what  must  be  shown  by  one  seeking  to  enjoin  col- 
lection of  tax  on  assessment  for  omitted  property.  One  applying 
to  equity  to  enjoin  the  collection  of  taxes  extended  on  an  assess- 
ment of  personal  property  made  by  the  board  of  review  under  the 
classification  "all  other  property  required  to  be  listed,"  must  show 
that  he  does  not  own  any  property  falling  under  such  classifica- 
tion, or  if  he  does  own  such  property,  that  the  valuation  by  the 
board  of  review  was  excessive  and  fraudulently  and  dishonestly 
made.  (Pratt  v.  Raymond,  188  111.  469,  Carney  v.  People,  210  id. 
434,  and  Weber  v.  Baird,  208  id.  209,  followed.) 

10.  Same — fact  that  property  is  not  fully  identified  not  ground 
for  injunction.  The  mere  fact  that  personal  property  assessed  by 
the  board  of  review  is  not  as  fully  identified  and  described  as  the 
law  requires  does  not,  alone,  furnish  sufficient  ground  to  enjoin  the 
collection  of  the  tax. 

Carter,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Robert  W.  Wright,  Judge,  presiding. 

Cooke,  Pope  &  Pope,  (Frank  L.  Shepard,  of  coun- 
sel,) for  appellant. 

Ralph  J.  Dady,  State's  Attorney,  and  David  H.  Jack- 
son, for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellant,  George  H.  Holt,  filed  his  bill  for  injunction 
in  the  circuit  court  of  Lake  county,  seeking  to  restrain  Al- 
bert ly.  Hendee,  county  clerk  of  said  county,  from  extending 
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any  taxes  against  him  for  the  year  1909  upon  an  assess- 
ment of  personal  property  made  and  returned  by  the  board 
of  review.  By  supplemental  bills  thereafter  filed  the  town 
collector  of  the  town  of  Shields  and  the  county  collector 
of  Lake  county  were  made  defendants,  and  an  injunction 
was  sought  against  each,  respectively,  to  restrain  the  col- 
lection of  taxes  extended  upon  said  assessment.  Answers 
were  filed  by  the  defendants  and  replications  thereto  by  the 
complainant,  and  upon  the  issues  thus  formed  a  hearing 
was  had  before  the  chancellor,  which  resulted  in  a  decree 
dismissing  the  bill  for  want  of  equity.  From  that  decree 
appellant  has  prosecuted  an  appeal  to  this  court. 

The  record  shows  that  appellant  did  not,  during  the 
year  1909  or  during  previous  years,  list  any  personal  prop- 
erty for  taxation  in  Lake  county.  At  its  session  in  1909 
the  board  of  review  caused  appellant  to  appear  before  it, 
and  upon  his  refusal  to  list  his  personal  property  made  an 
original  assessment  of  $75,000  under  the  item  "all  other 
personal  property  required  to  be  listed,'*  and  thereon  fixed 
the  assessed  value  of  the  appellant's  personal  property  at 
$25,000.  The  board  entered  this  assessment  upon  the  as- 
sessment books  of  the  town  of  Shields,  in  the  county  of 
Lake,  and  returned  the  same  to  the  county  clerk  as  the 
basis  for  the  extension  of  taxes  for  the  year  1909.  Ap- 
pellant in  his  bill  charged,  as  grounds  for  the  relief  sought, 
first,  that  he  was  not  on  April  i,  1909,  a  resident  of  the 
town  of  Shields  or  of  the  State  of  Illinois  but  was  at  that 
time  a  resident  of  the  State  of  California;  and  second,  that 
the  board  of  review  made  the  assessment  in  a  lump  sum 
and  did  not  specify  the  kind  or  kinds  of  property  assessed, 
and  here  contends  that  both  of  those  grounds  were  estab- 
lished by  the  evidence  and  require  the  issuance  of  the  in- 
junction as  prayed  for  in  the  bill. 

The  evidence  upon  the  question  of  the  residence  of  ap- 
pellant consisted  to  a  large  extent  of  his  own  testimony, 
and  while  he  testified  that  he  went  to  California  in  1904 
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with  the  intention  of  making  his  home  in  that  State,  that 
he  had  during  that  year  established  his  residence  in  San 
Diego  county  and  had  never  since  changed  his  residence, 
and  that  he  is  now,  and  was  on  April  i,  1909,  a  resident 
of  that  county,  we  are  of  the  opinion,  from  a  careful  con- 
sideration of  the  w^hole  of  his  testimony  and  of  the  testi- 
mony of  various  residents  of  the  town  of  Shields,  that  the 
circuit  court  was  fully  justified  in  reaching  the  conclusion 
that  appellant  was  on  April  i,  1909,  a  resident  of  the  town 
of  Shields,  in  this  State. 

Appellant  is  now  fifty-seven  years  of  age  and  has  never 
been  married.  He  has  been,  and  is  now,  engaged  in  vari- 
ous business  pursuits  in  various  States  of  the  Union,  and, 
as  convenience  or  necessity  required,  has  declared  his  legal 
residence  at  various  places  without  in  any  material  manner 
changing  his  visible  mode  of  living.  He  was  bom  in  the 
city  of  Chicago,  and  when  about  seven  years  of  age  re- 
moved with  his  parents  to  Lake  Forest,  which  is  now  a 
suburb  of  Chicago  and  which  is  located  in  the  town  of 
Shields,  in  Lake  county,  Illinois,  where  his  parents  resided 
until  their  respective  deaths,  his  father  dying  in  1899  and 
his  mother  in  1903.  In  1874  he  went  abroad  and  spent 
about  two  years  in  travel  and  study.  He  then  returned  to 
his  home  at  Lake  Forest,  where  he  remained  until  1878, 
when  he  went  to  the  State  of  Colorado  and  claims  to  have 
been  a  resident  of  that  State  until  1891,  although  he  spent 
a  considerable  portion  of  his  time  during  that  period  at  the 
family  homestead  in  Lake  Forest.  He  testified  that  from 
1878  to  1885  he  spent  from  six  to  eight  months  out  of  the 
year  in  Colorado,  but  after  1885  he  was  there. only  oc- 
casionally, about  two  months  at  a  time.  He  spent  the  first 
part  of  the  year  and  the  summer  of  1886  at  Lake  Forest 
taking  care  of  his  father,  and  in  October  of  that  year  ac- 
companied his  eldest  brother,  who  was  ill,  to  San  Diego, 
California,  where  he  remained  with  his  brother  until  June 
of  the  following  year.     From  that  time  until   1891   he 
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traveled  back  and  forth  between  Illinois,  Colorado  and  Cal- 
ifornia. His  brother  having  died,  he  transferred  his  resi- 
dence to  San  Diego  county,  California,  in  1891  in  order  to 
qualify  as  administrator  of  his  brother's  estate,  the  law  of 
that  State  requiring  an  administrator  to  be  a  resident,  and 
on  account  of  the  duties  connected  with  the  administration 
of  the  estate  he  maintained  his  residence  there  for  several 
years.  During  that  time  he  engaged  in  the  business  of 
buying  and  shipping  fruit  in  San  Diego  county  and  oper- 
ated a  vineyard  near  Elcajon,  in  that  county.  He  sold  the 
vineyard  in  1897  and  moved  his  personal  effects  to  the 
house  of  a  friend  at  or  near  Elcajon,  where  he  claims  to 
have  ever  since  maintained  a  room  but  admits  that  he  has 
not  occupied  that  room  more  than  a  week  since  1904.  He 
testified  that  he  retained  his  residence  in  California  until 
1900,  but  that  from  1895  ^^  ^9^^  ^^  ^^^is  engaged  in  busi- 
ness, not  only  in  California,  but  in  Colorado,  Minnesota, 
Wisconsin  and  Illinois,  spending  a  portion  of  his  time  in 
each  of  those  States;  that  he  maintained  an  office  in  the 
city  of  Chicago,  and  during  those  years  spent,  on  an  aver- 
age, about  five  months  of  each  year  at  Lake  Forest.  In 
1899  he  qualified  as  executor  of  his  father's  will,  signing 
a  bond  in  which  he  described  himself  as  residing  in  Lake 
county,  Illinois,  and  acted  as  such  executor  until  Novem- 
ber, 1903.  In  the  fall  of  1900  he  voted  at  Lake  Forest  and 
has  not  voted  anywhere  since.  In  1902  he  declared  his  resi- 
dence at  Duluth,  Minnesota,  in  order  to  have  a  boat  regis- 
tered in  his  name  at  the  United .  States  custom  house,  but 
sold  the  boat  in  1903  and  claims  to  have  then  abandoned 
his  residence  at  that  place.  In  the  spring  of  1904  he  ac- 
companied a  party  of  relatives  and  friends,  including  an 
unmarried  sister  who  has  since  the  death  of  their  parents 
had  charge  of  the  Lake  Forest  home  and  with  whom  he 
has  resided  when  in  Lake  Forest,  to  the  State  of  Califor- 
nia, and  after  traveling  over  the  State  in  search  of  a  loca- 
tion, finally  stopped  at  a  hotel  in  the  city  of  San  Diego, 
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tvhere  he  and  his  sister  remained  for  some  time.  Soon 
after  arriving  at  San  Diego  he  applied  for  and  received  let- 
ters of  administration  upon  the  estate  of  his  sister-in-law, 
Lilly  Reid  Holt,  who  had  died  about  nine  years  before. 
The  statute  of  California,  as  above  stated,  does  not  permit 
a  non-resident  to  serve  as  administrator  of  an  estate.  The 
public  administrator  of  San  Diego  county  soon  after  the 
appointment  petitioned  the  court  out  of  which  the  letters 
of  administration  had  issued,  to  revoke  the  same,  alleging 
that  appellant  was  not  a  resident  of  the  State.  The  pro- 
ceedings resulted  in  a  judgment  finding  that  appellant  was 
a  resident  of  California  and  had  not  permanently  removed 
from  the  State  and  denying  the  prayer  of  the  petition.  Ap- 
pellant testified  that  he  spent  several  months  at  different 
places  in  California  in  1904;  that  in  1905  he  was  in  the 
State  for  about  two  months  in  the  fall,  spending  a  portion 
of  that  time  in  San  Francisco;  that  in  1906  he  spent  three 
or  four  months  in  California,  staying  in  Los  Angeles  about 
a  month,  in  San  Diego  about  a  month,  in  Monterey  about 
three  wrecks  and  in  San  Francisco  a  month;  that  he  does 
not  know  whether  or  not  he  was  in  California  in  1907; 
that  he  spent  the  winter  of  1907-08  in  Chicago;  that  he 
left  Chicago  in  February,  1908,  and  went  to  Europe,  re- 
turning the  middle  of  May;  that  he  went  to  Canada  in 
June  and  was  gone  until  August;  that  he  spent  the  time 
from  October,  1908,  to  May,  1909,  in  Chicago,  where  he 
stayed  with  a  married  sister,  and  then  went  to  Canada  and 
remained  there  until  August,  since  which  time  he  has  been 
living  at  the  homestead  in  Lake  Forest,  and  has  been  pre- 
vented since  September,  1909,  from  going  to  California  by 
litigation  in  which  he  has  been  involved. 

Upon  the  death  of  appellant's  parents,  the  title  to  the 
homestead  at  Lake  Forest  vested  in  him  and  his  brothers 
and  sisters,  all  of  whom  are  married  except  appellant  and 
one  sister.  It  appears  from  appellant's  testimony  that  the 
general  expenses  of  maintaining  the  homestead,  which  ap- 
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pears  to  be  a  somewhat  pretentious  establishment,  are  paid 
by  all  of  the  heirs,  but  that  the  expenses  incident  to  living 
there  and  conducting  the  household  are  paid  by  such  of  the 
heirs  as  actually  incur  those  expenses;    that  one  of  the 
rooms  in  the  house  has  since  the  death  of  his  parents  been 
assigned  to  appellant  as  his  private  room,  and  that  he  and 
his  maiden  sister  have  for  several  years  spent  a  consider- 
able portion  of  the  time  together  at  the  homestead,  sharing 
the  living  expenses  between  themselves.    It  further  appears 
from  his  testimony  that  he  is  president  of  the  Lake  Forest 
Water  Company,  a  resident  member  of  two  social  clubs  at 
Lake  Forest,  and  was  secretary  of  the  Lake  Forest  Uni- 
versity in  1892;  that  he  is  a  resident  member  of  the  Union 
League  Club  of  Chicago  and  of  the  Chicago  Club  at  the 
same  place ;  that  he  is  the  owner  of  the  Manhattan  building, 
a  sixteen-story  building  on  Dearborn  street,  in  Chicago,  and 
maintains  his  private  offices  in  that  building;  that  his  name 
is  m  the  Chicago  directory,  showing  his  office  to  be  in  the 
Manhattan  building  and  his  residence  at  Lake  Forest,  and 
that  his  name  appears  in  the  Lake  Forest  telephone  direct- 
ory as  a  subscriber  to  the  Lake  Forest  telephone  service. 
On  the  other  hand,  he  testified  that  he  maintained  no  office 
in  San  Diego  county  and  did  not  even  have  a  private  desk 
there,  his  California  business  being  left  in  charge  of  an 
agent  at  the  city  of  San  Diego;    that  he  had  no  private 
residence  or  room  in  San  Diego  but  stopped  at  the  hotel 
when  there ;  that  he  kept  no  room  at  the  hotel  when  absent 
from  the  city,  merely  registering  upon  his  arrival  and  check- 
ing out  upon  his  departure,  and  that  he  belonged  to  no 
clubs  in  California.    He  was  uncertain  whether  he  claimed 
his  residence  at  the  city  of  San  Diego,  where  he  has  always 
stayed  at  the  hotel  when  in  the  city,  or  at  Elcajon,  fourteen 
miles  distant,  where  some  personal  effects  were  stored  at 
the  house  of  a  friend  in  1897  and  where  he  has  spent  in  all 
one  week  since  1904,  but  is  positive  that  his  legal  residence 
is  in  San  Diego  county.     He  pays  no  personal  taxes  in 

Digitized  by  VjOOQIC 


FikMl.]  Holt  v.  Hendee.  295 

San  Diego  county  and  pays  none  elsewhere,  so  far  as  the 
record  in  this  case  discloses.  The  testimony  of  other  wit- 
nesses tends  to  show  that  appellant  has  been  in  Lake  For- 
est a  large  portion  of  the  time  since  1885;  that  from  1901 
to  1907  he  spent  at  least  seventy-five  per  cent  of  each  year 
in  Lake  Forest,  and  was  seen  upon  the  streets  of  Lake  For- 
est the  same  as  other  business  men  having  their  place  of 
business  in  Chicago  and  their  residence  in  Lake  Forest; 
that  he  has  been  active  in  municipal  affairs  affecting  the 
water-works  company  of  w^hich  he  is  president;  that  he 
conducted  his  business  in  Chicago  and  resided  in  Lake  For- 
est, traveling  back  and  forth  on  the  train,  and,  accord- 
ing to  his  own  testimony,  frequently  purchasing  and  using 
monthly  tickets  between  Lake  Forest  and  Chicago;  that 
during  that  period  he  attended  church  at  Lake  Forest 
seventy-five  per  cent  of  the  Sundays,  taking  an  active  in- 
terest in  the  selection  of  the  pastor,  and  was  a  regular  at- 
tendant at  the  weekly  prayer  meeting  on  Wednesday  night. 
It  seems  to  us  apparent  from  a  consideration  of  all  the 
evidence  that  the  house  at  Lake  Forest,  in  which  appellant 
owns  an  undivided  interest,  is,  and  has  .been  for  several 
years  at  least,  his  real  home,  and  that  he  maintains  no 
establishment  at  any  other  place,  especially  in  California, 
which  could  be  considered  as  such.  In  Hayes  v.  Hayes, 
74  111.  312,  it  is  said  that,  according  to  authoritative  text- 
writers,  the  term  "domicile,"  in  its  ordinary  acceptation, 
means  the  place  where  a  person  lives  or  has  his  home,  and 
that  in  a  strict  legal  sense  that  is  properly  the  domicile  of 
a  person  where  he  has  his  true,  fixed,  permanent  home  and 
principal  establishment,  and  to  which,  whenever  he  is  ab- 
sent, he  has  the  intention  of  returning.  It  is  further  said  in 
the  same  case  that  in  order  to  effect  a  change  of  domicile 
there  must  be  an  actual  abandonment  of  the  first  domicile 
coupled  with  an  intention  not  to  return  to  it,  and  there 
must  be  a  new  domicile  acquired  by  actual  residence  within 
another  jurisdiction  coupled  with  the  intention  of  making 
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the  last  acquired  residence  a  permanent  home.  In  order  to 
bring  about  a  change  of  residence  it  is  necessary  that  there 
be  not  only  an  intention  to  change  the  residence,  but  the 
change  must  actually  be  made  by  abandoning  the  old  and 
permanently  locating  in  the  new  place  of  residence.  (Peo- 
ple V.  Estate  of  Moir,  207  111.  180.)  The  intention  is  not 
necessarily  determined  from  the  statements  or  declarations 
of  the  party  but  may  be  inferred  from  the  surrounding  cir- 
cumstances, which  may  entirely  disprove  such  statements 
or  declarations.  On  the  question  of  doriiicile  less  weight 
will  be  given  to  the  party's  declaration  than  to  his  acts. 
(Smith  V.  People,  44  111.  16;  Kreitz  v.  Behrenstneyer,  125 
id.  141 ;  People  v.  Estate  of  Moir,  stipra,)  Applying  these 
rules  to  the  case  at  bar,  we  are  of  the  opinion  that  the  acts 
of  appellant  and  the  circumstances  shown  by  the  evidence 
wholly  disprove  his  statements  that  he  changed  his  place  of 
residence  to  San  Diego  county,  California,  in  1904  and  has 
ever  since  been  a  resident  of  that  county.  The  judgment 
of  the  superior  court  of  San  Diego  county  finding  that  ap- 
pellant was  in  1904  a  resident  of  the  State  of  California  is 
not  res  judicata  as  to  that  question  between  appellant  and 
the  taxing  authorities  of  Lake  county,  and  in  the  light  of 
the  evidence  in  this  case  cannot  control  the  decision  here 
upon  that  question. 

As  to  the  second  ground  upon  which  the  injunction  was 
sought,  it  appeared  from  the  evidence  that  the  assessment 
of  $7S,ooo,  full  value  of  property,  was  by  the  board  of  re- 
view placed  under  the  item  "all  other  personal  property 
required  to  be  listed,"  in  the  schedule  which  was  filled  out 
by  the  board,  and  was  placed  on  the  assessment  books  un- 
der the  same  item.  Appellant  insists  that  this  is  not  a  suf- 
ficient designation  of  the  property  assessed,  and  that  the 
making  of  an  assessment  in  this  manner  furnishes  sufficient 
ground  for  interference  by  a  court  of  equity  by  injunction 
restraining  the  collection  of  taxes  extended  thereon. 
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Section  25  of  the  Revenue  act,  for  the  purpose  of  assess- 
ment, divides  all  personal  property  into  thirty-six  classes, 
and  requires  that  the  schedule,  when  completed 'by  the  as- 
sessor, shall  truly  and  distinctly  set  forth,  in  appropriate 
columns,  the  value  of  the  property  assessed.  The  board 
of  review,  in  making  assessments,  is  required  to  proceed 
as  an  assessor  would,  and  to  make  a  list  of  property  as- 
sessed, setting  down  in  the  column  opposite  the  separate 
kinds  of  property  the  assessed  value  thereof.  {Carney  v. 
People,  210  111.  434.)  The  thirty-sixth  class  under  said 
section  25  of  the  Revenue  act  is,  "all  other  property  re- 
quired to  be  listed."  The  presumption  necessarily  arises 
that  the  assessment  by  the  board  of  review  in  this  case  was 
an  assessment  of  property  not  included  in  any  of  the  kinds 
of  property  enumerated  in  the  first  thirty-five  classes.  In 
applying  to  a  court  of  equity  to  restrain  the  collection  of 
taxes  extended  on  this  assessment,  it  was  incumbent  upon 
appellant  to  show  that  he  did  not  own  any  property  falling 
within  the  thirty-sixth  class,  or  if  he  did  own  any  such 
property,  that  the  valuation  thereof  by  the  board, of  re- 
view was  excessive  and  fraudulently  and  dishonestly  made. 
(New  Haven  Clock  Co.  v.  Kochersperger,  175  111.  383; 
Weber  v.  Baird,  208  id.  209.)  The  evidence  fails  to  dis- 
close any  such  situation,  and  there  is  therefore  nothing  in 
the  record  to  show  that  appellant  will  be  required  to  pay 
any  unjust  or  excessive  taxes,  or  that  he  will  sustain  any 
injury  on  account  of  the  failure  of  the  board  of  review  to 
more  particularly  specify  the  kind  or  kinds  of  property  as- 
sessed. Moreover,  even  though  the  property  assessed  was 
not  as  fully  identified  and  described  as  the  law  requires, 
that,  fact  alone  would  not  furnish  a  sufficient  ground  for 
the  issuance  of  an  injunction.  In  Williams  v.  Dutton,  184 
111.  608,  and  in  Correll  v.  Smith,  221  id.  149,  the  follow- 
ing language  from  Porter  v.  Rockford,  Rock  Island  and 
St. Louis  Railroad  Co.  76  id.  561,  is  quoted  with  approval: 
**In  no  event  will  an  injunction  lie  unless  it  is  clearly  made 
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to  appear  that  the  party  has  been  wrongfully  assessed  and 
will  sustain  irreparable  injury  unless  the  collection  of  the 
tax  be  enjoined."  In  Pratt  v.  Raymond,  i88  111.  469,  it 
appeared  that  the  board  of  review  had  made  an  original 
assessment  of  $5000  against  Pratt  and  had  entered  the 
same  upon  the  assessment  books  without  entering  the  full 
value  and  without  specifying  any  items  of  property  or  val- 
ues of  particular  kinds  of  property.  Pratt  filed  his  bill  to 
enjoin  the  collection  of  the  tax,  one  of  the  grounds  upon 
which  the  injunction  was  sought  being  that  the  board  of 
review  did  not  enter  on  the  assessment  books  the  specific 
items  of  personal  property  which  were  assessed  and  the 
value  of  the  same,  and  did  not  enter  the  full  value  but  only 
the  assessed  value.  The  bill  was  dismissed,  and  upon  ap- 
peal to  this  court  we  said,  concerning  the  action  of  the 
board  of  review  in  making  the  assessment:  "While  the 
record  should  show  the  kinds  of  property  assessed  and  the 
value  thereof  and  the  total  value,  the  facts  alleged  and  the 
objections  so  urged  afford  no  ground  whatever  for  the  ex- 
ercise of  the  limited  jurisdiction  of  a  court  of  equity.''  We 
consider  this  case  decisive  of  the  question  here  presented. 

Appellant  relies  chiefly  upon  Carney  v.  People,  supra, 
and  Weber  v.  Baird,  supra,  as  sustaining  his  contention 
that  the  action  of  the  board  of  review  in  making  the  as- 
sessment in  a  lump  sum  furnishes  sufficient  ground  for  the 
issuance  of  the  injunction.  Neither  of  those  cases  is  in 
conflict  with  the  views  herein  expressed,  but,  on  the  con- 
trary, both  are  in  harmony  with  them. 

There  was  no  error  in  the  action  of  the  court  in  dis- 
missing the  bill  for  want  of  equity,  and  the  decree  is  there- 
fore affirmed.  j^  ^      j 

Decree  affirmed, 

Mr.  Justice  Cartkr,  dissenting. 
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The  South  Park  Commissioneks,  Appellant,  vs,  Mont- 
gomery Ward  &  Co.  et  al.  Appellees. — Same  Appellant 
vs.  S.  Karpen  &  Bros,  et  al.  Appellees. 

Opinion  filed  December  21,  ipio — Rehearing  denied  Feb.  8,  ipii. 

1.  Eminent  domain — right  of  eminent  domain  is  an  inherent 
attribute  of  sovereignty.  The  right  of  eminent  domain  is  an  in- 
herent attribute  of  sovereignty,  existing  independently  of  written 
constitutions  or  statutory  laws,  although  it  is  regulated  by  appro- 
priate legislation,  and  is  the  power  of  the  sovereign  to  appropriate 
private  property  to  the  public  use,  limited  only  by  the  constitutional 
provision  for  compensation. 

2.  Same — the  right  of  eminent  domain  extends  to  every  kind  of 
property.  The  sovereign  right  of  eminent  domain  extends  to  every 
kind  of  property,  including  not  only  that  which  is  tangible  but  also 
all  rights  and  interests  of  any  kind,  including  easements. 

3.  Same — right  of  eminent  domain  is  not  unrestricted.  While 
the  questions  of  the  necessity  and  propriety  of  the  exercise  of  the 
right  of  eminent  domain  are  legislative  and  not  judicial,  yet  the 
power  to  exercise  such  right  is  not  unrestricted,  and  it  cannot  be 
abused  to  the  injury  of  well  recognized  private  rights. 

4.  Same — lawful  public  use  lies  at  foundation  of  right  to  con- 
demn. A'lawful  public  use  lies  at  the  foundation  of  the  right  to 
appropriate  private  property  or  property  rights,  and  in  the  absence 
of  such  use  the  existence  of  an  act  of  the  legislature  authorizing  a 
proceeding  to  condemn  is  immaterial. 

5.  Same — legislature  cannot  authorize  taking  of  private  prop- 
erty for  an  illegal  use.  The  legislature,  being  restricted  by  the  re- 
quirement that  the  use  shall  be  public  and  lawful,  cannot  authorize 
the  taking  of  private  property  of  a  citizen  for  an  illegal  use,  and 
the  courts  are  not  without  power  to  determine  that  question. 

6.  Same — use  may  be  public  and  yet  destructive  of  some  natu- 
ral or  constitutional  right.  A  use  may  be  public  in  the  broadest 
sense  of  being  open  to  all  alike  upon  the  same  terms  and  condi- 
tions and  as  being  a  matter  of  right  and  not  a  mere  favor  to  the 
public,  and  yet  be  against  public  policy  because  destructive  of  the 
health,  morals  and  welfare  of  society  or  subversive  of  some  natu- 
ral or  constitutional  right. 

7.  Same — what  questions  may  be  determined  by  the  court.  In 
a  cdndemnation  proceeding  the  court  has  the  right  to  determine 
whether  the  proposed  use  is  a  public  use,  whether  such  use  or 
purpose  justifies  the  exercise  of  the  compulsory  taking  of  private 
property  under  the  statutes  and  constitution,  and,  where  the  peti- 
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tioner  is  a  private  corporation,  whether  the  power  has  been  dele- 
gated to  such  corporation  by  the  legislature  and  whether  the  uses 
and  purposes  for  which  the  power  is  sought  to  be  exercised  fall 
within  the  legislative  grant  of  powers. 

8.  Same — power  to  condemn  property  is  limited  by  power  to 
appropriate  it  to  the  particular  use.  If  there  is  a  want  of  power 
to  appropriate  private  property  to  a  particular  use  there  can  be  no 
condemnation  of  rights  in  such  property,  whatever  the  nature  of 
those  rights  may  be. 

9.  Same — right  of  abutting  owfiers  to  have  Grant  Park,  in  Chi- 
cago, kept  free  from  buildings  cannot  be  condemned.  The  right 
of  abutting  owners  to  have  Grant  Park,  in  Chicago,  kept  free  from 
buildings  rests  upon  an  accepted  dedication  of  the  land  to  a  speci- 
fied and  restricted  use,  which  neither  the  city  nor  the  legislature 
has  power  to  change  or  disregard;  and  such  right  cannot  be  con- 
demned, either  with  or  without  legislative  authority,  to  enable  the 
park  commissioners  to  erect  buildings  in  such  park. 

10.  Dedication — dedicator  has  a  right  to  specify  use  and  im- 
pose restrictions.  An  owner  making  a  donation  of  his  land  to  the 
public  has  the  right  to  specify  the  particular  use  to  which  the  land 
is  to  be  devoted  and  to  impose  restrictions  on  such  use,  and  if  the 
dedication  is  accepted  the  land  cannot  be  applied  to  any  other  use 
nor  can  the  restrictions  be  disregarded,  as  it  is  only  where  prop- 
erty is  dedicated  generally,  without  restriction,  to  the  use  of  the 
public,  that  it  may  be  applied  to  such  uses  as  the  public  may  desire. 

11.  Same — what  is  not  such  a  dedication  as  precludes  a  change 
of  use.  Where  a  proprietor  subdivides  his  land  and  sells  lots  with 
a  dedication  of  a  portion  of  the  land  for  the  common  use  of  the 
owners  of  the  lots,  there  is  no  acceptance  by  the  public  for  a  speci- 
fied use  such  as  precludes  a  change  of  such  use,  and  such  portion 
is  not  a  park  nor  public  property  nor  exempt  from  taxation. 

12.  SamZ:— land  dedicated  to  a  specified  use  will  revert  to  dedi- 
cator if  use  is  changed.  Where  land  is  dedicated  to  the  public  for 
a  specified  use  under  certain  restrictions  and  the  dedication  is  ac- 
cepted by  the  public,  a  subsequent  appropriation  of  the  land  to  in- 
consistent uses,  in  violation  of  the  terms  and  restrictions  of  the 
dedication,  will  cause  a  reverter  of  the  land  to  the  dedicator  and 
a  loss  of  die  same  to  the  public. 

13.  Same — State  cannot  change  use  for  which  property  was 
dedicated.  If  the  owner  of  private  property  offers  to  donate  it  to 
the  public  for  a  specified  public  use,  and  the  offer  is  accepted  and 
the  property  devoted  to  such  use,  the  State  cannot  change  the  use 
and  apply  the  property  to  some  other  use  inconsistent  with  the 
dedication. 
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14,  Res  judicata — the  doctrine  of  res  judicata  is  not  limited  to 
matters  actually  determined.  Where  there  is  identity  of  parties, 
subject  matter  and  cause  of  action,  the  doctrine  of  res  judicata  ex- 
tends not  only  to  every  matter  that  was  actually  determined  in  the 
former  suit,  but  to  every  other  matter  which  might  have  been 
raised  and  determined  in  it. 

15.  Same — the  character  of  rights  of  abutting  owners  in  Grant 
Park,  in  Chicago,  is  res  judicata.  That  the  right  of  abutting  own- 
ers to  have  Grant  Park,  in  Chicago,  remain  free  from  buildings 
is  more  than  a  mere  property  right  which  can  be  compensated  in 
damages  or  a  mere  limited  right  to'  a  temporary  injunction  until 
damages  can  be  ascertained  and  paid,  is  conclusively  settled  by  the 
former  litigation  between  the  parties  over  this  question  wherein 
the  erection  of  buildings  of  any  kind  in  such  park  was  permanently 
enjoined.  (Chicago  v.  Ward,  169  III.  392,  Bliss  v.  Ward,  198  id. 
104,  and  Ward  v.  Field  Museum,  241  id.  496,  adhered  to.) 

Dunn,  Hand  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  H.  McSurely,  Judge,  presiding. 

TOLMAN,  RED^ lELD  &  SEXTON,   (JoHN  P.  WiLSON,  Ed- 

GAR  Bronson  Tolman,  John  Barton  Payne,  and  Leon- 
ard A.  Busby,  of  counsel,)  for  appellant. 

Elbridge  Hanecy,  and  George  P.  Merrick,  for  ap- 
pellee A.  Montgomery  Ward,  (George  P.  Merrick,  for 
Montgomery  Ward  &  Go.  et  al.) 

Mayer,  Meyer,  Austrian  &  Platt,  (Levy  Mayer, 
of  counsel,)  for  appellees  S.  Karpen  &  Bros,  et  al. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  the  South  Park  Commissioners,  a  muni- 
cipal corporation  having  charge  and  control  of  Grant  Park, 
in  the  city  of  Chicago,  appealed  from  four  judgments  of 
the  superior  court  of  Cook  county  dismissing  its  petitions 
for  the  condemnation  of  the  rights  and  easements  to  have 
the  park  kept  free  from  buildings  and  to  preserve  it  for 
the  purposes  of  the  original  dedications  which  the  petitions 
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alleged  were  vested  in  Montgomery  Ward  and  others,  as 
owners  of  lots  in  Fort  Dearborn  addition,  and  S.  Karpen 
&  Bros,  and  Levy  Mayer,  as  owners  of  lots  in  Fractional 
Section  15  addition  to  Chicago,  opposite  the  park,  and  in- 
asmuch as  a  material  question  in  all  the  cases  is  the  same 
they  have  been  heard  together.  They  bring  up^  again  the 
question  of  the  right  to  erect  buildings  in  the  park,  which 
was  adjudicated  as  between  the  city  and  Montgomery  Ward 
in  City  of  Chicago  v.  Ward,  169  111.  392,  as  between  com- 
missioners of  the  State  and  Ward  in  Bliss  v.  Ward,  198  id. 
104,  and  as  between  Ward  and  the  appellant  and  the  Field 
Museum  in  Ward  v.  Field  Museum,  241  id.  496.  Two  of 
the  petitions  prayed  for  the  ascertainment  of  the  compen- 
sation to  be  paid  to  the  owners  of  lots  for  the  rights  and 
easements,  interests  and  property  to  be  taken  by  the  erec- 
tion and  maintenance  of  the  Field  Museum  of  Natural  His- 
tory in  the  park,  and  two  contained  like  prayers  for  the 
ascertainment  of  the  compensation  to  be  i>aid  for  the  same 
rights  to  be  taken  by  the  erection  and  maintenance  of  the 
Crerar  Library  in  the  park.  They  were  filed  in  pursuance 
of  the  provisions  of  the  acts  of  1903  permitting  the  location 
of  this  museum  and  public  libraries  in  the  park.  The  act 
of  1903,  which  was  under  consideration  in  Ward  v.  Field 
Museum,  supra,  authorizing  park  commissioners  to  permit 
the  directors  or  trustees  of  a  museum  at  that  time  located 
in  a  public  park  to  erect  and  maintain  such  museum  within 
any  public  park  under  the  control  or  supervision  of  such 
park  commissioners,  also  provided  that  if  any  owner  or 
owners  of  any  lands  or  lots  abutting  or  fronting  on  such 
public  park  had  any  private  right,  easement,  interest  or 
property  in  such  park  which  would  be  interfered  with  by 
the  erection  and  maintenance  of  such  museum,  or  any  right 
to  have  the  park  remain  open  or  vacant  and  free  from  build- 
ings, the  authorities  having  control  of  the  park  might  con- 
demn the  same  under  the  act  providing  for  the  exercise  of 
the  right  of  eminent  domain.     (Laws  of   1903,  p.  263.) 
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There  was  a  similar  provision  in  the  act  of  1903  authoriz- 
ing park  commissioners  to  permit  any  free  public  library  to 
be  erected  in  any  public  park  under  their  control.     (Laws  of 
1903,  p.  262.)     On  January  5,  1910,  the  petitioner  passed 
an  ordinance  for  acquiring,  by  condemnation,  all  rights  and 
casements  in  the  park  requisite  for  the  construction  of  the 
museum,  which  was  to  occupy  a  space  1300  feet  long  north 
and  south  and  8qo  feet  wide  from  east  to  west,  and  an- 
other ordinance  for  condemning  such  easements  for  the  con- 
struction and  maintenance  of  the  John  Crerar  Libray  in  the 
park,  between  Madison  and  Monroe  streets  extended  east. 
The  defendants,  claiming  that  the  {petitioner  had  no  lawful 
right  to  permit  the  erection  of  buildings  in  the  park,  filed 
their  motions  to  dismiss  the  petitions;    denying  that  the 
proposed  uses  were  public  in  their  nature;  alleging  that  the 
acts  of  the  legislature  under  which  the  proceedings  were  in- 
stituted" were  in  conflict  with  the  constitution  and  therefore 
void,  (and  particularly  that  the  act  in  regard  to  the  museum 
was  unconstitutional  as  applying  only  to  the  Field  Museum 
and  granting  to  a  private  corporation  an  exclusive  privilege 
or  franchise,)  and  that  the  prior  judgments  against  the  pe- 
titioner, or  those  represented  by  it  and  with  whom  it  was  in 
privity,  were  final  adjudications  against  the  right  to  dis- 
regard  the  restrictions  of  the  original  dedications.     The 
court  sustained  the  motions  and  dismissed  the  petitions. 

Inasmuch  as  a  determination  of  the  question  whether 
the  legrislature  could  authorize  the  erection  of  buildings  in 
Grant  Park  contrary  to  the  terms  of  the  dedications  of  the 
property  for  park  purposes  will  dispose  of  the  cases,  other 
questions  will  not  be  considered. 

The  Field  Museum  is  a  private  corporation,  and  the 
act  authorizing  the  erection  of  its  building  in  the  park, 
which  limited  the  privilege  to  museums  located  in  a  public 
park  on  the  first  day  of  July,  1903,  was  intended  to  apply, 
and  as  a  matter  of  fact  did  apply,  only  to  that  corporation. 
The  superior  court  was  of  the  opinion  that  the  act  was  in 
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violation  of  the  constitution,  as  granting  an  exclusive  privi- 
lege to  the  corporation,  but  if  the  legislature  could  not  by 
any  act  authorize  the  erection  of  a  building  in  the  park,  any 
question  of  a  special  privilege  is  not  material.  There  are 
also  questions  as  to  the  nature  and  limits  of  public  uses, 
and  in  Ward  v.  Field  Museum,  supra,  a  great  deal  of  evi- 
dence was  taken  to  prove  that  such  buildings  as  museums 
were  situated  in  various  public  grounds  called  parks,  in  dif- 
ferent parts  of  the  world.  We  declined  to  consider  that 
question,  and  said  that  questions  concerning  the  proper  uses" 
of  public  parks  and  what  buildings  had  been  erected  in 
other  parks  were  not  involved  in  that  case.  In  the  com- 
mon understanding,  a  park,  in  this  country,  is  a  piece  of 
ground  in  or  near  a  city  or  town  for  ornament  and  as  a 
place  for  the  resort  of  the  public  for  recreation  and  amuse- 
ment, and  it  is  usually  laid  out  in  walks,  drives  and  recrea- 
tion grounds.  (Village  of  Riverside  v.  MacLain,  210  111. 
308;  Webster's  Diet.;  29  Cyc.  1684;  21  Am.  &  Eng. 
Ency.  of  Law, — 2d  ed. — 1066.)  Whether  a  public  library 
which  is  not  for  amusement  or  recreation  but  for  educa- 
tional purposes,  or  a  museum  maintained  mainly  for  sci- 
entific investigation  and  instruction  in  geology,  ethnology 
and  other  kindred  sciences  and  in  which  entertainment  and 
amusement  is  only  incidental,  is  a  legitimate  part  of  a  park 
might  be  proper  questions  for  consideration  in  some  cases ; 
but  if  the  only  right  which  the  defendants  have  consists  of 
easements,  in  connection  with  their  property,  of  an  unob- 
structed view  and  such  easements  can  be  taken  from  them 
by  condemnation,  it  is  not  material  to  them  what  the  uses 
of  the  building  are.  If  buildings  should  be  erected  not 
proper  in  a  public  park,  and  therefore  a  public  nuisance, 
they  might  be  abated  at  the  suit  of  any  one  aggrieved,  but 
the  material  question  in  these  cases  is  the  right  to  erect  any 
sort  of  building  in  the  park. 

The  right  of  eminent  domain  is  an  inherent  attribute 
of  sovereignty,  existing  independently  of  written  constitu- 
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tions  or  statutory  laws,  athougli  it  is  regulated  by  appro- 
priate legislation.  It  is  the  power  of  the  sovereign  to  ap- 
propriate private  property  to  the  public  use,  limited  only 
by  the  constitutional  provision  for  compensation.  It  ex- 
tends to  every  kind  of  property,  including  not  only  that 
which  is  tangible,  but  all  rights  and  interests  of  any  kind, 
including  easements.  (Johnson  v.  Joliet  and  Chicago  Rail- 
road Co,  23  111.  202;  Metropolitan  City  Railway  Co.  v. 
Chicago  West  Division  Railway  Co,  87  id.  317;  Sholl  v. 
German  Coal  Co,  118  id.  427.)  Questions  of  the  necessity 
and  propriety  of  the  exercise  of  the  right  are  legislative  and 
not  judicial.  {Chicago,  Rock  Island  and  Pacific  Railroad 
Co.  v.  Town  of  Lake,  71  111.  333;  Pittsburg,  Ft.  Wayne 
and  Chicago  Railway  Co,  v.  Sanitary  District,  218  id.  286.) 
But  the  power  is  not  unrestricted  and  without  bounds.  The 
legislature  are  restricted  by  the  requirement  that  the  use 
shall  be  public  and  lawful,  and  the  power  cannot  be  abused 
to  the  injury  of  well  recognized  private  rights.  The  legis- 
lature cannot  authorize  the  taking  of  the  property  of  the 
citizen  for  illegal  uses,  and  the  courts  are  not  without 
power  to  determine  that  question.  A  use  might  be  public, 
in  the  broadest  sense,  as  being  open  to  all  alike  upon  the 
same  terms  and  conditions  and  the  right  of  the  public  to 
use  and  enjoy  the  property  taken  from  the  citizen  be  an 
absolute  right  and  not  a  mere  favor,  and  yet  the  use  be 
against  public  policy  because  destructive  of  the  health,  mor- 
als and  welfare  of  society  or  subversive  of  natural  or  con- 
stitutional right.  The  courts  have  a  right  to  determine  such 
questions  and  may  decide  whether  the  use  to  which  it  is 
sought  to  appropriate  the  property  is  a  public  use ;  whether 
such  use  or  purpose  would  justify  the  exercise  of  the  com- 
pulsory, taking  of  private  property  under  the  statute  and 
constitution;  and,  where  the  power  is  attempted  to  be  ex- 
ercised by  a  corporation,  whether  the  power  has  been  dele- 
gated to  the  corporation  by  the  legislature,  and  whether  the 
uses  and  purposes  for  which  the  power  is  sought  to  be  ex- 
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ercised  fall  within  the  legislative  grant  of  powers.  {Chi- 
cago, Rock  Island  and  Pacific  Railroc^  Co.  v.  Town  of 
Lake,  supra;  South  Chicago  Railroad  Co,  v.  Dix,  109  111. 
237 ;  Chicago  and  Eastern  Illinois  Railroad  Co.  v.  Wiltse, 
116  id.  449;  Pittsburg,  Ft.  Wayne  and  Chicago  Railway 
Co.  V.  Sanitary  District,  supra;  County  of  Mercer  v.  Wolff, 
237  111.  74.)  Accordingly,  a  railroad  company  invested 
with  power  to  exercise  the  right  of  eminent  domain  but 
having  no  right  to  locate  its  road  on  a  particular  piece  of 
property,  has  not  been  permitted  by  the  courts  to  exercise 
such  right  for  the  purpose  of  appropriating  that  property 
to  its  use.  {Lake  Shore  and  Michigan  Southern  Railway 
Co.  V.  Baltimore  and  Ohio  and  Chicago  Railroad  Co.  149 
111.  2y2 ;  Chicago,  Burlington  and  Quifvcy  Railroad  Co.  v. 
City  of  Chicago,  id.  457;  Cairo,  Vincennes  and  Chicago 
Railway  Co.  v.  Woodyard,  226  id.  331.)  The  ground  of 
those  decisions  was,  that  there  was  no  power  to  appropriate 
the  particular  property  to  the  contemplated  use.  If  the 
legislature  had  no  power  to  change  the  uses  of  Grant  Park 
and  to  disregard  the  terms  of  the  dedications  by  authoriz- 
ing the  erection  and  maintenance  of  buildings  in  the  park, 
there  could  be  no  condemnation  of  the  rights  of  the  defend- 
ants that  the  park  should  be  kept  free  from  buildings,  what- 
ever the  nature  of  such  rights  might  be.  It  is  not  thought 
that  the  State  can  divest  itself  of  the  right  of  eminent  do- 
main to  take  private  property  for  public  use,  but  the  settled 
law  of  this  State  is  that  if  the  owner  of  private  property 
offers  to  donate  it  to  the  public  for  a  specified  public  use, 
and  the  offer  is  accepted  and  the  property  devoted  to  such 
use,  the  State  cannot  change  the  use  and  apply  the  property 
to  some  other  use  inconsistent  with  the  dedication.  Grant 
Park  is  already  devoted  to  a  public  use,  and  the  only  ques- 
tion to  be  decided  is  whether  that  use  can  be  changed. 

Disregarding  for  the  present  the  question  of  res  judi- 
cata, the  general  question  whether  property  dedicated  to  a 
particular  public  use  can  be  diverted  to  a  different  use  has 
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been  before  this  court  in  a  number  of  cases  and  with  uni- 
form results.  In  the  early  case  of  City  of  Alton  v.  Illinois 
Transportation  Co.  12  III.  38,  certain  lands  lying  between 
Front  street  and  the  Mississippi  river,  in  the  town  of  Al- 
ton, had  been  dedicated  to  the  public  as  a  public  landing 
place,  and  the  court  declared  the  doctrine  that,  whatever 
title  to  the  same  might  be  vested  in  the  city  of  Alton, 
the  city  had  not  the  unqualified  control  and  disposition  of 
them ;  that  they  were  dedicated  to  the  public  for  particular 
purposes  and  only  for  such  purposes  could  they  be  right- 
fully used,  and  that  for  those  purposes,  alone,  the  city  might 
improve  and  control  them. 

In  City  of  Jacksonville  v.  Jacksonville  Railway  Co,  67 
111.  540,  land  had  been  dedicated  for  a  public  square,  and  by 
an  act  of  the  legislature  the  railway  company  was  authorized 
to  construct  and  operate  its  railway  over  and  across  any 
public  grounds  and  squares  within  the  town.  The  railway 
company  attempted  to  exercise  the  power  so  given  by  the 
legislature  but  was  perpetually  enjoined  from  all  attempts 
to  do  so.  This  court  held  that  a  power  could  not  exist 
in  the  legislature  to  divert  property  from  the  purpose  for 
which  it  was  donated;  that  the  donation  in  that  case  was 
made  for  a  certain  specific  and  defined  purpose;  that  it 
must  be  preserved  or  the  land  must  revert  to  the  original 
proprietors,  and  that  a  court  of  equity  would  enforce  the 
execution  of  the  trust,  either  upon  the  application  of  the 
owners  of  lots  abutting  upon  the  square  or  of  the  city. 
Under  the  law  as  there  declared,  if  the  legislature  should, 
contrary  to  the  expressed  terms  on  which  the  public 
grounds  in  Fort  Dearborn  addition  were  dedicated,  appro- 
priate the  same  to  inconsistent  uses,  the  lands  would  revert 
to  the  United  States,  the  original  dedicator,  and  lands  of 
incalculable  value  might  be  lost  to  the  public. 

The  question  in  United  States  v.  Illinois  Central  Rail- 
road  Co.  154  U.  S.  225,  was  whether  the  United  States, 
as  grantor  of  the  public  grotinds  in  Fort  Dearborn  addi- 
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tion,  retained  such  an  interest  therein  as  entitled  them  to 
control  and  regulate  the  execution  of  the  trusts  created  in 
the  dedication,  and  it  was  held  that  they  did  not,  but  there 
was  no  intimation  that  there  was  not  a  possibility  of  re- 
.  verter  upon  a  violation  of  the  condition  of  the  dedication. 

In  Village  of  Princeville  v.  Atiten,  yy  111.  325,  the  vil- 
lage board  of  trustees  attempted  to  locate  a  town  hall  on  a 
public  square.  Although  the  plat  did  not  indicate  the  man- 
ner in  which  the  public  might  enjoy  the  dedication,  the 
intention  of  the  dedicators  was  proved  by  their  oral  dec- 
larations, and  it  was  held  that  the  village  trustees  had  no 
authority  to  appropriate  the  square,  in  whole  or  in  part,  as 
a  site  for  buildings  against  the  wishes  of  any  citizen  in- 
terested. 

In  Village  of  Riverside  v.  MacLain,  supra,  where  a 
tract  in  the  village  of  Riverside  had  been  dedicated  as  a 
public  park  and  the  proprietors  exhibited  maps  and  plats 
showing  such  dedication  in  the  sale  of  lots,  the  village,  hav- 
ing power  to  lay  out  streets,  attempted  to  lay  one  across  the 
park.  The  park  was  a  small  one,  set  with  trees  and  bushes, 
and  the  proposal  was  to  put  a  roadway  through  it  at  an 
elevation  of  five  feet,  cutting  the  park  in  two  and  destroy- 
ing its  usefulness  as  a  park.  It  was  not  permitted,  al- 
though there  was  no  express  prohibition  in  the  dedication. 
The  court  pointed  out  the  distinction  between  cases  where 
property  is  dedicated  to  public  uses  without  restriction  or 
has  been  established  under  statutory  provisions,  and  cases 
where  the  dedication  is  restricted  to  particular  purposes 
by  the  original  owner  and  the  dedication  is  accepted.  Pre- 
sumably the  dedicator  would  not  make  the  donation  to  the 
public  except  upon  terms  and  conditions  which  he  speci- 
fies, and  the  public  authorities  having  their  election  to  ac- 
cept or  reject  the  donation,  are  bound,  if  they  accept  it,  to 
apply  the  property  to  the  declared  use.  It  was  held  that 
the  village,  under  its  authority  to  lay  out  streets,  could  not 
lay  out  a  street  across  the  park.    It  is  only  where  property 
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is  dedicated  generally,  without  restriction,  to  the  use  of  the 
public  that  it  may  be  applied  to  such  uses  as  the  public  may 
desire.  Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v. 
City  of  Joliet,  79  111.  25. 

These  cases  settle  the  law  of  this  State  to  be,  that  an 
owner  making  a  donation  of  his  land  to  the  public  for  a 
particular  use  has  a  right  to  specify  the  use  and  impose  re- 
strictions, and  if  the  dedication  is  accepted,  the  land  cannot 
be  applied  to  any  other  use  or  the  restrictions  disregarded. 
Where  a  proprietor  subdivides  his  land  and  sells  lots  with 
a  dedication  of  a  portion  for  the  common  use  of  the  own- 
ers of  lots,  such  portion  is  not  a  park  nor  public  property 
nor  exempt  from  taxation,  {McChesney  v.  People,  99  111. 
216,)  and  a  case  like  United  States  v.  Certain  Lands,  112 
Fed.  Rep.  622,  has  no  relation  to  the  question  here  in- 
volved. There  is  in  such  a  dedication  no  acceptance  by  the 
public  for  a  specified  use.  In  that  case  it  was  held  that  the 
erection  and  use  of  a  fortification  for  coast  defense  which 
did  not  directly  encroach  upon  private  property  was  not  a 
taking  of  property  requiring  compensation,  and  the  claims 
were  dismissed  except  as  to  a  right  to  go  upon  and  pass 
over  a  certain  lot  which  was  taken.  The  police  power, 
which  is  not  exercised  through  the  right  of  eminent  do- 
main, is  not  involved  in  this  controversy. 

The  question  has  also  been  finally  adjudicated  with  re- 
spect to  this  particular  park  and  between  the  same  parties 
concerned  in  this  litigation.  In  1890  Montgomery  Ward 
filed  his  bill  in  the  superior  court  of  Cook  county  to  enjoin 
threatened  violations  of  the  terms  of  the  dedications  by 
the  city,  a  local  governmental  agency  of  the  State,  and  a 
final  decree  was  entered  restraining  the  city  from  erecting, 
or  causing  to  be  erected,  any  building  or  structure  upon 
the  premises  described  in  the  bill,  extending  from  Randolph 
street  to  Park  Row,  with  certain  exceptions,  and  that  de- 
cree was  affirmed  in  City  of  Chicago  v.  Ward,  169  111.  392. 
It    is  urged  against  the  application  of  the  doctrine  of  res 
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judicata  that  the  question  6i  the  right  to  erect  buildings  in 
the  park  upon  ascertaining  the  compensation  to  be  paid  to 
Ward  was  not  considered  t)r  decided  in  that  case  or  the  sub- 
sequent cases.    That  is  true,  but  the  basic  question  whether 
the  legislature  could  authorize  the  construction  of  build- 
ings in  the  park,  which  lies  at  the  foundation  of  the  right 
to  condemn,  was  determined.     If  the  legislature  had  no 
right  to  erect  the  buildings,  which  are  now  alleged  to  be 
a  public  use,  they  could  not  provide  for  taking  the  right 
of  any  person  or  appropriating  his  property  for  such  use. 
To  say  that  having  acquired  the  right  to  ascertain  and  pay 
the  damage  to  the  property  of  Ward  gives  the  right  to 
change  the  use  and  violate  the  restriction  which  did  not  be- 
fore exist  would  be  reasoning  backward.    A  superstructure 
does  not  support  the  foundation,  and  a  lawful  public  use 
lies  at  the  very  foundation  of  the  right  to  appropriate  prop- 
erty or  property  rights.    Moreover,  the  existence  of  an  act 
authorizing  a  proceeding  to  condemn  was  immaterial.    If 
it  were  conceded  that  Ward  merely  had  a  property  right 
in  the  nature  of  an  easement,  which  could  be  taken  by  pro- 
cess of  condemnation,  he  could  not  have  had  an  injunction 
against  the  erection  of  buildings  in  the  park.     Ward  did 
not  own  or  claim  to  own  the  fee  in  the  park  or  any  part 
of  it,  and  if  injury  results  to  property  not  actually  taken 
for  a  public  use,   the  owner   has  no   right   to   have  his 
property  condemned  but  is  left  to  his  action  at  law.    The 
constitution  forbids  taking  or  damaging  property  for  the 
public  use  without  just  compensation,  but  if  no  portion 
of  a  lot  or  tract  of  land  is  taken  for  the  public  use,  the 
owner  is  not  entitled  to  have  proceedings  instituted  to  as- 
certain what  damages  his  property  will  sustain.    An  abut- 
ting owner  has  rights  in  a  street  for  ingress  and  egress  and 
easements  of  light  and  air,  but  the  public  authorities  are  not 
bound  to  stop  and  litigate  with  him  the  question  of  his  dam- 
ages nor  institute  a  proceeding  for  condemnation.     (Penn 
Mutual  Life  Ins.  Co,  v.  Heiss,  141  111.  35;  Stetson  v.  Chi- 
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cago  and  Bvanston  Railroad  Co.  75  id.  74;  Peoria  and 
Rock  Island  Railway  Co.  v.  S cherts,  84  id.  135;  County  of 
Mercer  v.  Wolff,  supra,)  In  the  case  last  cited  it  was  said: 
"But  when  no  part  of  the  land  of  an  abutting  owner  is 
taken,  the  constitution  "does  not  require  the  ascertainment 
and  payment  of  his  consequential  damages  before  entry  can 
be  made  upon  adjoining  property."  Rigney  had  rights  in 
a  street  which  were  interfered  with  by  the  construction  of 
a  viaduct  cutting  off  access  from  his  house  and  lot  to  an 
intersected  street  except  by  means  of  stairs,  and  he  was 
permitted  to  recover  damages  for  the  injury  to  his  prop- 
erty, {Rigney  v.  City  of  Chicago,  102  111.  64,)  but  he  could 
not  have  had  an  injunction  against  the  construction  of  the 
viaduct.  So,  also,  the  city  interfered  with  the  ingress  and 
egress  to  the  property  of  Jackson  by  changing  the  grade 
of  the  street  in  the  construction  of  a  subway  under  a  track 
elevation  ordinance,  and  he  was  permitted  to  recover  his 
damages  but  could  not  have  had  an  injunction.  {City  of 
Chicago  v.  Jackson,  196  111.  496.)  In  the  second  case, 
Bliss  V.  Ward,  198  111.  104,  the  legislature  had  undertaken 
to  authorize  the  construction  of  an  armory  and  parade 
grounds  in  the  park,  so  that  the  legislature  had  made  a 
direct  attempt  to  change  the  use  and  disregard  the  restric- 
tion, but  it  was  held  that  the  legislature  did  not  have  such 
power.  If  the  injury  to  Ward  consisted  merely  in  dam- 
ages to  his  property  and  his  only  right  was  to  have  com- 
pensation for  such  damages,  the  commissioners  of  the  State 
would  never  have  been  enjoined  from  building  the  armory. 
The  act  of  1861,  amending  the  charter  of  the  city  of  Chi- 
cago, (Private  Laws  of  1861,  p.  136,)  did  not  give  a  right 
to  an  injunction  except  to  prevent  violations  of  section  64 
and  a  certain  ordinance  forbidding  encroachments  by  any 
railroad  company  on  the  land  between  Michigan  avenue 
and  the  Illinois  Central  railroad.  Ward  acquired  no  right 
by  that  act  to  enjoin  the  building  of  the  armory  or  Field 
Museum.     When  the  last  case,   Ward  v.  Field  Mnsettm, 
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sitpra,  was  instituted,  the  act  providing  for  condemnation  of 
his  rights  had  been  passed,  and  if  the  fact  was  of  any  im- 
portance it  was  the  duty  of  appellant  and  the  Field  Museum 
to  set  it  up  and  claim  such  rights  as  it  gave  them.  In  fact, 
it  was  set  up  by  answer  and  cross-till,  and  if  the  act  was 
valid  and  the  legislature  had  power  to  change  the  use  by 
compensating  Ward  for  the  depreciation  of  his  property, 
there  could  have  been  no  injunction,  except  one  restraining 
the  erection  of  the  building,  until  his  compensation  should 
be  ascertained  and  paid.  The  doctrine  of  res  judicata  ex- 
tends not  only  to  every  matter  that  was  actually  determined 
in  the  former  suit,  but  to  every  other  matter  which  might 
have  been  raised  and  determined  in  it.  {Rogers  v.  Hig- 
gins,  57  111.  244;  Harmon  v.  Auditor  of  Public  Accounts, 
123  id.  122;  Harvey  v.  Aurora  and  Geneva  Railway  Co, 
186  id.  283;  Ward  v.  Field  Museum,  supra;  People  v.  Su- 
perior Court,  234  111.  186.)  If  Ward  had  no  right  to  an 
injunction,  except  a  limited  one,  until  his  damages  would 
be  ascertained  and  paid,  it  was  the  duty  of  the  defendants 
to  present  that  question  and  claim  their  right  under  the  act. 
The  injunction  was  made  perpetual,  and  all  questions  that 
might  have  been  raised  were  determined  adversely  to  the 
petitioner  in  this  case,  although,  as  we  have  already  seen,  a 
court  of  equity  would  not  have  given  Ward  an  injunction 
if  the  proposed  use  had  been  lawful.  The  question  consid- 
ered in  the  former  cases  was  simply  whether  the  legisla- 
ture, or  any  of  its  subordinate  agencies,  could  disregard  the 
prohibition  against  buildings  in  the  park,  and  that  was  the 
question  decided.  It  was  determined  in  each  case  that  he 
occupied  a  position  which  gave  him  a  right  to  enforce  the 
restriction  as  one  having  a  special  interest  in  having  it  en- 
forced. It  was  decided  in  the  previous  suits  that  there  was 
no  lawful  authority  for  the  erection  of  buildings  in  Grant 
Park,  and  without  such  authority  there  could  be  no  valid 
law  authorizing  the  condemnation  of  property  for  that  pur- 
pose.   If  the  provisions  contained  in  the  first  sections  of  the 

Digitized  by  VjOOQIC 


Feb.  'II.]      South  Park  Comrs.  v.  Ward  &  Co.  313 

two  acts  of  1903  for  the  erection  of  the  museum  and  public 
libraries  in  the  park  were  beyond  the  power  of  the  legis- 
lature, they  were  not  brought  within  it  by  filing  petitions 
under  the  other  provisions  of  the  same  sections. 

The  judgments  are^  affirmed.      ^„rf^„„„,,  ^^„„,^, 

Mr.  Justice  Dunn,  dissenting: 

These  appeals  present  a  new  aspect  of  the  controversy 
in  regard  to  the  erection  of  buildings  in  Grant  Park,  in  the 
city  of  Chicago.  In  previous  cases  it  has  been  decided  that 
under  the  terms  of  the  dedication  no  building  of  any  kind 
can  be  erected  upon  any  part  of  the  park.  (City  of  Chicago 
V.  Ward,  169  111.  392;  Bliss  v.  Ward,  198  id.  104;  Ward  v. 
Pield  Museum,  241  id.  496.)  The  opinion  in  the  last  case 
contains  a  statement  of  the  material  facts  governing  the 
rig-hts  of  the  parties  and  a  history  of  the  litigation  by  which 
the  restrictions  imposed  by  the  dedication  of  the  park  have 
been  hitherto  enforced. 

The  act  of  May  14,  1903,  giving  the  corporate  authori- 
ties of  park  districts  power  to  erect  and  maintain  museums 
in  any  park  and  to  permit  the  directors  or  trustees  of  any 
museum  to  erect  the  same  in  any  park,  by  the  authority  of 
which  the  South  Park  Commissioners  entered  into  the  con- 
tract with  the  Field  Museum  of  Natural  History  for  the 
erection  of  its  museum  in  Grant  Park,  as  mentioned  in  the 
case  of  Ward  v.  Field  Museum,  supra,  contained  the  further 
provision  that  if  any  owner  of  lands  adjacent  to  such  park 
should  have  any  private  right  or  easement  in  such  park  ap- 
purtenant to  his  lands  or  any  right  to  have  such  park  re- 
main open  or  vacant  and  free  from  buildings,  the  corporate 
authorities  of  the  park  district  may  condemn  the  same  in 
the  manner  prescribed  by  statute  for  the  exercise  of  the 
right  of  eminent  domain.  Accordingly,  after  the  final  de- 
cision of  that  case  again  declaring  the  existence  of  such  pri- 
vate rights  and  easements,  the  South  Park  Commissioners, 
on  January  5,  19 10,  passed  an  ordinance  providing  for  the 
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acquirement,  by  condemnation,  of  all  rights  and  easements 
in  Grant  Park  requisite  for  the  construction  of  the  museum, 
and  a  petition  was  filed  against  Montgomery  Ward  &  Co. 
and  others,  the  owners  of  lots  in  the  Fort  Dearborn  ad- 
dition to  Chicago,  situated  on  the  west  side  of  Michigan 
avenue  south  of  Washington  street,  praying  for  the  con- 
demnation of  the  rights,  easements,  interest  and  property 
appurtenant  to  the  lots  of  such  owners  in,  to  or  over  Grant 
Park,  so  far  as  they  will  be  interfered  with,  taken  or  dam- 
aged by  the  erection  and  maintenance  of  a  museum.  A  like 
petition  was  filed  against  S.  Karpen  &  Bros,  and  Levy 
Mayer,  the  owners  of  lots  in  Fractional  Section  15  addi- 
tion to  Chicago,  situated  on  the  west  side  of  Michigan 
avenue. 

On  May  14,  1903,  there  was  also  passed  an  act  authoriz- 
ing the  corporate  authorities  of  park  districts  to  permit  any 
free  public  library  organized  under  the  act  "to  encourage 
and  promote  the  establishment  of  free  public  libraries  in 
cities,  villages  and  towns  of  this  State,''  to  .erect  and  main- 
tain its  library  building  within  any  park,  and  having  the 
same  provisions  in  regard  to  the  condemnation  of  rights  and 
easements  in  the  park  as  in  the  case  of  museums.  Acting 
under  the  authority  supposed  to  be  conferred  by  this  act,  the 
commissioners,  on  February  15,  1905,  granted  to  the  John 
Crerar  Library,  a  corporation  organized  under  the  act  above 
mentioned,  permission  to  erect  and  maintain  a  library  build- 
ing on  Grant  Park,  having  its  west  front  on  a  line  with  the 
west  front  of  the  Art  Institute,  its  north  and  south  walls, 
respectively,  equi-distant  from  the  south  line  of  Madison 
street  extended  east  and  the  north  line  of  Monroe  street 
extended  east,  and  not  less  than  forty  feet  from  such  lines, 
and  having  its  east  wall  at  least  twenty-five  feet  west  of  the 
west  line  of  the  right  of  way  of  the  Illinois  Central  Rail- 
road Company.  On  January  5,  1910,  an  ordinance  was 
passed  providing  for  the  acquirement,  by  condemnation,  of 
the  private  rights  and  easements  in  Grant  Park  of  the  own- 
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ers  of  the  lots  in  the  Fort  Dearborn  addition  to  Chicago 
and  the  Fractional  Section  15  addition  to  Chicago,  and  pe- 
titions were  filed  against  the  same  persons  who  were  made 
parties  in  the  museum  case,  for  the  condemnation  of  thdr 
rights  and  easements  for  the  benefit  of  the  library.  •  Motions 
were  made  by  the  defendants  to  dismiss  each  of  the  peti- 
tions for  reasons  stated,  and  on  the  hearing  these  motions 
were  sustained,  the  petitions  were  all  dismissed  and  judg- 
ments were  rendered  against  the  petitioner  for  costs. 

The  opinion  of  the  majority  of  the  court  holds  that  the 
dedication  of  the  park  imposed  not  only  an  inviolable  re- 
striction against  the  erection  of  any  building  whatever  in 
the  park,  but  also  a  permanent  and  insurmountable  barrier 
to  the  exercise  by  the  government  of  its  power  of  eminent 
domain,  and  that  it  was  so  decided  in  the  three  cases  cited 
above.  This  position  cannot  be  sustained.  In  the  first  two 
cases  the  right  to  the  exercise  of  such  power  was  not  men- 
tioned. The  defendants  in  those  cases  denied  the  existence 
of  any  right  to  have  the  park  remain  free  from  buildings, 
and  were  proceeding  under  the  assumed  authority  of  vari- 
ous ordinances  and  statutes  to  erect  buildings  in  disregard 
of  the  claim  of  such  right.  The  bills  were  filed  in  those 
cases  to  enjoin  the  erection  of  any  buildings  in  the  park, 
and  the  court  sustained  the  claim  of  an  easement  appurte- 
nant to  each  lot  on  the  west  side  of  Michigan  avenue  from 
Randolph  street  to  Park  Row  to  have  the  park,  and  every 
part  of  it,  including  accretions  and  reclaimed  land,  kept 
forever  free  from  buildings.  It  was  decided  that  the  park 
was  held  in  trust  for  the  public,  subject  to  the  restrictions 
imposed  by  the  instruments  of  dedication  that  neither  the 
State  nor  the  city  could  disregard  such  restrictions,  and 
that  the  erection  of  the  proposed  buildings  would  be  a  di- 
version of  the  property  to  purposes  violative  of  the  restric- 
tions of  the  trust,  which  a  court  of  equity  could  enjoin.  No 
statute  then  in  existence  purported  to  authorize  the  con- 
demnation of  incorporeal  rights  of  the  character  of  those 
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held  by  appellees  and  no  question  in  regard  to  the  power 
of  eminent  domain  over  the  easements  in  controversy  was 
or  could  have  been  raised  or  decided  in  those  cases. 

The  last  of  the  three  cases  decided  no  more  than  w^as 
decided  in  the  other  two,  and  in  the  opinion  it  is  said  that 
the  identical  question  in  this  case  was  decided  in  the  for- 
mer suits.     "The  question  in  the  former  cases/'  il  is  said, 
(p.  510,)  "was  not  whether  park  buildings,  museums  or  any 
particular  kind  of  building  could  be  erected  on  the  prem- 
ises, but  whether  a  building  of  any  kind  could  be  so  erected/' 
and  it  is  again  declared  that  neither  the  legislature,  nor  any 
municipal  corporation  under  the  authority  of  the  legisla- 
ture, can  violate  the  restriction  imposed  in  the  dedication  of 
the  park.    It  is  true  that  the  act  of  May  14,  1903,  concern- 
ing museums  in  public  parks,  is  set  out  in  the  bill  in  that 
case  and  averred  to  be  null  and  void,  while  the  answers  ad- 
mit the  adoption  of  the  act  and  allege  that  it  is  legal  and 
valid.     But  whether  valid  or  void,  the  act  could  not  affect 
the  merits  of  that  case.    It  was  not  averred  that  any  attempt 
had  been,  or  was  about  to  be,  made  under  the  act  to  con- 
demn the  complainant's  easement,  but  the  averment  was 
that  the  defendants  were  intending  to  permit  the  erection 
of  a  museum  building  in  said  park,  and  unless  restrained 
would  thereby  destroy  or  irreparably  injure  the  complain- 
ant's easement.     The  commissioners  had  no  right,  acting 
under  legislative  permission  or  otherwise,  to  permit  a  vio- 
lation of  the  trust  under  which  the  park  was  held.     They 
could    not    disregard    the    complainant's    property    rights. 
Whether  they  had  the  power  to  condemn  them  was  another 
question  not  involved  in  the  issue.    The  South  Park  Com- 
missioners filed  a  cross-bill,  in  which,  among  other  thins^s, 
the  act  of  May  14,  1903,  was  set  up,  and  it  was  prayed  that 
if  it  should  be  held  that  the  complainant  had  any  right  in 
the  park,  whatever  interest  he  might  have  affecting  the  right 
of  the  commissioners  to  permit  the  erection  of  the  mu- 
seum building  might  be  ascertained  and  compensation  made 
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therefor.  Manifestly,  this  was  not  a  matter  within  the  ju- 
risdiction of  a- court  of  equity,  and  no  adjudication  could 
be  made  on  this  cross-bill  of  the  question  of  the  commission- 
ers' right,  under  the  act,  to  condemn  the  complainant's  ease- 
ment in  the  manner  prescribed  by  the  Eminent  Domain  act. 
No  expression  on  that  question  is  found  in  the  opinion.  It 
was  not  before  the  court,  and  in  the  decree  rendered  in  the 
circuit  court,  in  compliance  with  the  mandate  of  this  court, 
it  is  expressly  stated  that  the  right  of  eminent  domain  is 
not  passed  upon,  as,  indeed,  under  the  mandate  it  could  not 
be  passed  upon. 

It  is  said  that  if  the  passage  of  the  act  of  May  14,  1903, 
authorizing  the  condemnation  of  the  appellees'  easements, 
was  of  any  importance,  it  was  the  duty  of  the  appellant  to 
set  it  up  and  claim  such  rights  as  it  gave  the  appellant,  and 
that  if  Ward  had  no  right  to  an  injunction,  except  a  lim- 
ited one  until  his  damages  would  be  ascertained  and  paid,  it 
was  the  duty  of  appellant  to  present  that  question  and  claim 
its  right  under  the  act.  Courts  adjudicate  the  rights  of  par- 
ties upon  the  facts  existing  at  the  time  of  such  adjudication 
and  not  upon  hypothetical  conditions  which  may  or  may 
not  arise  in  the  future.  The  bill  which  the  court  had  under 
consideration  was  one  to  enforce  the  observance  of  the 
conditions  of  a  trust.  Under  the  facts  then  existing,  the 
complainants,  who  were  cestuis  que  trustent  by  virtue  of 
their  ownership  of  lots  on  the  west  side  of  Michigan  ave- 
nue, were  entitled  to  a  decree  enforcing  the  restrictions  of 
the  dedication  by  enjoining  acts  in  violation  of  such  re- 
strictions. It  was  a  matter  of  no  importance  whether  or 
not  the  law  authorized  the  condemnation  of  the  appellees' 
easements  so  long  as  the  appellant  had  not  made  and  was 
not  making  any  effort  to  condemn  them,  and  the  existence 
of  that  power  unexercised  did  not  limit  Ward's  right  to  a 
perpetual  injunction.  He  was  not  in  the  position  of  an 
ordinary  abutting  owner  who  cannot  have  an  injunction 
against  an  entry  upon  adjoining  premises  for  public  pur- 
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poses  because  of  consequential  damages  to  his  property. 
He  was  entitled  to  enforce  the  terjms  of  the  trust,  for  a 
statute  expressly  conferred  upon  any  person  owning  or  in- 
terested in  any  lot  fronting  on  Michigan  avenue  the  right, 
by  bill  in  chancery,  to  enforce  the  condition  that  the  park 
should  forever  remain  open  and  vacant  and  to  enjoin  any 
violation  of  such  condition.     (Private  Laws  of  1861,  sec. 
64,  p.  136.)    On  the  facts  as  they  were,  he  was  entitled  to 
a  perpetual  injunction,  but  an  adjudication  to  that  effect 
did  not  determine  that  his  rights  could  not  be  affected  by 
subsequent  events.     If  his  rights  should  be  subsequently 
released  or  otherwise  terminated  the  injunction  would  no 
longer  be  effectual.    The  decrees  in  all  the  former  cases  en- 
joined the  defendants  from  doing  acts  which  they  had  no 
right  to  do,  because  such  acts  violated  the  property  rights 
of  the  complainant.    This  proceeding,  prosecuted  on  behalf 
of  the  public,  recognizing  the  existence  of  such  prc^rty 
rights  and  the  validity  of  the  former  decrees,  seeks  to  ac- 
quire the  right  to  perform  the  acts  enjoined,  by  condemning 
for  the  public  use,  in  the  manner  authorized  by  the  consti- 
tution, all  the  property  rights  which  will  be  interfered  with. 
Eminent  domain  is  the  power  of  the  State  to  appropri- 
ate private  property  to  the  public  use.    It  is  a  right  inher- 
ent in  sovereignty,  which  extends  to  every  kind  of  property 
and  to  every  public  use.     (Johnson  v.  Joliet  and  Chicago 
Railroad  Co,  23  111.  202.)     Subject  to  the  requirement  of 
just  compensation  to  the  owner,  it  is  without  limitation,  ex- 
cept that  it  can  be  exercised  only  for  the  public  use.    The 
property  which  may  be  taken  includes  not  only  tangible 
property  but  all  rights  and  interests  of  any  kind  in  real  or 
personal  property  and  in  easements,  franchises  and  incorpo- 
real hereditainents.    Whatever  exists  in  any  form,  whether 
tangible  or  intangible,  may,  by  virtue  of  this  power,  be 
seized  and  appropriated  to  public  uses  when  necessity  de- 
mands it.    Metropolitan  City  Railway  Co.  v.  Chicago  West 
Division  Railway  Co,  87  111.  317. 

Digitized  by  VjOOQIC 


Fek.  Ml.]      South  Park  Comrs.  v.  Ward  &  Co.  319 

It  is  insisted  that  because  of  the  restriction  imposed  in 
the  dedication  of  the  park  the  State  is  deprived  of  its  power 
of  eminent  domain  over  the  property  rights  reserved  or  cre- 
ated by  such  restriction.    It  is  said  that  the  legislature  has 
no  power  to  change  the  legal  result  of  the  acts  of  dedication 
or  to  violate  the  restrictions  imposed  by  such  acts.     The 
exercise  of  the  power  of  eminent  domain  does  neither.    The 
State  occupies  a  dual  relation  to  the  property.    It  is  a  trus- 
tee for  the  benefit  of  both  the  private  and  public  interests 
involved.     As  the  grantee  of  the  title  it  is  bound  by  the 
limitations  of  the  instrument  through  which  it  received  the 
title.    It  cannot  divert  the  park  from  the  particular  purpose 
for  which  it  was  dedicated  or  disregard  the  limitations  im- 
posed.    A  court  of  equity,  at  the  suit  of  private  owners, 
will  interpose  to  prevent  a  perversion  of  the  trust  by  the 
agents  or  instrumentalities  of  the  State,  as  it  has  done  here- 
tofore in  the  case  of  this  park.    In  case  public  rights,  only, 
are  involved,  it  is  through  the  instrumentality  of  the  State, 
alone,  that  they  can  be  vindicated.    The  Attorney  General, 
State's  attorney,  city,  park  commissioners  or  other  author- 
ized agency  of  the  State  only  can  maintain  a  bill  to  enforce 
public  rights  in  property  held  for  th*e  public  use.     (HUl  v. 
St.  Louis  and  Northeastern  Railway  Co.  243  111.  344;  Pat- 
terson V.  Chicago,  Danville  and  Vincennes  Railroad  Co.  75 
id.  588.)    These  cases  involved  the  right  of  private  individ- 
uals to  enjoin  the  operation  of  a  railroad  in  a  public  street 
without  authority  of  law,  but  they  are  pertinent,  for  the  title 
of  the  public  to  its  streets  does  not  differ  from  its  title  to 
its  parks. 

In  People  v.  Walsh,  96  111.  232,  we  said  (p.  249)  :  "In 
cases  of  property  dedicated  to  public  uses  there  are  most 
usually  two  classes  of  interests  affected:  one  that  of  the 
public  g-enerally,  and  the  other  that  of  private  parties.  For 
any  change  of  such  a  use,  since  the  adoption  of  our  present 
constitution,  there  can  hardly  be  any  doubt  but  that  to  the 
extent  it  damages  the  private  individual  he  is  entitled  to 
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recover.  But  he  may  waive  this  right  if  he  chooses.  If  he 
does  not  sue,  it  concerns  neither  other  individuals  nor  the 
public  at  large.  They  cannot  litigate  for  him,  either  in  his 
own  name  or  in  the  name  of  the  public.  This  is  so  ele- 
mentary and  obvious  that  it  needs  no  reference  to  authori- 
ties. But  the  legislature  represents  the  public.  So  far  as 
concerns  the  public  it  may  authorize  one  use  to-day  and  an- 
other and  different  use  to-morrow.  If  the  new  use  affects 
private  rights,  proceedings  for  condemnation  may  have  to 
be  invoked,  but  so  far  as  it  affects  the  public  alone,  its  rep- 
resentative, in  the  absence  of  constitutional  restraint,  may 
do  as  it  pleases." 

As  the  grantee  of  the  title,  the  State  is  bound  by  the 
terms  of  the  instrument  conferring  title,  and  the  legislature 
cannot  change  the  uses  and  conditions  upon  which  the  prop- 
erty is  held,  because  such  change  affects  private  rights.  So 
far  as  such  change  affects  public  rights,  only,  the  legislature 
may  do  as  it  pleases.  It  may  change  the  use  from  time  to 
time,  as  the  public  interests  require,  or  may  abandon  the 
proix^rty  altogether.  (City  of  Chicago  v.  Carpenter,  201 
111.  402;  Meyer  v.  Village  of  Teutopolis,  131  id.  552;  Peo- 
ple v.  Kerr,  27  N.  Y.*  188.)  So  far  as  the  public  interests 
are  concerned,  the  legislature,  or  the  South  Park  Commis- 
sioners, to  whom  the  legislature  has  committed  the  control 
of  the  park,  may  authorize  the  erection  of  such  appropriate 
buildings  in  the  park  as  they  think  best.  It  is  only  because 
of  the  existence  of  private  interests  in  the  park,  private 
easements  appurtenant  to  other  property  to  have  the  park 
remain  free  from  buildings,  that  the  legislature  may  not 
authorize  the  erection  of  buildings.  Such  private  easements 
add  to  the  value  of  the  property  to  which  they  are  appur- 
tenant and  themselves  are  private  property.  Like  all  other 
private  property,  they  are  subject  to  the  power  of  eminent 
domain.  The  exercise  of  the  right  to  take  such  property 
from  its  owners  for  the  public  use  is  not  a  change  of  the 
legal  result  of  the  acts  of  dedication  or  a  violation  of  the 
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restrictions  imposed  by  such  acts.  On  the  contrary,  it  is  a 
recognition  of  the  rights  created  by  such  acts  and  of  the 
inviolability  of  such  rights.  It  presupposes  that  these  rights 
constitute  property,  which  the  legislature  cannot  destroy  or 
impair. 

The  cases  cited  in  the  majority  opinion,  of  City  of  Al- 
ton V.  Illinois  Transportation  Co,  12  111.  38,  City  of  Jack- 
sonville  v.  Jacksonville  Railway  Co.  67  id.  540,  Village  of 
PrincevUle  v.  Auten,  yy  id.  325,  and  Village  of  Riverside 
V.  MacLain,  210  id.  308,  ^ire  all  based  upon  the  proposition 
that  the  dedication  of  property  to  the  public  use  is  subject 
to  such  restrictions  as  may  be  imposed  by  the  act  of  dedi- 
cation.    The  first  was  an  ejectment  suit.     In  the  others, 
injunctions  were  granted  preventing  the  respective  munici- 
palities concerned  from  applying  the  property  to  uses  other 
than  those  for  which  it  was  dedicated.     In  the  last  case  it 
was  said  that  it  was  not  necessary  to  the  maintenance  of 
the  bill  that  damages  should  be  shown,  but  at  the  same  time 
it  was  held  that  there  was  evidence  of  special  damage  and 
injury  by  the  misuse  of  the  park,  and  in  the  cases  cited 
the  facts  were  such  as  to  show  that  damages  would  neces- 
sarily follow  the  perversion  of  the  trust  and  use  of  the 
property  in  the  manner  threatened.     It  was  also  held  that 
the  evidence  showed  a  threatened  nuisance,  that  a  special 
trust  existed  in  respect  to  the  park  in  favor  of  the  com- 
plainants as  adjoining  property  owners,  and  that  a  court 
of  equity  would  interfere  to  prevent  the  perversion  of  a 
trust.     The  right  of  eminent  domain  was  not  considered 
or  involved,  for  the  village  was  not  exercising  or  claiming 
such   right  but  was  claiming  independently  of  it.     These 
cases  all  depended  upon  contract  rights  created  by  dedica- 
tion.    They  involved  no  question  of  the  right  of  eminent 
domain,  and  contain  no  intimation  that  the  State,  by  the 
.acceptance  of  a  dedication,  deprived  itself  of  the  power  to 
exercise  such  right  or  that  by  any  contract  it  could  do  so. 

2  48  —  21 
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To  the  suggestion  that  the  appropriation  of  any  part 
of  the  lands  in  Fort  Dearborn  addition  to  the  erection 
of  buildings  would  result  in  their  reversion  to  the  United 
States,  the  dedicator,  it  seems  a  sufficient  answer  that  the 
Supreme  Court  of  the  United  States  has  decided,  in  the 
case  of  United  States  v.  Illinois  Central  Railroad  Co.  154 
U.  S.  225,  that  the  United  States  has  no  interest,  legal  or 
equitable,  in  the  public  ground  in  Fort  Dearborn  addition, 
no  jurisdiction  to  control  the  trusts  or  uses  created  in  such 
ground  for  the  benefit  of  the  public,  and  no  right  to  enjoin 
the  diversion  of  such  public  grounds  from  public  purposes 
to  private  uses,  and  that  this  court  has  adopted  that  deci- 
sion.   Williams  v.  City  of  Chicago,  247  111.  240. 

The  right  of  eminent  domain  is  an  attribute  of  sover- 
eignty, of  which  the  State  cannot  divest  itself.  By  no  form 
of  contract  or  legislative  grant  can  the  State  surrender  its 
right  to  take  any  property  within  the  limits  of  the  State  at 
any  time  when  it  may  be  required  for  the  public  use.  {Vil- 
lage of  Hyde  Park  v.  Oakwoods  Cemetery  Ass'n,  119  111. 
141 ;  Slioll  V.  German  Coal  Co.  118  id.  427.)  In  whatever 
grant  or  contract  the  State  may  make,  there  inheres  the  im- 
plied reservation  of  the  right  to  re-take  the  property  granted, 
or  the  subject  matter  of  the  contract,  whenever  the  public 
necessities  require  it.  Therefore  a  franchise  granted  for 
the  erection  of  a  bridge  and  the  taking  of  tolls  for  passing 
over  it,  to  continue  for  one  hundred  years,  was  held  subject 
to  be  taken  by  the  State  for  a  public  highway  before  the  ex- 
piration of  the  hundred  years  by  virtue  of  a  statute  enacted 
after  the  granting  of  the  franchise.  (West  River  Bridge 
Co,  V.  Dix,  6  How.  507.)  A  contract  by  a  water  company 
to  supply  a  city  with  water  ftyr  a  term  of  years  may  be  con- 
demned by  the  city  before  its  expiration,  together  with  all 
the  other  property  of  the  company.  (Long  Island  Wafer 
Supply  Co,  V.  City  of  Brooklyn,  166  U.  S.  685.)  By  accept- 
ing the  title  to  the  park  under  the  instruments  of  dedicatioa 
the  State  did  not  divest  itself  of  the  right  to  condemn  the 
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private  rights  reserved  by  such  instruments  when  needed  for 
the  public  use.  Whether  private  rights  are  needed  for  the 
public  use,  and  the  necessity  of  exercising  the  right  of  emi- 
nent domain  to  acquire  them,  are  political  questions,  which 
belong  exclusively  to  the  legislative  department  of  the  gov- 
ernment. Chicago,  Rock  Island  and  Pacific  Railroad  Co. 
V,  Town  of  Lake,  yi  111.  333 ;  Schuster  v.  Sanitary  District, 
177  id.  626. 

It  is  necessary  to  bear  in  mind  the  two  different  rela- 
tions which  the  State  holds  to  this  park  and  to  distinguish 
between  its  governmental  and  its  contractual  relation.    The 
distinction  between  the  governmental  functions  of  the  State 
and  its  proprietary  rights  and  duties  is  well  known.     The 
construction  and  obligation  of  its  contracts  are  the  same  as 
in  the  case  of  individuals.    The  same  rights  and  liabilities 
attach  by   reason  of  the  ownership  of  private  property, 
though  the  remedies  which  exist  against  private  citizens 
for  their  torts  and  upon  their  contracts  do  not  exist  against 
the  State,  because  it  cannot  be  sued.    By  the  acceptance  of 
the  dedication  of  the  park  the  State  became  bound  by  the 
restrictions  imposed  in  the  dedication.    This  obligation  was 
contractual,  but  the  State  did  not,  by  its  assent  to  the  dedi- 
cation, cease  to  represent  the  public  in  its  governmental 
capacity  or  deprive  itself  of  any  part  of  its  powers  of  sov- 
ereignty.    The  relation  of  the  State  to  the  park  may  be  il- 
lustrated by  supposing  the  dedication  to  have  vested  the  title 
in  a  corporation  authorized  to  hold  it  for  the  public  in  the 
same  w^ay  as  the  State  holds  it.     The  corporation  trustee, 
the  private  owners  and  the  dedicator  would  then  have  the 
whole  title  subject  to  the  public  use,  and  the  State  would 
represent  the  public  but  would  be  under  no  contractual  obli- 
gation.    Under  such  conditions,  if  the  legislature  should 
think  a  necessity  existed  for  taking  a  portion  of  the  prop- 
erty for  the  public  use,  no  valid  objection  could  be  made  to 
its  condemnation.     The  situation  is  not  altered  by  the  fact 
that  the  State  itself  is  both  the  trustee  of  the  title  by  virtue 
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of  the  contract  arising  out  of  the  dedication  and  its  accept- 
ance, and  the  representative  of  the  public  by  virtue  of  its 
governmental  relation.     A  contract  cannot  bind  the  State 
not  to  exercise  the  power  of  eminent  (iomain.     That  con- 
tract right  is  itself  subject  to  the  exercise  of  the  power  of 
eminent  domain.     The  contract  here  is  no  more  beyond 
the  exercise  of  the  sovereign  power  to  take  it  by  eminent 
domain  than  that  in  the  case  of  West  River  Bridge^  Co,  v. 
Dix,  supra,  where  the  State  was  bound  by  a  contract  to 
permit  the  bridge  company  to  maintain  its  bridge  and  col- 
lect tolls  for  a  hundred  years.     Yet  the  State  there  took 
the  bridge  and  the  franchise  though  it  had  made  an  irre- 
vocable grant,  because  in  the  judgment  of  the  legislature 
the  public  necessity  required  a  free  bridge.     It  is  true  that 
a  lawful  public  use  lies  at  the  foundation  of  the  right  to 
appropriate  property,  but  if  such  lawful  public  use  exists, 
no  contract  not  to  apply  the  property  to  such  use  is  of  any 
avail  against  the  sovereign's  power  to  so  apply  it  on  mak- 
ing compensation  for  it.     The  State  may  not  violate  its 
contract,  but,  when  the  public  necessity  requires,  it  may 
condemn  the  property  rights  growing  out  of  such  contract 
This  unfettered  exercise  of  the  governmental  power  is  es- 
sential to  the  public  welfare.    From  time  to  time  conditions 
change  in  every  community.     The  necessity  of  to-day  be- 
comes useless  to-morrow.     A  new  generation  has  needs 
which  its  predecessors  never  imagined.     If  the  powers  of 
the  government  are  to  be  limited  and  circumscribed,  the 
bonds  imposed  fetter  its  authority  for ^  all  time.    A  changed 
situation  may  make  the  taking  of  particular  property  neces- 
sary to  the  public  good,  but  in  all  time  to  come  it  cannot 
be  taken,  because  the  State  has  parted  with  a  portion  of  its 
sovereignty  and  bound  itself  by  a  contract  not  to  exercise 
its  sovereign  power. 

This  park  extends  along  the  lake  front,  in  the  heart  of 
Chicago,  for  nearly  two  miles.  When  the  dedication  was 
made  Chicago  was  a  village  of  a  few  hundred  inhabitants. 
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Upon  the  theory  announced  in  the  majority  opinion,  if 
the  dedication  had  contained  the  restriction  that  the  park 
should  forever  remain  free  from  use  for  any  purpose  of 
trade  and  that  no  roads  should  be  constructed  therein  for 
general  traffic  or  any  other  purpose  than  pleasure  driving, 
and  if  afterwards  docks  and  wharves  had  been  built  and  a 
harbor  developed  and  constructed  opposite  the  park,  no 
power  would  exist  in  the  State  to  compel  the  construction 
of  a  street  through  this  tract.    The  city  might  have  grown 
and  extended  all  around  the  park,  but  it  would  not  have, 
and  could  not  acquire,  any  access  to  its  harbor  through  this 
two  miles  of  territory,  however  necessary  to  the  public  wel- 
fare, on  account  of  the  progress  and  growth  of  the  city, 
such  access  might  be.    If  with  a  like  restriction  a  park  had 
been  laid  out  for  one  or  two  miles  along  one  or  both  banks 
of  the  Chicago  river,  it  is  apparent  the  public  necessity  for  ^ 
streets  and  bridge  approaches  would  have  been  overwhelm- 
j"&>  yet  the  State,  having  accepted  the  dedication,  would 
have  surrendered  its  sovereignty  and  no  power  would  have 
existed  to  compel  their  construction.    In  1836  the  town  of 
Chicago  did  not  reach  Park  Row,  the  south  boundary  line 
of  the  park.     If,  instead  of  a  tract  extending  two  miles 
north  from  Park  Row,  the  dedication  had  been  of  a  tract 
at  Park  Row  four  hundred  feet  wide,  extending  from  the 
lake  two  miles  west,  with  a  similar  restriction  to  that  just 
suggested,  the  city's  growth  could  not  have  gone  south  of 
Twelfth  street.     There  it  would  have  met  the  barrier  of 
the  park,  which  no  street  could  cross.     If  such  a  park  had 
existed  across  the  channel  desired  for  the  drainage  canal 
of  the  sanitary  district  of  Chicago,  the  canal  could  not  have 
been   constructed.     These  illustrations  are  extreme  cases, 
but  they  are  legitimate  deductions  from  the  theory  of  the 
majority  opinion.     If  it  be  conceded  that  under  any  cir- 
cumstances the  public  necessity  would  be  such  as  to  author- 
ize the  taking  of  the  property  in  the  exercise  of  the  right 
of  eminent  domain  the  whole  case  is  conceded,  for,  as  is 
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stated  in  the  majority  opinion  and  held  almost  without  ex- 
ception, questions  of  the  necessity  and  propriety  of  the  ex- 
ercise of  the  right  are  legislative  and  not  judicial.  Whether 
the  use  for  which  it  is  proposed  to  take  private  property  is 
a  public  use  is,  however,  a  judicial  question. 

It  is  insisted  that  as  the  Field  Museum  of  Natural  His- 
tory and  the  John  Crerar  Library  are  private  corporations  of 
a  charitable  nature,  the  use  of  the  property  intended  is  for 
a  private  charitable  purpose  and  not  public.  The  right  of 
eminent  domain  may  be  exercised  directly  by  the  State  but 
is  usually  exercised  through  the  medium  of  a  municipal  cor- 
poration or  a  private  corporation  by  virtue  of  a  delegation 
of  power.  The  right  remains  dormant  until  the  conditions 
for  its  exercise  have  been  prescribed  by  the  legislature.  The 
instrumentalities  to  which  the  power  may  be  delegated  are 
not  limited  to  any  particular  class,  so  that  the  purpose  is 
public.  A  common  example  of  the  exercise  of  the  power 
by  a  private  corporation  is  the  taking  of  land  by  a  railroad 
company  for  its  right  of  way.  In  such  case  it  is  not  even 
necessary  that  the  corporation  shall  have  been  regularly  or- 
ganized but  a  de  facto  organization  is  sufficient.  (Ward  v. 
Minnesota  and  Northwestern  Railroad  Co,  119  111.  287.) 
The  question  to  whom  the  power  is  granted  is  not  material. 
The  material  question  is  whether  the  use  is  public.  Deci- 
sions differ  as  to  what  constitutes  a  public  use,  but  it  is 
settled  in  this  State  that  something  more  than  a  ]>ublic  ben- 
efit is  required.  There  must  be  a  right  in  the  public  to  an 
actual  use  and  not  an  incidental  benefit,  and  the  benefit  re- 
sulting from  a  public  use,  capable  of  individual  appropria- 
tion, must  be  open  to  all  alike,  upon  the  saine  terms  and 
conditions.  Sholl  v.  German  Coal  Co.  supra;  Gaylord  v. 
Sanitary  District,  204  111.  576. 

The  South  Park  Commissioners  is  a  municipal  corpora- 
tion created  for  the  management  and  control  of  the  public 
parks  within  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake  and  having  the  power  of  eminent  domain.    By  an  act 
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of  June  17,  1893,  the  corporate  authorities  having  charge 
of  any  park  were  authorized  to  purchase  or  erect  and  main- 
tain within  such  park,  buildings  to  be  used  as  museums  for 
the  collection  and  display  of  objects  pertaining  to  natural 
history  and  the  arts  and  sciences,  to  be  open  to  the  public 
free  on  two  days  each  week  and  to  school  children  at  all 
times,  with  an  admission  fee  for  other  days,  regulated  by 
statute,  and  required  to  be  devoted  to  the  maintenance  of 
such  museum.    This  act  was  amended  Slay  14,  1903,  so  as 
to  authorize  the  corporate  authorities  of  the  park  to  pemiit 
the  directors  of  any  museum  of  the  character  mentioned,  to 
erect  and  maintain  such  museum  in  the  park  and  to  charge 
an  admission  fee  within  a  fixed  limit,  the  proceeds  to  be 
devoted  exclusively  to  the  maintenance  of  such  museum,  re- 
quiring the  museum  to  be  open  to  the  public  free  three  days 
in  the  week  and  to  school  children  at  all  times.     On  the 
same  day  an  act  was  passed  authorizing  the  corporate  au- 
thorities having  control  of  any  public  park  to  permit  any 
free  public  library  organized  under  the  act  of  June  1 7,  1891, 
to  erect  and  maintain,  at  its  own  expense,  its  library  build- 
ing within  the  park,  and  to  manage  the  affairs  of  such  li- 
brary so  long  as  said  library  is  maintained  as  a  free  public 
library,  the  same  as  if  the  said  building  were  not  in  a  public 
park.     Each  of  these  acts  contained  the  provision,  which  has 
been  already  mentioned  in  regard  to  the  condemnation  of 
private  easements,  to  have  the  park  kept  free  from  buildings. 
The  establishment  and  maintenance  of  free  public  li- 
braries has  been  recognized  as  a  public  purpose,  and  many 
free  public  libraries  and  reading  rooms  have  been  established 
by  the  cities  of  this  State  and  are  now  maintained  by  taxa- 
tion under  the  act  of  March  7,  1872,  which  authorizes  cities, 
incorporated  towns  and  townships  to  establish  and  maintain 
free  public  libraries  and  reading  rooms.     A  public  museum 
of  natural  history,  the  arts  and  sciences  is  within  the  same 
category  as  a  public  library.    Each  is  an  institution  for  the 
promotion  and  advancement  of  knowledge;   each  is  advan- 

Digitized  by  VjOOQIC 


328  South  Park  Comrs.  v.  Ward  &  Co.       [248  DL 

tageous  to  the  public  for  its  instruction  and  recreation.  The 
legislature  had  the  power  to  provide  for  the  erection  of  a 
public  library  and  a  public  museum.  It  was  a  legitimate 
exercise  of  power  to  grant  to  the  corporate  authorities  of 
parks,  authority  to  provide  for  the  use  of  the  public  a  li- 
brary building  or  a  museum  building.  It  was  within  the 
power  of  the  legislature  to  provide  for  the  erection  of  such 
buildings  by  the  park  commissioners.  It  was  not  necessary, 
however,  that  the  park  commissioners  should  own  the  build- 
ing or  museum.  If,  by  contract  with  the  directors  or  trus- 
tees in  control  of  the  library  and  museum,  the  commission- 
ers could  procure  the  location  of  the  library  and  the  museum 
in  the  park,  and  thus  secure  for  the  public,  permanently,  the 
use  of  the  library  and  the  museum,  there  was  no  constitu- 
tional or  legal  objection  to  their  doing  so.  Under  the  stat- 
ute, by  such  location  the  library  and  museum  will  be  devoted 
unreservedly  to  the  public  use,  and  every  individual  of  the 
public  will  be  admitted  on  the  same  terms  to  the  free  and 
unrestricted  use  of  them  as  a  matter  of  right,  which  cannot 
be  denied  but  may  be  legally  enforced.  The  fact  that  a  fee 
may  be  charged  on  certain  days  for  admission  to  the  mu- 
seum does  not  make  the  use  private.  It  is  not  essential  to 
the  public  use  that  it  should  be  absolutely  free  to  every  one. 
Where  there  is  cost  in  maintaining  the  service  the  State  may 
demand  compensation  for  the  individual  use.  Long  Island 
Water  Supply  Co.  v.  City  of  Brooklyn,  supra. 

It  is  said  that  the  library  and  museum  corporations  are 
not  authorized  to  exercise  the  power  of  eminent  domain, 
and  that  the  South  Park  Commissioners  cannot  exercise  that 
power  for  the  benefit  of  those  corporations.  In  this  con- 
nection the  case  of  Ligare  v.  City  of  Chicago j  139  111.  46, 
is  cited,  as  well  as  other  cases  following  it.  The  point  de- 
cided in  those  cases  was,  that  a  person  or  corporation  hav- 
ing the  power  of  eminent  domain  conferred  by  statute  for 
a  stated  purpose  may  exercise  it  for  that  purpose  and  no 
other;  that  a  railroad  company,  under  authority  to  con- 
Digitized  by  VjOOQIC 


FA  Ml.]      South  Park  Comrs.  v.  Ward  &  Co.  829 

demn  property  for  its  right  of  way,  cannot  condemn  prop- 
erty for  a  street  of  a  city,  and  a  city,  under  authority  to 
condemn  property  for  streets,  cannot  condemn  property  for 
a  railroad  track,  and  that  neither  can  condemn  property  os- 
tensibly for  the  authorized  purpose  but  really  to  be  deliv- 
ered to  the  other  for  its  purpose.  Here,  however,  the  use 
is  a  public  use,  which  the  commissioners  are  authorized  to 
supply  and  for  which  they  are  expressly  authorized  to  exer- 
cise the  power  of  eminent  domain.  It  is  immaterial  what 
agency  may  be  employed  to  serve  the  public  purpose.  A 
municipal  corporation  may  exercise  the  power  of  eminent 
domain  for  a  public  purpose  though  that  purpose  is  to  be 
subserved  or  accomplished  by  another  corporation  or  per- 
son. A  city  may  condemn  land  for  the  purpose  of  supply- 
ing its  citizens  with  water  though  it  has  contracted  with  a 
water-works  company  to  construct  and  sell  to  it  completed 
water-works,  of  which  the  land  sought  to  be  condemned  is 
a  necessary  part.  (State  v.  City  of  Nezvark,  54  N.  J.  L. 
62.)  The  court  said  in  that  case :  **The  object  of  the  con- 
demnation is,  and  its  effect  will  be,  to  vest  the  land  in  the 
city  to  be  used  for  its  water  supply.  For  this  purpose,  and 
for  this  only,  does  the  statute  transfer  the  title  to  the  city 
and  authorize  it  to  enter  upon  and  take  possession  of  the 
land.  That  the  same  purpose  of  obtaining  a  water  supply 
is,  in  part,  to  be  accomplished  by  a  municipal  power, — that 
of  contracting  with  the  water  company, — does  not  seem  to 
be  a  good  reason  for  denying  the  right  to  exercise  this 
power.  Both  powers  are  granted  for  the  same  end;  both 
are  convenient  for  attaining  that  end.  It  is  reasonable  that 
they  should  be  exercised  therefor  conjointly  as  well  as  sepa- 
rately, if  the  conditions  require  it."  In  Ten  Broeck  v.  Sher- 
rill,  71  N.  Y.  276,  the  canal  commissioners  were  allowed 
to  appropriate  from  contiguous  property  gravel  for  repairs 
though  the  work  of  repair  had  been  let  to  a  contractor,  who 
was  required  to  furnish  the  materials  and  was  not  other- 
wise able  to  fulfill  his  contract.    A  railroad  company  does 
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not  lose  its  power  to  condemn  lands  for  a  right  of  way 
though  the  railroad,  when  constructed,  is  to  be  operated  by 
a  different  corporation,  and  though  the  condemning  com- 
pany owns  no  rolling  stock  whatever  and  does  not  trans- 
port passengers  or  freight.  (Chicago  and  Western  Indiana 
Railroad  Co,  v.  Illinois  Central  Railroad  Co,  113  111.  156; 
State  V.  Superior  Court,  31  Wash.  445.)  In  Wisconsin 
River  Improvement  Co,  v.  Pier,  137  Wis.  325,  a  corpora- 
tion having  the  right  of  eminent  domain,  to  be  exercised  in 
aid  of  navigation  for  the  construction  of  a  dam,  contracted 
with  a  corporation  organized  to  furnish  power,  but  not 
having  the  right  of  eminent  domain,  for  the  construction 
of  the  dam  at  the  sole  expense  of  the  latter  corporation,  in 
consideration  of  the  receipt  of  all  the  profits  arising  from 
the  sale  of  power  generated  by  the  dam.  The  first  company 
then  instituted  a  proceeding  to  acquire,  by  condemnation, 
the  right  to  overflow  the  necessary  land,  and  it  was  held 
that  its  right  to  exercise  the  power  of  eminent  domain  was 
not  impaired. 

The  South  Park  Commissioners  is  authorized  to  fur- 
nish a  site  for  a  library  or  museum.  The  library  and  mu- 
seum corporations  are  authorized  to  construct  the  buildings. 
The  law  authorizes  the  commissioners  to  contract  with  the 
corporations  to  erect  buildings  on  the  sites  to  be  furnished 
by  the  commissioners.  The  purposes  are  public,  and  to 
acquire  the  right  to  furnish  the  sites  so  authorized  to  be 
furnished  by  the  commissioners  for  such  public  uses,  the 
commissioners  may  exercise  the  right  of  eminent  domain 
though  the  buildings  will  be  managed  and  the  public  use 
fulfilled  through  the  instrumentality  of  the  library  and  mu- 
seum corporations.  It  was  so  held  by  the  Supreme  Court 
of  Pennsylvania  in  Laird  v.  City  of  Pittsburg,  205  Pa.  i. 

To  the  objection  that  the  property  proposed  to  be  taken 
is  already  devoted  to  a  public  use,  it  may  be  answered  that, 
even  if  this  were  true,  the  legislature  may,  so  far  as  the 
public  rights  are  concerned,  change  the  use  to  which  public 
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property  is  devoted.  So  far  as  private  rights  are  concerned, 
they  may  be  taken  in  the  exercise  of  the  right  of  eminent 
domain,  and  the  object  of  this  proceeding  is  to  ascertain 
the  compensation  to  be  made  for  the  right  so  taken.  There 
is  no  rule  of  law,  as  counsel  for  the  appellees  contend, 
that  property  dedicated  to  public  use  cannot  be  condemned, 
even  by  legislative  authority,  for  another  public  use  of  the 
same  character  or  of  d  character  no  higher  or  more  im- 
perative. Property  in  the  control  of  one  person  or  cor- 
poration devoted  to  a  public  use  cannot  be  taken  for  the 
same  public  use  from  that  person  or  corporation  and  turned 
over  to  another  person  or  corporation  by  the  legislature  or 
any  other  authority.  But  property  devoted  to  public  use  is 
frequently  condemned  for  another  public  use  of  the  same 
character.  Railroads  cross  railroads  and  highways  are  laid 
out  across  railroads,  and  if  the  compensation  cannot  be 
agreed  upon  it  is  fixed  by  a  proceeding  in  eminent  domain. 
Clause  6  of  section  19  of  the  general  Railroad  law  author- 
izes any  railroad  company  to  cross  the  tracks  of  any  other 
railroad  company,  and,  if  they  cannot  agree  on  the  com- 
pensation therefor,  provides  that  it  shall  be  ascertained  in 
the  manner  provided  by  law,  which  we  have  held  to  mean 
by  a  proceeding  in  eminent  domain.  {Chicago  and  Western 
hidiana  Railroad  Co,  v.  Illinois  Central  Railroad  Co,  supra; 
Lake  Shore  and  Michigan  Southern  Raihvay  Co,  v.  Chicago 
and  Western  Indiana  Railroad  Co,  97  111.  506.)  In  the  lat- 
ter case  it  is  said  (p.  515)  :  "We  find  no  want  of  constitu- 
tional power  in  the  General  Assembly  to  provide  by  law  for 
the  condemnation  of  a  right  of  way  for  one  railroad  over 
another  owned  and  operated  by  another  railroad  company. 
In  so  far  as  such  property  is  to  be  regarded  as  public  prop- 
erty or  devoted  to  public  use,  the  General  Assembly  may 
consent,  in  behalf  of  the  public,  that  the  character  of  the 
use  may  be  so  changed.  In  so  far  as  the  private  rights  of 
the  railroad  company  in  such  property  are  concerned,  such 
rights,  like  other  private  property,  are  subject  to  the  power 
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of  the  State  to  condemn  and  take  the  same  for  the  new  use 
upon  payment  of  just  compensation/'  To  the  same  effect 
is  East  St,  Louis  Connecting  Railway  Co.  v.  Union  Railway 
Co,  io8  111.  265.  In  this  case,  however,  the  property  sought 
to  be  appropriated  was  not  devoted  to  the  public  use.  It 
was  not  sought  to  condemn  that  part  of  the  territory  within 
the  limits  of  the  park  on  which  it  w^as  proposed  to  erect  the 
buildings.  The  South  Park  Commissioners  had  sole  charge 
of  that  property,  with  the  right,  given  by  the  act  already 
mentioned,  to  permit  the  erection  of  buildings  on  any  part 
of  it,  subject  to  the  rights  of  the  appellees  and  others  sim- 
ilarly situated.  Their  rights  are  private  property.  They 
qualified  the  public  use,  but  they  are  not  themselves  in  any 
sense  devoted  to  the  public  use.  It  is  private  property,  only, 
w^hich  the  appellant  is  seeking  to  condemn. 

The  contention  that  Grant  Park  is  not  a  park  within  the 
meaning  of  the  acts  of  May  14,  1903,  cannot  be  sustained. 
It  is  not  essential  to  the  existence  of  a  park  that  the  public 
should  have  control  of  it  unrestricted  by  any  condition 
whatever.  The  language  of  the  acts  is  general  and  applies 
to  any  public  park.  The  fact  that  each  of  the  acts  author- 
izes the  acquisition  of  easements  of  the  character  of  those 
held  by  appellees  conclusively  shows  that  they  were  not  in- 
tended to  apply  only  to  cases  where  no  such  easements 
existed. 

In  an  act  dated  February  18,  1861,  amending  the  act 
incorporating  the  city  of  Chicago,  the  legislature  recognized 
and  expressly  declared  the  rights  of  the  owners  of  property 
fronting  on  Michigan  avenue  to  have  the  parks  kept  free 
from  encroachment  by  the  use  of  the  following  language: 
"The  State  of  Illinois,  by  its  canal  commissioners,  having 
declared  that  the  public  grounds  east  of  said  lot  should  for- 
ever remain  vacant,  neither  the  common  council  of  the  city 
of  Chicago  nor  any  other  authority  shall  ever  have  the 
power  to  permit  encroachments  thereon  without  the  assent 
of  all  the  persons  owning  lots  or  land  on  said  street  or  ave- 
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nue/'     (Private  Laws  of  1861,  sec.  64,  p.  136.)     It  is  in- 
sisted that  this  provision  has  never  been  repealed  and  is  an 
obstacle  to  the  exercise  by  the  State  of  the  right  of  eminent 
domain.     This  enactment  had  no  eflfect  upon  the  relations 
of  the  State,  the  city  of  Chicago  and  the  owners  of  the 
property  on  Michigan  avenue',  to  this  park.     Before  that 
time  their  respective  rights  were  fixed  by  the  dedication. 
Without  regard  to  this  provision,  neither  the  city  nor  the 
State,  as  we  have  three  times  held,  could  encroach  upon  the 
park  by  erecting  any  kind  of  building  on  it  without  the  con- 
sent of  every  owner  of  property  on  the  west  side  of  Michi- 
gan avenue.     The  act  does  not,  however,  purport  to  limit 
the  State  in  the  exercise  of  its  power  of  eminent  domain, 
and  if  it  had  done  so  would  have  been  unavailing  for  that 
puqjose.    It  recognizes  the  property  rights  of  the  lot  own- 
ers and  the  power  of  the  city  to  contract  with  them  for  the 
surrender  of  their  easements.    Until  the  legislature  provided 
the  method  and  declared  the  circumstances  under  which  the 
right  of  eminent  domain  could  be  exercised  there  was  no 
power  to  condemn.    But  the  act  of  1861  did  not  purport  to 
limit  the  exercise  of  this  right,  and  the  legislature  in  1903 
provided  the  method  for  exercising  it. 

The  case  of  Village  of  Hyde  Park  v.  Oakwoods  Cetne- 
iery  Ass'n,  119  111.  141,  is  cited  as  controlling  here.  In 
that  case  the  act  under  which  the  cemetery  association  was 
incorporated  and  authorized  to  hold  property  for  burial  pur- 
poses provided  that  streets  should  not  be  laid  out  or  opened 
through  said  lands  without  the  consent  of  the  directors,  nor 
should  any  corporation  be  authorized  to  take,  hold  or  pos- 
sess any  portion  of  said  cemetery,  by  condemnation,  with- 
out such  consent.  It  was  held  that  the  act  of  1872,  con- 
ferring upon  cities  and  villages  the  general  power  to  lay  out 
streets  within  their  corporate  limits,  did  not  repeal  the  spe- 
cial act  whereby,  within  the  village  of  Hyde  Park,  the  as- 
sociation had  been  previously  authorized  to  acquire  certain 
lands  for  a  public  purpose  and  to  hold  them  free  from  lia- 
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bility  to  be  taken  for  streets  by  condemnation.  The  ques- 
tion was  one  of  legislative  intention  and  not  of  legislative 
power.  Here  there  is  no  question  of  the  intention  of  the 
legislature  to  confer  upon  the  South  Park  Commissioners 
the  powers  in  Grant  Park  mentioned  in  the  act  in  question. 
In  this  case  the  special  law  merely  recognized  certain  pri- 
vate rights  and  provided  that  they  should  be  observed  but 
did  not  declare  that  they  might  not  be  taken  by  condemna- 
tion. It  is  not  inconsistent  with  the  contract  by  which  such 
rights  were  created  to  condemn  them  in  the  exercise  of  the 
right  of  eminent  domain,  and  it  is  not  inconsistent  with  the 
statute  by  which  such  rights  were  confirmed  to  precisely  the 
same  extent  as  they  existed  by  virtue  of  the  contract,  to 
condemn  them  in  the  same  way.  Neither  the  city  nor  any 
other  authority  has  now  the  power  to  permit  encroachments 
on  the  park  by  buildings  thereon  without  the  assent  of  all 
owners  of  lots  on  Michigan  avenue,  but  the  right  of  such 
owners  to  object  may  be  acquired  by  eminent  domain,  and 
the  acquisition  of  such  right  to  object  is  equivalent  to  ob- 
taining their  assent.  Though  the  words  of  the  acts  are  gen- 
eral and  relate  to  any  board  of  park  commissioners  and  any 
public  park,  there  is  no  doubt  of  the  legislative  intention  to 
apply  them  to  this  particular  park.  The  peculiar  language 
conferring  the  right  to  condemn  where  any  owner  of  abut- 
ting land  or  other  person  has  *'any  right  to  have  such  public 
park,  or  any  part  thereof,  remain  oi^en  and  vacant  and  free 
from  any  buildings,"  applies  precisely  to  the  unusual  con- 
dition which  exists  in  the  case  of  this  park  and  is  conclusive 
of  the  legislative 'intention. 

It  is  contended  that  the  acts  of  May  14,  1903,  are  in- 
valid because  they  impair  the  obligation  of  contracts,  in 
violation  of  section  10  of  article  i  of  the  Federal  constitu- 
tion; that  the  subjects  of  the  act  are  not  sufficiently  ex- 
pressed in  the  title  and  that  each  act  embraces  more  than 
one  subject,  in  violation  of  section  13  of  article  4  of  the 
State  constitution ;  and  that  the  acts  constitute  special  legis- 
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lation,  in  violation  of  section  22  of  article  4  of  the  State 
constitution. 

The  contracts  the  obligations -of  which  are  said  to  be' 
violated  are  those  claimed  to  have  been  created  by  the  dedi- 
cation and  by  the  acts  of  1861  and  1863.  Whatever  con- 
tract rights  exist  growing  out  of  the  dedication  or  those 
statutes  are  property  rights,  and  are  subject,  as  we  have 
seen,  to  the  exercise  of  the  right  of  eminent  domain.  The 
obligation  of  such  contracts  is  not  impaired  by  taking  them 
through  the  power  of  eminent  domain.  West  River  Bridge 
Co.  V.  DiXf  supra;  Long  Island  Water  Supply  Co.  v.  City 
of  Brooklyn,  supra. 

The  titles  of  the  acts  are  general.  They  are,  "An  act 
to  amend  an  act  entitled  *An  act  concerning  museums  in 
public  parks,'  '*  and  "An  act  concerning  free  public  libraries 
in  public  parks."  The  generality  of  a  title  is  no  objection 
to  it.  If  all  the  things  authorized  or  required  by  the  act 
to  be  done  are  reasonably  included  within  the  general  sub- 
ject expressed  in  the  title  and  legitimately  tend  to  effect  the 
legislative  purpose  in  regard  to  that  subject,  they  are  prop- 
erly included  in  the  act  and  the  title  is  sufficiently  expressed. 
( People  V.  Sayer,  246  111.  382 ;  People  v.  McBride,  234  id. 
146;  Mcul  w.  People,  198  id.  258*;  Town  of  Manchester  v. 
People,  178  id.  285;  People  v.  Nelson,  133  id.  565;  Blake 
v.  .People,  109  id.  504.)  An  act  concerning  libraries  in 
public  parks  may  properly  deal  with  the  time,  manner  and 
circumstances  under  which  they  may  be  placed  there;  the 
regulation  of  the  relations  between  the  park  authorities,  the 
library  authorities  and  the  public ;  the  rights  of  all  persons 
interested  in  the  park  and  in  the  library,  and  all  things  es- 
sential to  a  dctemiination  thereof.  Each  of  these  acts  deals 
with  the  single  subject,  which  was  sufficiently  expressed  in 
the  title. 

It  is  said  that  the  acts  violate  section  22  of  article  4  of 
the  State  constitution  because  they  grant  special  privileges 
to  museum  and  library  corporations  and  ^re  restricted  to 
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public  parks  where  abutters  have  an  easement  to  have  them 
kept  vacant.  The  latter  part  of  the  argument  is  inconsist- 
•  ent  with  the  position  taken  that  because  Grant  Park  is  such 
a  park  the  acts  do  not  apply  to  it,  and  it  is  also  unfounded 
because  the  acts,  in  terms,  apply  to  all  public  parks.  The 
power  to  condemn  private  rights  is,  of  course,  restricted  to 
cases  where  private  rights  exist.  So  far  as  the  acts  confer 
upon  museum  and  library  corporations  privileges  not  con- 
ferred upon  other  private  corporations  or  other  charitable 
organizations,  there  are  obvious  differences  between  the 
character  and  purposes  of  such  corporations  and  all  other 
organizations  which  form  a  reasonable  basis  for  the  dis- 
tinction between  them  and  all  other  organizations  and  be- 
tween one  another.  As  to  the  question  whether  the  Mu- 
seum act  violates  this  section  of  the  constitution  because 
applicable  only  to  a  museum  located  in  a  public  park  on 
July  I,  1903,  no  opinion  is  expressed,  but  the  act  of  May 
14,  1903,  "concerning  free  public  libraries  in  public  parks," 
is  in  my  judgment  a  valid  enactment  authorizing  the  South 
Park  Commissioners  to  condemn  the  private  rights  men- 
tioned in  it. 

Mr.  Justice  Hand:  I  concur  in  the  foregoing  dis- 
senting opinion  of  Mr.  Justice  Dunn. 

Mr.  Justice  Carter,  also  dissenting: 

I  concur  in  the  dissent  of  Mr.  Justice  Dunn,  but  the 
questions  under  discussion  are  so  important  that  I  desire 
to  make  a*  few  additional  suggestions. 

I  cannot  see  how  the  former  decisions  in  the  Lake  Front 
cases  that  have  been  heretofore  referred  to  control  in  any 
way  the  questions  raised  in  this  case.  The  doctrine  of  res 
judicata  cannot  apply  here.  The  cause  of  action  in  the 
case  now  luider  consideration  is  not  identical  with  but  dif- 
ferent from  the  causes  of  action  in  all  of  the  fonner  Lake 
Front  cases.    Those  cases,  therefore,  are  not  conclusive  in 
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this  case  as  to  what  might  have  been  decided  but  only  as 
to  the  precise  point  actually  decided  in  such  cases.     {Crom- 
well V.  County  of  Sac,  94  U.  S.  351;    Riverside  Co.  v. 
Townshend,  120  III.  9;  Stone  v.  Salisbury,  209  id.  56;  Cra- 
mer V.  Wilson,  202  id.  83;   Chicago  Theological  Seminary 
V,  People,  189  id.  439;   Leopold  v.  City  of  Chicago,  150 
id.  568;  Hanna  v.  Read,  102  id.  596;  Merrifield  v.  Canal 
Comrs,  212  id.  456;  Sazvyer  v.  Nelson,  160  id.  629.)    The 
same  rule  of  law  was  laid  down  in  one  of  the  Lake  Front 
cases,     (Bliss  v.  Ward,  198  111.  104.)     It  has  frequently 
been  held  by  this  court  that  no  estoppel  arose  from  a  for- 
mer judgment  where  the  causes  of  action  were  not  identi- 
cal and  where  the  question  was  not  actually  decided  in  the 
former  case.     (First  Nat,  Bank  v.  Leech,  207  111.  215; 
Gaffield  v  Plumber,  175  id.  521.)     From  a  consideration 
of  the  opinions  in  the  former  cases  I  am  unable  to  see  that 
what  is  there  stated  supports  the  statement  in  the  majority 
opinion  that  the  question  here  involved  was  intended  to  be 
decided  in  any  of  the  so-called  Lake  Front  cases.     It  is  a 
familiar  rule  that  the  authority  of  judicial  decisions  arises 
from  what  the  court  decides  in  reference  to  the  facts  be- 
fore it,  rather  than  from  what  the  judge  who  delivers  the 
opinion  may  say  in  illustration  or  support  of  such  ruling. 
Bradley  v.  Lightcap,  202  111.  154;   Cohens  v.  Virginia,  6 
Wheat.  399. 

I  wish  to  emphasize  especially  what  is  stated  in  Mr. 
Justice  Dunn's  dissent,  that  all  private  rights  are  held  upon 
the  implied  condition  that  they  may  be  re-taken  by  the  sov- 
ereign. (People  v.  Mayor  of  Netv  York,  32  Barb.  102; 
Stevenson  v.  Lochr,  57  111.  509.)  I  cannot  agree  with  the 
conclusion  of  the  majority  opinion  in  this  case  that  the 
public  authorities  had  the  right  to  accept  the  dedication  of 
the  Lake  Front  under  such  conditions  that  the  legislature 
of  this  State  would  be  deprived  of  the  right  to  change  the 
use  of  Grant  Park  if  all  the  private  rights  affected  thereby 
were  first  acquired  and  paid  for  through  condemnation  pro- 
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ceedings.  Such  acquiring  of  private  rights  under  the  sov- 
ereign power  of  eminent  domain  is  no  violation  of  the  trust 
under  which  this  park  was  accepted.  There  can  be  no  vio- 
lation of  private  rights  in  the  exercise  of  the  right  of  emi- 
nent domain.  (West  River  Bridge  Co.  v.  Dix,  6  How. 
507;  R,  F.  &  P,  R,  R,  Co,  v.  L,  R.  R.  Co,  13  How.  71.) 
The  legislature,  by  authorizing,  under  the  act  here  in  ques- 
tion, the  change  of  use  contemplated,  did  not  violate  public 
rights,  because  it  represented  the  public.  The  majority 
opinion  cites  on  this  point  City  of  Jacksonville  v.  Jackson- 
zille  Railzkjay  Co.  67  111.  540,  Village  of  Princeville  v.  Au- 
ten,  Tj  id.  325,  City  of  Alton  v.  Illinois  Transportation  Co. 

12  id.  38,  and  Village  of  Riverside  v.  MacLain,  210  id.  308, 
among  other  cases,  as  holding  that  public  authorities  can 
not  change  the  terms  of  a  restricted  dedication.  In  all 
those  cases  there  was  no  prior  exercise  of  the  right  of  emi- 
nent domain.  Those  decisions  fully  supported  the  conclu- 
sions of  this  court  in  the  former  Lake  Front  decisions,  but 
it  seems  clear  to  me  that  they  are  not  in  point  on  the  ques- 
tion here  under  consideration,  viz.,  that  the  use  of  public 
property  can  be  changed  by  the  proper  public  authorities 
after  private  rights  have  been  acquired  by  condemnation. 
The  reasoning  of  this  court  in  many  decisions  leads  to  the 
opposite  conclusion  on  this  question  from  that  reached  by 
the  majority  opinion.  (Carter  v.  City  of  Chicago,  57  111. 
283;  People  V.  Walsh,  96  id.  232;  Lake  Shore  and  Michi- 
gan Southern  Raihvay  Co.  v.  Chicago  and  Western  Indiana 
Railroad  Co.  97  id.  506;   Meyer  v.  Village  of  Teutopolis, 

13  T  id.  552;  City  of  Chicago  v.  Pittsburg,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Co.  242  id.  30;  City  of  Chicago 
V.  Carpenter,  201  id.  402.)  It  would  be  contrary  to  the  pro- 
visions of  the  constitution  for  the  legislature  to  authorize 
the  city  authorities  of  any  city  to  open  and  construct  a 
street  across  private  property  without  first  having  acquired 
the  right  so  to  do  by  purchase  or  condemnation.  If  this 
were  attempted  it  could  be  enjoined  under  the  authorities 
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cited  in  the  majority  opinion,  but  the  decree  in  such  injunc- 
tion proceedings  certainly  would  not  be  res  judicata  as  to 
condemnation  proceedings  thereafter  brought  against  the 
complainant  (the  owner  of  the  land)  in  the  injunction  pro- 
ceedings. 

The  question  whether  private  property  can  be  taken  for 
public  use  by  the  exercise  of  eminent  domain  is  a  legisla- 
tive one.^    The  courts,  in  considering  that  power,  are  re- 
quired only  to  decide,  "Is  the  proposed  use  a  public  use?" 
"Has  the  power  to  condemn  been  delegated  by  the  legis- 
lature?"    "Is  the  act  so  delegating  it  in  conformity  with 
the  constitution?"     "Has  the  act  been  complied  with?"     I 
do  not  understand  that  the  courts  have  ever  claimed  any 
general  power  to  decide  whether  the  use  justifies  the  tak- 
ing.    The  right  of  eminent  domain  is  an  attribute  of  sov- 
•  ereignty,  of  which  the  government  cannot  be  deprived  by 
grant  or  contract.     Whatever  exists  in  any  form,  whether 
tangible  or  intangible,  may  be  subjected  to  the  exercise  of 
this  power.    Any  contract  or  grant  in  restraint  of  the  full 
exercise  of  this  right  is  not  obligatory  upon  the  State  and 
is  unwarranted  and  void.     The  State  is  without  power  to 
divest  itself  of  this  right.     (  Village  of  Hyde  Park  v.  Oak- 
woods  Cemetery  Ass'n,   119  111.    141;    Metropolitan  City 
Railway  Co.  v.  Chicago  West  Division  Railway  Co.  87  id. 
317;    Sholl  V.  German  Coal  Co.   118  id.  427;    OfKeld  v. 
A^  y.,  N.  H.  &  H.  Co.  203  U.  S.  372.)     If  the  rule  laid 
down   in  the  majority  opinion  be  followed  to  its  logical 
conclusion,  this  transcendent  power  of  eminent  domain  will 
be  transferred  from  the  legislative  to  the  judicial  branch 
of  the  government.     The  courts  will  then  be  compelled  to 
decide  in  every  case,  not  only  that  the  use  is  a  public  one, 
which  is  being  exercised  under  legislative  authority  and  not 
in  conflict  with  the  constitution,  but  also  that  such  public 
use  is  wise  or  necessary.     Such  a  rule  of  law,  in  my  judg- 
ment,  is  not  only  in  conflict  with  the  authorities  on  this 
subject,  but  also  with  sound  public  policy. 
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Henry  C.  Sifford,  Admr.,  Appellee,  vs,  Mattie  Cuti^er, 

Appellant. 

Opinion  filed  February  25,  ipii. 

1.  Res  judicata — when  judgment  of  reversal  is  not  conclusive 
of  all  questions.  A  judgment  of  the  Supreme  Court  reversing  a 
decree  upon  the  ground  an  administrator  has  no  power,  in  a  pro- 
ceeding to  sell  land  for  the  payment  of  debts,  to  set  aside  a  deed 
of  the  intestate  made  in  fraud  of  creditors,  is  not  conclusive  of 
the  questions  of  the  grantor's  mental  capacity  or  whether  the  deed 
was  procured  by  undue  influence  or  was  ever  delivered,  where 
there  was  no  adjudication  of  such  questions  in  the  former  decree 
and  no  certificate  of  evidence,  the  deed  being  set  aside  by  the  de- 
cree upon  the  sole  ground  that  it  was  in  fraud  of  creditors. 

2.  Appeals  and  errors — when  rule  that  chancellor's  findings  of 
fact  will  not  be  lightly  disturbed  applies  to  county  court.  The  rule 
that  where  the  chancellor  saw  the  witnesses  and  heard  them  tes- 
tify his  findings  of  fact  from  conflicting  testimony  will  not  be  dis- 
turbed by  the  Supreme  Court  unless  the  error  in  the  findings  of 
fact  is  clear  and  palpable,  applies  to  findings  of  fact  by  the  county 
court  where  it  exercises  jurisdiction  of  an  equitable  nature,  as  in 
setting  aside,  in  a  proceeding  by  an  administrator  to  sell  lands  to 
pay  debts,  a  deed  which  the  court  finds  was  made  by  the  intestate 
while  of  unsound  miitd. 

3.  Same — when  Supreme  Court  cannot  sustain  a  decree  on  the 
facts.  The  Supreme  Court  cannot  sustain  a  decree  upon  the  facts 
where  the  case  made  by  the  witnesses  for  the  successful  party  is 
weak  and  unsatisfactory  and  is  contradicted  by  a  large  number  of 
witnesses  who  were  in  a  position  to  know  the  truth  of  the  matters 
about  which  they  testified,  and  whose  testimony  is  much  clearer  and 
more  conclusive  than  that  of  the  successful  party's  witnesses. 

4.  Deeds — when  decree  setting  aside  deed  cannot  be  sustained. 
A  decree  of  the  county  court  setting  aside  a  deed  and  directing  a 
sale  of  the  land  to  pay  debts  of  the  deceased  grantor,  upon  the 
ground  the  grantor  was  of  unsound  mind  and  unduly  influenced  by 
the  grantee,  cannot  be  sustained,  where  the  clear  preponderance  of 
the  evidence  shows  that  there  was  no  undue  influence  but  that  the 
deed  was  made  in  pursuance  of  a  long-existing  and  expressed  in- 
tention of  grantor,  who,  though  old  and  weak  and  at  the  point  of 
death,  understood  what  she  was  doing  when  she  executed  the  deed. 

Appeal  from  the  County  Court  of  Union  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 
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Richard  Peery,  and  P.  E.  Hii^Eman,  for  appellant. 
James  Lingi^e,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Appellee,  as  administrator  de  bonis  non  of  the  estate  of 
Malinda  Graver,  deceased,  filed  a  petition  in  the  county 
court  of  Union  county  for  the  sale  of  lands  to  pay  debts. 
The  petition  was  originally  filed  to  the  June  term,  1908,  of 
the  county  court  of  said  Union  county,  and  alleged  liabili- 
ties on  the  part  of  the  estate,  on  account  of  claims  allowed 
and  to  be  allowed  and  costs  of  administration,  of  $5361.26, 
and  that  after  disbursing  the  proceeds  of  the  personal  estate 
there  would  be  a  deficit  of  $4954.05.    The  petition  alleged 
Malinda  Graver  died  seized  in  fee  of  505.82  acres  of  land 
in  section  16,  township  13,  south,  range  2,  w-est  of  the  third 
principal  meridian,  Union  county,  Illinois;   also  lot  141  in 
Grammer's  addition  to  the  city  of  Jonesboro,  Illinois ;   the 
undivided  one-half  interest  in  1 12  acres  of  land  in  section  30, 
township   12,'  south,  range  i,  west  of  the  third  principal 
meridian,  and  the  undivided  one-half  of  lots  142,  143,  144, 
145,   146  and  147  in  Crammer's  addition  to  the  city  of 
Jonesboro,  Illinois;  that  said  Malinda  Graver  died  intestate 
October  3,  1907,  but  that  on  October  i,  1907,  she  made  a 
pretended  deed  of  her  undivided  one-half  of  the  112  acres 
of  land  and  lots  in  Jonesboro  to  appellant,  Mattie  Gutler. 
The  petition  further  alleged  that  the  land  so  conveyed  to 
appellant  was  worth  $6000,  and  that  the  residue  of  the 
lands  of  deceased  was  not  sufficient  to  pay  the  debts  and 
liabilities  of  the  estate  and  costs  of  administration;    that 
the  pretended  conveyance  to  appellant  was  a  cloud  upon  the 
title  of  deceased,  and  should  be  removed  for  the  reason 
that  the  said  deceased,  at  the  time  of  the  alleged  making 
thereof,  and  before  said  time,  was  in  her  dotage,  being  of 
the  age  of  eighty  years,  and  was  greatly  weakened  and 
emaciated  in  body  and  in  a  senile  condition,  and  her  mind 
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and  memory  were  so  weakened  and  impaired  that  she  was 
wholly  incapacitated  and  unable  to  make  said  deed,  and  that 
said  deceased  died  two  days  after  the  time  of  the  making 
of  said  alleged  deed,  of  senility.    The  petition  also  alleged 
the  deed  was  procured  by  the  appellant  by  undue  influence. 
Appellant  answered  the  petition,  denying  that  the  deed  was 
invalid  or  a  cloud  upon  the  title  of  deceased ;  denying"  that 
deceased  was  mentally  incapable  of  making  the  deed  or  that 
it  was  procured  by  undue  influence,  and  averring  that  de- 
ceased was  of  sound  mind  and  memory  and  mentally  capable 
of  making  the  deed  and  understanding  the  nature  and  effect 
of  it.     The  answer  alleged  that  prior  to  the  filing  of  the 
petition  appellant  and  Alice  Craver,  the  owner  of  the  other 
undivided  one-half  of  the  112  acres  and  the  lots  in  Jones- 
boro,  made  a  parol  partition  between  themselves  and  ex- 
changed deeds   for  their  respective  parcels,  and  that  the 
appellant  had  executed  a  mortgage  to  J.  W.  Roy  upon  her 
portion  of  the  premises,  except  the  lots  mentioned,  to  se- 
cure a  note  for  $600,  which  note  was  unpaid.    A  trial  was 
had  before  the  county  court  and  a  decree  entered  setting 
aside  the  deed  as  in   fraud  of  creditors.     The  case  was 
brought  to  this  court  for  review  by  writ  of  error.    There 
was  no  certificate  of  evidence,  and  as  it  appeared  from  the 
decree  that  the  ground  upon  which  the  deed  was  set  aside 
was  that  the  conveyance  was  void  because  made  in  fraud 
of  creditors,  said  decree  was  reversed  on  the  ground  that 
the  administrator  could  not  maintain  an  action  to  set  aside 
a  conveyance  made  by  his  intestate  in  fraud  of  creditors. 
(Sifford  V.  Cutler,  244  111.  234.)     Upon  the  filing  of  the 
remanding  order  in  the  county  court  we  understand  from 
the  statement  of  counsel  in  their  briefs,  although  this  is  not 
made  to  appear  in  the  record  or  the  abstract,  that  appellee 
amended  the  petition  by  the  insertion  of  an  allegation  that 
the  deed  was  never  delivered  to  the  grantee  by  the  grantor. 
Appellant  also  filed  an  amendment  to  her  answer,  in  which 
she  averred  that  Malinda  Craver  and  her  brother,  James 
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Graver,  took  appellant  into  their  family  when  'she  was  a 
small  child;    that  she  lived  with  them  from  the  time  she 
was  nine  years  old  until  she  attained  her  majority,  during 
w^hich  time  she  worked  in  the  fields,  gardens,  about  the 
house  and  in  milking  cows,  for  which  she  received  nothing 
except  her  board  and  clothes ;  that  said  James  and  Malinda 
Graver  led  her  to  believe  they  would  leave  her  their  prop- 
erty upon  their  deaths ;  that  they  were  old,  sick  and  infirm ; 
that  before  his  death  James  Graver,  who  died  some  years 
before  Malinda  Graver,  owned  the  lands  conveyed  to  appel- 
lant but  prior  to  his  death  conveyed  them  to  M^alinda  Graver, 
subject  to  whatever  equities  appellant  had  in  them.     The 
amendment  further  alleged  that  it  was  agreed  between  ap- 
pellant and  Malinda  Graver  that  as  a  part  of  the  consider- 
ation for  the  deed  the  appellant  was  to  furnish  a  home  for 
Annie  Hileman,  a  sister  of  Malinda  Graver,  during  the  life 
of  said  Annie  Hileman,  and  that  this  agreement,  which  was 
incorporated  in  the  deed,  has  been  kept  and  performed  by 
appellant.     The  amendment  further  alleged  that  the  judg- 
ment of  this  court  reversing  the  decree  and  remanding  the 
case  was  a  final  judgment  and  that  the  county  court  had  no 
jurisdiction  to  again  try  the  issues  made  under  the  petition. 
After  a  trial  before  the  court  a  decree  was  entered  finding 
the  liabilities  of  the  estate  exceeded  the  amount  received 
from  personal  property  $7443;    that  the  conveyance  from 
the  deceased  to  appellant  was  obtained  by  undue  influence, 
and  **that  said  Malinda  Graver  was  not  mentally  capable  of 
making  said  deed ;  that  there  was  no  delivery  of  the  same ; 
that  the  same  was  not  the  deed  of  the  grantor;   that  said 
deed  was  and  is  a  cloud  upon  the  title  of  said  deceased." 
The  decree  further  found  that  appellant  and  Alice  Graver 
had  made  a  parol  partition  of  the  premises  between  them- 
selves and  each  had  taken  possession  of  her  parcel,  and  this 
partition  was  confirmed  by  the  decree  of  the  court.     The 
decree  ordered  and  adjudged  that  the  deed  made  by  Ma- 
linda Graver,  deceased,  to  appellant  be  set  aside  as  a  cloud 
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upon  the  title  of  deceased,  and  the  deed  from  Alice  Graver 
to  appellant,  pursuant  to  the  parol  partition,  be  set  aside.  It 
was  further  ordered  that  all  of  the  real  estate  owned  by 
Malinda  Graver  at  the  time  of  her  death,  or  so  much  thereof 
as  may  be  necessary,  including  that  portion  of  the  112  acres 
and  the  lots  in  Jonesboro  allotted  to  appellant  in  the  parol 
partition  between  her  and  Alice  Graver,  be  sold  for  the  pay- 
ment of  the  debts  of  said  Malinda  Graver,  deceased.  The 
$1000  mortgage  on  the  lands  in  section  16  and  the  $600 
mortgage  to  Roy  on  the  112  acres  were  ordered  paid  out 
of  the  proceeds  of  the  sale  and  the  lands  were  decreed  to  be 
sold  free  and  clear  of  those  encumbrances.  From  that  de- 
cree Mattie  Gutler  has  appealed  to  this  court. 

The  former  judgment  of  this  court  was  not  a  final  judg- 
ment of  the  cause  and  binding  upon  the  county  court  except 
in  so  far  as  it  was  decided  that  the  court  could  not,  at  tlie 
suit  of  the  administrator,  decree  that  the  deed  be  set  aside 
as  a  fraud  upon  creditors.  There  was  no  adjudication  in 
the  fonner  decree  of  the  county  court  upon  the  mental  ca- 
pacity of  Malinda  Graver  to  make  a  deed  or  whether  the 
deed  was  delivered  or  whether  it  was  procured  by  the  undue 
influence  of  the  grantee,  and  the  judgment  of  this  court  did 
not  conclude  the  appellant  from  trying  those  questions  after 
the  reversal  of  the  decree  and  the  remanding  of  the  case. 
(Dinsmoor  v.  Rowse,  211  111.  317;  Prentice  v.  Crane,  240 
id.  250.)  We  are  therefore  required  to  determine  whether 
the  evidence  was  sufficient  to  sustain  the  findings  and  de- 
cree of  the  county  court  that  the  deed  from  Malinda  Graver 
to  appellant  was  obtained  by  undue  influence ;  that  Malinda 
Graver,  at  the  time  she  executed  it,  was  not  mentally  capable 
of  making  the  deed,  and  that  there  was  no  delivery  of  said 
deed  to  the  grantee. 

On  the  question  of  mental  capacity  and  the  circum- 
stances of  the  execution  of  the  deed  four  witnesses  testified 
for  appellee.  Minerva  Boyd,  a  niece  of  Malinda  Graver, 
testified  she  had  known  deceased  all  her  life;  that  she  went 
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to  the  house  of  deceased  the  day  before  she  died,  which 
was  the  day  after  the  deed  was  executed ;  that  the  deceased 
was  unconscious  and  did  not  regain  consciousness  before 
her  death.  The  witness  testified  that  Malinda  Craver  had 
been  an  invalid  and  unable  to  do  any  work  for  a  number 
of  years.  The  witness  had  not  seen  Malinda  Craver  for 
about  a  month  prior  to  her  visit  the  day  preceding  the  death 
of  Malinda  Craver,  and  expressed  no  opinion  as  to  her 
mental  condition  prior  to  the  date  of  her  last  visit  to  her. 
Will  L.  Lingle,  a  notary  public,  testified  he  had  known  Ma- 
linda Craver  all  his  life  and  had  transacted  business  for 
her;  that  he  was  sent  for  just  before  noon,  October  i,  to 
go  to  the  house  of  Malinda  Craver ;  that  he  there  saw  ap- 
pellant and  Frank  Row ;  that  he  had  no  conversation  with 
deceased,  but  his  impression  was  that  appellant  told  him  he 
had  been  sent  for  to  prepare  and  take  the  acknowledgment 
of  the  deed;  that  she  gave  him  an  old  deed  containing  the 
descriptions,  and  he  went  to  his  office,  prepared  the  deed, 
filled  out  the  acknowledgment  and  attached  his  seal  to  it; 
that  when  he  returned  with  the  deed  prepared  for  Malinda 
Graver's  signature,  in  addition  to  appellant  and  Frank  Row, 
Annie  Hileman  and  Belle  Hurston  were  at  the  house;  that 
Malinda  Craver  was  in  bed  and  appeared  to  be  very  sick; 
that  her  eyes  were  closed ;  that  he  had  no  conversation  with 
her  but  says  he  was  there  fifteen  or  twenty  minutes;  that 
he  didn't  think  the  deed  was  read  to  Malinda  Craver,  but 
thought  appellant  said,  *'Aunt,  here  is  the  deed  for  you  to 
sign,"  and  that  Malinda  Craver  made  no  response;  that 
she  was  propped  up  in  bed  and  put  her  hand  to  the  pen  to 
make  her  mark;  that  after  this  was  done  appellant  gave 
witness  money  for  recording  the  deed,  and  he  took  the  deed 
and  filed  it  in  the  recorder's  office.  The  witness  testified: 
**I  had  a  little  doubt  about  her  mental  condition  and  under- 
standing what  she  was  doing  at  the  time ;  I  heard  her  say 
nothing."  The  witness  testified  he  had  some  years  before 
taken  her  acknowledgments  of  some  deeds,  and  she  was 
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then  in  bed  but  he  thought  she  knew  what  she  was  doing. 
The  witness  further  testified  that  he  thought,  at  the  time  he 
took  the  acknowledgment,  Malinda  Craver  understood  and 
knew  what  she  was  doing  but  had  a  little  doubt  about  it; 
that  from  his  knowledge  of  her,  and  considering  her  con- 
dition, his  best  judgment  was  that  she  knew  what  she  was 
doing;    that  there  was  no  persuasion  or  undue  influence 
used,  to  his  knowledge,  and,  so  far  as  he  saw^  or  knew,  she 
made  the  deed  of  her  own  free  will  and  accord.     Hattie 
Craver  testified  she  and  Kate  Craver  went  to  the  house  of 
Malinda  Craver  in  the  forenoon  of  the  day  the  deed  was 
executed  and  stayed  there  until  about  four  o'clock  in  the 
afternoon;    that  Malinda  Craver  was  very  low;    that  she 
went  to  her  bed  and  someone  told  her  who  the  witness  was, 
and  she  looked  up  and  nodded  her  head  but  did  not  speak 
at  any  time  when  witness  was  in  the  room.     The  witness 
testified  she  was  in  the  room  at  different  times, — ^perhaps 
an  hour  altogether, — and  thought  Malinda  Craver  was  in  a 
dying  condition ;  that  she  thought  she  was  unconscious  and 
did  not  know  her ;  that  witness  was  in  the  kitchen  when  the 
deed  was  made ;  that  when  she  went  to  leave  she  went  into 
the  room  to  say  good-by  to  Malinda  Craver,  but  she  looked 
so  weak  that  witness  did  not  disturb  her.    Kate  Craver  tes- 
tified to  being  at  the  house  October  i  and  that  Malinda 
Craver  was  very  sick  and  seemed  very  wea^k,  and  witness 
thought  she  did  not  know  her ;  that  she  did  not  hear  her 
talk  any  and  did  not  think  she  was  in  a  condition  to  make 
a  deed ;  that  when  she  was  spoken  to  by  persons  she  would 
nod  her  head  a  little ;    that  witness  saw  Lingle  there,  and 
she  saw  him  have  a  paper  but  did  not  know  what  was  done ; 
that  she  could  not  remember  how  long  it  had  been  since  she 
had  seen  Malinda  Craver  previous  to  October  i ;  that  she 
was  always  in  bed  and  talked  low.     This  is  the  substance 
of  all  the  testimony  on  behalf  of  appellee  relating  to  the 
mental  capacity  of  Malinda  Craver  and  the  circumstances 
under  which  the  deed  was  executed; 

Digitized  by  VjOOQIC 


fek.  Ml.]  SiFPORD  V,  Cutler.  847 

On  behalf  of  appellant,  Annie  Hileman,  a  sister  of  Ma- 
linda  Graver,  testified  she  was  living  at  Malinda  Graver's 
house  when  she  died  and  had  been  living  there  about  eight 
years;   that  she  was  there  when  the  deed  was  made;   that 
she  heard  Malinda  Graver  say,  before  that  time,  she  wanted 
to  make  a  deed  to  appellant  because  appellant  had  helped  her 
when  she  needed  help ;  that  deceased  talked  about  it  the  day 
the  deed  was  made;    that  she  said  she  wanted  to  have  it 
done  and  sent  for  Lingle  to  come  and  attend  to  it;    that 
witness  was  at  the  bedside  when  Lingle  brought  the  deed 
and  thought  Malinda  Graver  knew  what  she  was  doing; 
that  Lingje  asked  her  if  it  was  all  right,  and  she  said  it  was ; 
that  she  (Malinda  Graver)  handed  the  deed  to  appellant 
and  appellant  gave  it  to  Lingle.     She  testified  she  never 
knew  appellant  to  persuade  Malinda  Graver  to  make  the 
deed ;   that  Malinda  Graver  said  the  witness  was  to  have  a 
home  on  the  premises  for  her  life  if  she  wanted  it,  and  ap- 
pellant agreed  to  it,  and  witness  has  made  her  home  with 
appellant  ever  since;   that  witness  was  seventy-eight  years 
old,  and  her  sister,  Malinda  Graver,  was  two  6r  three  years 
older  than  she.    The  witness  testified  her  sister  died  about 
half-past  two  o'clock  on  the  morning  of  October  3;    that 
she  became  unconscious  before  she  died  but  was  not  uncon- 
scious the  day  before  and  was  not  unconscious  the  day  the 
deed  was  executed,  but  she  didn't  talk  very  much,  as  she  was 
weak  and  feeble ;  that  witness  thought  she  recognized  every- 
one and  when  asked  questions  she  would  answer ;  that  wit- 
ness didn't  think  the  deed  was  read  to  her,  but  that  Lingle 
asked  her  if  she  acknowledged  it,  and  she  said  yes.    Frank 
Row  testified  he  had  been  working  at  Malinda  Graver's  and 
staying"  there  about  two  months  when  she  died ;  that  he  was 
present  when  Lingle  came  to  the  house  wnth  the  deed ;  that 
he  talked  with  Malinda  Graver  that  day  and  she  was  in  her 
right  mind  and  knew  what  she  was  doing ;  that  he  didn't  re- 
member whether  Lingle  read  the  deed  or  stated  what  was  in 
it,  and  when  Malinda  Graver  took  the  pen  to  sign  it  she  said 
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she  felt  so  bad  she  could  not,  and  made  her  mark.  Witness 
testified  her  mind  was  sound  the  next  day  and  she  called  for 
things  she  wanted ;  that  he  didn't  hear  appellant  say  or  do 
anything  to  persuade  Malinda  Graver  to  make  the  deed  and 
saw  nothing  to  indicate  she  was  not  acting  of  her  own  free 
will;  that  before  the  deed  was  made  witness  heard  Malinda 
Graver  say  she  wanted  to  make  a  deed  and  fix  up  her  busi- 
ness as  she  could  not  live  very  long ;  that  he  heard  her  call 
for  things  to  eat  on  both  October  i  and  2.  Ellen  Stevens 
testified  she  was  at  the  Graver  house  the  day  the  deed  was 
made,  and  Malinda  Graver  said  she  had  delivered  the  deed 
to  Mattie  and  had  gotten  her  business  all  straightened  up; 
that  she  knew  what  she  was  doing  and  was  capable  of  trans- 
acting business;  that  before  the  deed  was  made  she  had 
heard  her  say  she  was  going  to  straighten  things  up  with 
Mattie.  Belle  Hurston  testified  she  was  at  the  Graver  house 
when  the  deed  was  acknowledged  and  thought  Lingle  ex- 
plained it  to  her ;  that  Malinda  Graver  talked  on  different 
subjects ;  that  she  asked  witness  for  a  drink  of  water  and 
thanked  her  when  she  gave  it  to  her ;  that  the  witness  saw 
nothing  wrong  with  her  mind  and  thought  her  mind  was  all 
right.  Agnes  Ussery  testified  she  was  at  the  Graver  house 
the  day  preceding  Malinda  Graver's  death  at  night  and  saw 
nothing  to  indicate  that  she  did  not  know  what  she  was  do- 
ing. Alice  Graver,  a  niece  of  Malinda  Graver,  had  lived 
with  her  aunt  twenty-three  years.  She  testified  her  aunt 
was  an  invalid  for  two  years  before  her  death;  that  she  had 
told  witness  she  was  going  to  give  appellant  something  but 
didn't  say  what  it  was ;  that  witness  knew  some  time  be- 
fore the  deed  was  made  that  her  aunt  intended  to  fix  up 
her  business ;  that  she  saw  Lingle  come  to  the  house  and 
knew  her  aunt  was  doing  some  business  but  was  not  pres- 
ent when  the  deed  was  executed ;  that  her  aunt's  mind  was 
as  good  at  that  time  as  it  ever  was;  that  she  waited  on 
her  and  gave  her  medicine,  talked  with  her  and  thought  her 
mind  was  sound;    that  witness  didn't  know  the  deed  had 
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been  executed  until  she  saw  it  published  in  the  transfers  of 
real  estate  in  the  newspaper.  Dr.  Nusbaum,  a  practicing 
physician,  testified  he  had  treated  Malinda  Graver  some 
years  and  saw  her  last  on  October  i  and  2 ;  that  her  mem- 
ory and  understanding  were  then  about  the  same  as  they 
had  been  several  days  previous;  that  she  seemed  to  un- 
derstand directions  and  talked  rationally,  and  the  witness 
thought  she  understood  ordinary  business.  This  is  the  sub- 
stance of  the  appellant's  testimony  on  the  subject  of  mental 
capacity,  undue  influence  and  delivery  of  the  deed. 

It  clearly  appears  from  the  evidence  in  the  case  that 
the  weight  of  it  is  contrary  to  the  findings  of  the  decree. 
Appellee  insists  that  this  is  to  be  considered  as  a  proceeding 
in  chancery,  and  that  a  reviewing  court  will  not  disturb  the 
findings  of  a  chancellor  who  saw  the  witnesses  and  heard 
them  testify,  where  the  evidence  is  conflicting,  unless  the 
error  in  the  findings  of  fact  is  clear  and  palpable.  (Vil- 
lage of  Itasca  v.  Schroeder,  182  111.  192.)  We  do  not  dis- 
agree with  appellee  as  to  the  correctness  of  the  .rule  insisted 
upon,  but  in  our  opinion  the  error  in  the  findings  of  fact 
in  the  decree,  under  the  testimony  in  this  case,  is  clear  and 
palpable.  We  do  not  regard  the  case  made  by  appellee's  tes- 
timony, if  undisputed,  as  very  clear  and  satisfactory.  If  his 
evidence  had  been  clear  and  direct  upon  the  questions  in 
dispute,  the  mere  fact  that  it  was  contradicted  by  a  larger 
number  of  witnesses  w-ould  not  justify  us  in  reversing  the 
decree,  but  where,  as  here,  the  case  made  by  the  appellee  is 
weak  and  unsatisfactory  and  is  contradicted  by  a  larger 
number  of  witnesses  who  were  in  a  position  to  know  the 
truth  of  the  matters  about  which  they  testified  and  whose 
testimony  is  much  clearer  and  more  conclusive  and  direct 
than  that  of  the  witnesses  for  complainant,  we  cannot  say 
that  a  decree  in  favor  of  the  complainant  should  be  sus- 
tained. This  court  is  always  reluctant  to  disturb  a  decree 
on  findings  of  fact  made  by  a  chancellor  who  saw  the  wit- 
nesses and  heard  them  testify,  but  it  would  fail  of  its  duty 
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if  it  should  sustain  such  findings  under  the  state  of  the 
evidence  in  this  record. 

The  decree  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  O'Connell,  for  the  use  of  Fred  C.  Wilson,  Ap- 
pellee, vs.  C.  V.  McClenathan. — (John  O'Connell, 
Intervenor,  Appellant. ) 

Opinion  Hied  February  ^5,  ipil. 

1.  Appeals  and  errors — right  of  intervenor  in  garnishment  to 
appeal.  A  legatee  who  was  made  a  party  to  a  garnishment  pro- 
ceeding by  a  judgment  creditor  of  another  legatee  against  the  ex- 
ecutor, and  whose  claim  of  title  to  the  fund  by  assignment  from 
the  debtor  and  his  contention  that  the  statute  authorizing  the  pro- 
ceeding against  the  executor  was  unconstitutional  were  not  allowed 
by  the  trial  court,  which  entered  judgment  against  him  dismissing 
his  intervening  petition  and  for  costs,  is  entitled  to  prosecute  his 
separate  appeal,  even  though  the  executor,  who  also  prayed  a  sepa- 
rate appeal  at;^  filed  a  bond,  did  not  further  prosecute  the  appeal. 

2.  Garnishment — purpose  of  act  of  i8p7,  relating  to  garnish- 
ment of  executors  and  administrators.  Prior  to  the  act  of  1897, 
(Laws  of  1897,  p.  231,)  there  was  no  specific  authority  for  sum- 
moning an  executor  or  administrator  as  a  garnishee  by  a  judgment 
creditor  of  an  heir,  devisee  or  legatee,  and  the  purpose  of  the  act 
was  to  subject  executors  and  administrators  to  garnishment  process 
at  any  time  after  letters  were  issued. 

3.  Same — the  act  of  iSgy,  relating  to  garnishment  of  executors 
and  administrators,  is  not  complete  in  itself.  The  act  of  1897,  in 
relation  to  garnishment  of  executors  and  administrators,  while  it 
consists  of  but  one  section  and  purports  by  its  title  to  be  an  inde- 
pendent act,  is  not  complete  in  itself  and  is  clearly  intended  as  an 
amendment  to  the  existing  garnishment  and  attachment  law,  al- 
though it  is  not  so  indicated  in  its  title. 

4.  CoNSTiTUTioNAi,  LAW — the  act  of  i8py,  authorising  garnisk- 
ment  of  executors  and  administrators,  is  invalid.  The  act  of  1897, 
(Laws  of  1897,  p.  231,)  relating  to  garnishment  of  executors  and 
administrators,  is  unconstitutional,  in  that  it  purports  by  its  title 
to  be  an  independent  act  but  is  not  complete  in  itself,  but  is,  in 
fact,  an  amendment  of  the  existing  garnishment  and  attachment 
law,  in  disregard  of  section  13  of  article  4  of  the  constitutioa 
{Badenoch  v.  Cj/y  of  Chicago,  222  111.  71,  followed.) 
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5.  Same — no  part  of  the  act  of  i8p/,  relating  to  garnishment  of 
executors  and  administrators,  can  be  sustained.  The  act  of  1897, 
relating  to  garnishment  of  executors  and  administrators,  consists  of 
a  single  section,  no  part  of  which  can  be  sustained  as  a  complete 
and  independent  act;  and  the  provision  requiring  an  assignment 
by  an  heir,  devisee  or  legatee  to  be  in  writing  and  filed  in  the  office 
of  the  clerk  of  the  court  which  issued  the  letters  testamentary  or 
of  administration,  before  service  of  process,  cannot  be  sustained. 

6.  Same — what  does  not  render  act  invalid  if  it  is  complete  in 
itself.  The  fact  that  the  subject  of  an  act,  which  purports  by  its 
title  to  be  an  independent  act,  has  been  previously  dealt  with  by 
other  statutes  which  the  later  act  has  the  effect  to  repeal  or  amend, 
does  not  render  the  later  act  invalid  if  it  is  complete  in  itself. 

Appeai,  from  the  County  Court  of  Vermilion  county; 
the  Hon.  Lawrence  T.  Allen,  Judge,  presiding. 

DwYER  &  DwYER,  (Keeslar  &  GuNN,  of  counsel,)  for 
appellant. 

Walter  C.  Lindley,  (Frank  LindlEy,  and  Fred  B. 
PenwELL,  of  counsel,)  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  county  court 
of  Vermilion  county  against  appellant,  dismissing  his  inter- 
plea  in  an  action  of  garnishment  and  awarding  costs  against 
him.  The  garnishment  proceeding  was  brought  in  the 
name  of  Henry  O'Connell,  for  the  use  of  Fred  C.  Wilson, 
against  C.  V.  McClenathan,  executor  of  the  last  will  and 
testament  of  Daniel  O'Connell,  deceased.  At  the  Septem- 
ber temi,  1908,  of  the  county  court  of  Vermilion  county, 
Fred  C.  Wilson  obtained  a  judgment  against  Henry  O'Con- 
nell  for  the  sum  of  $229.78.  A  writ  of  garnishment  was  • 
issued  October  13,  1908,  upon  said  judgment  and  served 
upon  C.  V.  McClenathan,  executor  of  the  last  will  and  tes- 
tament of  Daniel  O'Connell,  deceased,  the  father  of  Henry 
O'Connell,  to  reach  the  distributive  share  of  said  Henry 
O'Connell  in  said  estate.     Interrogatories  were  filed,  and 
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the  executor  answered  that  the  estate  of  Daniel  O'Connell, 
deceased,  was  not  and  would  not  be  indebted  to  the  said 
Henry  O'ConnelL  The  answer  disclosed  that  by  the  terras 
of  the  wnll  the  executor  was  directed  to  convert  into  cash 
all  property  bequeathed  to  him  as  soon  as  practicable  after 
the  death  of  the  testator,  and,  after  payment  of  debts  and 
certain  bequests,  to  distribute  the  remainder  among  the  chil- 
dren of  the  testator,  including  said  Henry  O'Connell,  each 
to  receive  one-tenth  part;  that  said  estate  had  been  con- 
verted into  cash  by  the  executor  and  the  sum  of  $20,000 
realized  and  that  no  order  of  distribution  had  been  made. 
The  answer  stated  that  said  Henry  O'Connell,  on  October 
2,  1908,  by  an  instrument  in  writing  under  seal,  for  a  valu- 
able consideration  had  assigned  all  interest  in  said  estate  to 
his  brother,  John  O'Connell.  A  copy  of  the  assignment 
was  served  on  the  executor  on  or  about  the  second  day  of 
October,  1908,  but  was  never  filed  in  the  probate  court.  The 
executor  further  answered  that  he  had  in  his  possession  the 
sum  of  about  $360,  which  would  be  the  property  of  Henry 
O'Connell  but  by  virtue  of  the  assignment  belonged  and 
would  be  paid  to  John  O'Connell.  Upon  the  filing  of  the 
answer,  on  motion  of  plaintiff  (appellee  here)  an  order  was 
entered  making  John  O'Connell  a  party.  Exceptions  to  the 
answ^er  were  filed  on  the  ground  that  the  assignment  set 
forth  therein  was  invalid  as  against  the  plaintiff.  On  Jan- 
uary 29,  1909,  the  said  John  O'Connell  filed  his  interplea,  in 
which  he  set  out  the  death  of  the  said  Daniel  O'Connell, 
the  appointment  of  the  executor,  the  provisions  of  the  will, 
the  conversion  of  the  property  into  cash  and  the  assignment 
to  him  by  said  Henry  O'Connell  of  his  interest  in  said  es- 
tate, and  averred  that  by  said  assignment  he  had  acquired 
all  the  interest  of  Henry  O'Connell  in  said  estate.  By  an 
amendment  to  the  interplea,  subsequently  filed,  it  was  al- 
•  leged  that  the  act  in  relation  to  the  garnishment  of  admin- 
istrators and  executors,  approved  June  11,  1897,  in  force 
July  I,  1897,  is  unconstitutional  and  void.    Exceptions  fikd 


Digitized  by  VjOOQIC 


hk  Ml.]  O'CoNNEDL.  V.  McClenathan.  353 

by  appellee  to  the  answer  of  the  garnishee  were  allowed  to 
stand  as  exceptions  to  the  amended  interplea  of  the  said 
John  O'Connell,  and  were  treated  by  the  court  as  a  demurrer 
and  were  sustained  both  to  the  answer  of  the  executor  and 
the  interplea  of  the  appellant,  and  judgment  was  rendered 
against  the  appellant  dismissing  his  interplea  and  for  costs. 
The  court  found  that  the  executor  had,  at  the  time  of  the 
service  of  the  summons  upon  him,  the  sum  of  $360  which 
was  the  property  and  estate  of  the  said  Henry  O'Connell, 
and  rendered  judgment  in  favor  of  Henry  O'Connell,  for 
the  use  of  Fred  C.  Wilson,  for  the  siun  of  $246.90,  and 
ordered  the  executor  to  pay  that  sum  to  the  plaintiff.  Sep- 
arate appeals  were  prayed  by  the  executor  and  intervenor. 
Both  filed  appeal  bonds,  which  were  approved,  but  the  ex- 
ecutor did  not  further  prosecute  his  appeal,  and  this  appeal 
is  prosecuted  by  the  intervenor,  John  O'Connell. 

It  is  contended  by  appellee  that  this  appeal  should  be 
dismissed  because  the  executor  has  not  prosecuted  his  ap- 
peal from  the  judgment  rendered  against  him.  Appellant 
was  made  a  party  to  the  proceeding  upon  the  motion  and 
request  of  the  appellee.  He  filed  an  interplea,  claiming  the 
property  sought  to  be  reached  by  appellee  as  his  property, 
setting  up  in  his  plea  the  title  he  claimed  to  the  property 
and  that  the  statute  under  which  appellee  sought  to  recover 
the  property  was  unconstitutional  and  afforded  no  warrant 
for  a  judgment  in  appellee's  favor.  The  court  held  the  ap- 
pellant's plea  did  not  show  any  title  in  him  to  the  money 
sought  to  be  reached,  that  the  statute  under  which  the  pro- 
ceeding to  recover  the  money  by  appellee  was  instituted  was 
valid,  and  rendered  judgment  against  appellant,  dismissing 
his  petition  and  for  costs.  We  tliink  he  was  entitled  to 
prosecute  this  appeal. 

.  Appellee  relied  on  an  act  in  relation  to  the  garnishment 
of  administrators  and  executors,  passed  in  1897,  to  sustain 
the  proceeding.  Appellant  denied  the  constitutionality  of 
the  statute,  and  the  appeal  was  therefore  prosecuted  direct 
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to  this  court.  The  statute  referred  to  is  entitled  "An  act 
in  relation  to  the  garnishment  of  administrators  and  ex- 
ecutors," approved  J-une  ii,  1897,  in  force  July  i,  1897. 
(Laws  of  1897,  p.  231.)  It  is  contended  by  appellant  that 
said  act  is  an  amendment  to  the  previous  statute  on  garnish- 
ment and  is  in  violation  of  section  13  of  article  4  of  the  con- 
stitution of  this  State,  which  provides  that  "no  law  shall  be 
revived  or  amended  by  reference  to  its  title  only,  but  the 
law  revived  or  the  section  amended  shall  be  inserted  at 
length  in  the  new  act."  The  act  consists  of  one  section, 
and  authorizes  the  garnishment  of  administrators  and  ex- 
ecutors with  respect  to  any  moneys,  goods,  chattels,  lands, 
tenements  or  other  estate  belonging  to  any  devisee  or  lega- 
tee under  any  will  or  to  any  heir  or  distributee  of  any  es- 
tate, but  no  final  judgment  can  be  rendered  against  such 
executor  or  administrator  until  after  an  order  of  distribu- 
tion has  been  made  by  the  court  out  of  which  letters  tes- 
tamentary or  cf  administration  issued.  It  also  provides 
that  no  assignment,  transfer  or  other  disposition  by  any 
heir,  legatee  or  devisee,  of  his  distributive  share  in  the 
hands  of  an  administrator  or  executor,  shall  defeat  the  gar- 
nishment unless  the  assignment  is  reduced  to  writing  and 
filed  with  the  clerk  of  the  court  out  of  which  letters  were  is- 
sued, before  service  of  process  of  garnishment  upon. the  ad- 
ministrator or  executor.  Appellee  concedes  that  he  was  not 
entitled  to  judgment  unless  this  statute  was  a  valid  enact- 
ment. He  contends  that  it  is  not  an  amendment  to  the 
Garnishment  act  but  is  a  separate  and  independent  act,  com- 
plete within  itself.  It  is  not  denied  that  if  it  is  an  amenda- 
tory act  it  is  invalid.  Prior  to  the  passage  of  said  act 
there  was  no  specific  authority  in  the  statute  on  garnish- 
ment for  summoning  an  administrator  or  executor  as  a 
garnishee  by  a  judgment  creditor  of  an  heir,  devisee  or 
legatee,  but  it  has  been  held  by  the  courts  that  an  executor 
or  administrator  might  be  summoned  by  garnishment  pro- 
cess after  an  order  of  distribution  had  been  made.    The 
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purpose  of  the  act  of  1897  was  to  subject  administrators 
and  executors  to  garnishment  process  at  any  time  after  let- 
ters were  issued,  but  it  is  not  complete  within  itself,  and 
it  seems  entirely  clear  that  it  was  intended  as  an  amend- 
ment to  the  existing  statute  although  this  is  not  indicated 
by  its  title.  The  title  indicates  that  it  is  an  independent 
act.  The  fact  that  the  subject  it  deals  with  had  been  previ- 
ously dealt  with  by  the  legislature  in  other  statutes  which 
the  later  act  would  repeal  or  modify  would  not  render  such 
later  act  invalid  if  complete  within  itself. 

The  validity  of  an  act  relating  to  the  assessment  of 
property,  in  force  July  i,  1898,  was  considered  by  this 
court  in  People  v.  Knopf,  183  111.  410,  and  the  validity  of 
the  act  was  challenged  upon  the  same  grounds  upon  which 
the  act  before  us  is  challenged.  It  was  there  said  (p.  415)  : 
"So  far  as  the  title  goes,  the  act  purports  to  be  a  complete 
law  in  itself  and  to  make  provision  for  the  assessment  of 
property  throughout  the  State  and  to  provide  the  means 
therefor.  If  it  can  be  held  to  be  such  a  law,  constituting 
a  complete  and  entire  act  of  legislation  on  the  subject  which 
it  purports  to  deal  with,  it  will  be  deemed  good  and  not 
subject  to  the  constitutional,  prohibition,  notwithstanding 
it  may  repeal  by  implication,  or  modify,  the  provisions  of 
prior  existing  laws.  On  the  other  hand,  if  the  act  is  merely 
an  attempt  to  amend  the  old  law  for  the  assessment  of  prop- 
erty by  intermingling  new  and  different  provisions  with  the  ' 
old  ones  or  by  adding  new  provisions,  so  as  to  create  out 
of  the  existing  laws  and  this  act  together  an  act  for  the 
assessment  of  B^^pcrty,  then  the  act  is  clearly  amendatory 
of  the  old  law,  and  the  requirement  of  the  constitution  is 
that  the  law  so  amended  must  be  inserted  at  length  in  the 
new  act.  The  character  of  the  act  in  this  respec{  must  be 
determined,  not  by  the  title  alone  nor  the  question  whether 
the  act  professes  to  be  an  amendment  of  existing  laws,  but 
by  an  examination  and  comparison  of  its  provisions  with 
prior  laws  which  are  left  in  force." 
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We  do  not  think  the  case  before  us  can  be  distinguished 
from  Badenoch  v.  City  of  Chicago,  222  111.  71.  In  that  case 
an  act  entitled  "An  act  to  subject  the  salary  and  wages  of 
officers  and  employees  of  counties,  cities,  villages,  school 
districts  and  departments  of  either  thereof  to  garnishment 
and  attachment,'*  approved  May  11,  1905,  in  force  July  i, 
1905,  was  held  invalid.  It  was  contended  the  act  was  not 
a  complete  and  independent  act  but  was  an  amendment  to 
existing  statutes  and  was  in  violation  of  section  13  of  arti- 
cle 4  of  the  constitution.  That  act,  like  the  one  now  under 
consideration,  purported,  by  its  title,  to  be  a  complete  act 
upon  the  subject  with  which  it  dealt.  The  court  held  the 
act  invalid,  and  the  reasons  g^ven  are  as  applicable  to  this 
case  as  they  were  to  that  case.  The  court  said,  in  part 
(p.  80)  :  **In  the  act  under  consideration  the  attachment 
and  garnishment  of  the  salaries  and  wages  of  officers  and 
employees  of  certain  municipal  corporations  are  the  sub- 
jects dealt  with,  and  while  the  title  of  the  act  purports  to 
be  the  title  of  a  complete  act,  it  appears  f rgm  the  body  of 
the  act  that  it  is  not  a  complete  act  within  itself,  but  that 
the  act  is  by  itself,  and  when  considered  alone,  wholly  in- 
effective and  inoperative,  and^that  its  provisions  cannot  be 
made  effective  and  operative  except  by  engrafting  the  new- 
act  upon  the  attachment  and  garnishment  acts  heretofore  in 
force  in  this  State.  In  the  new  act  no  provision  is  made 
for  reducing  the  garnisheeing  creditor's  claim  to  judgment 
or  for  exhausting  his  remedy  against  his  debtor's  tangible 
property  by  issuing  an  execution  and  having  it  returned  no 
property  found  before  a  garnishment  proceeding  is  com- 
menced, nor  is  there  any  method  pointed  out  in  the  new 
act  for  setting  the  garnishment  proceeding  in  operation  by 
the  filing  of  an  affidavit  that  the  garnisheeing  creditor  has 
reduced  his  claim  to  judgment,  that  the  personal  property 
of  his  debtor  has  been  exhausted,  and  that  the  mimicipality 
or  officer  sought  to  be  gamisheed  is  indebted  to  the  officer 
or  employee  against  whom  he  has  judgment.  All  the  pro- 
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visions  regulating  these  matters  must  be  found  in  the  gen- 
eral statutes  upon  the  subject  of  garnishment,  and  in  the 
new  act  the  grounds  for  attachment  are  not  stated,  and  the 
affidavit  and  bond,  which  are  prerequisites  to  the  issuing  of 
a  writ  of  attachment,  are  not  found,  but  these  matters  must 
also  be  sought  in  the  general  statutes  of  the  State  regulat- 
ing the  issuing  of  writs  of  attachment.  It  thus  appears  that 
the  act  of  1905  is  not  a  complete  act  within  itself,  and  that 
it  amounts  to  nothing  more  than  an  attempt  to  change  the 
existing  statutes  of  the  State  upon  the  subject  of  attach- 
ment and  garnishment,  so  as  to  make  them  broad  enough  to 
include  within  their  terms  the  attachment  and  garnishment 
of  the  salaries  and  wages  of  the  officers  and  employees  of 
the  mimicipal  corporations  named  in  the  new  act  by  inter- 
mingling the  provisions  of  the  new  act  with  those  of  the 
old  statutes  upon  those  subjects,  the  effect  of  which  clearly 
is  to  bring  the  new  statute  within  the  view  expressed  in  the 
Knopf  case,  and  to  render  it  unconstitutional  and  void,  as 
amounting  to  amendments  of  the  general  statutes  upon  the 
subjects  of  attachment  and  garnishment  heretofore  in  force 
in  this  State." 

Appellee  contends  that  if  the  first  clause  of  the  section, 
which  authorizes  the  garnishment  of  executors  and  admin- 
istrators, is  invalid,  the  last  clause  of  the  section,  which 
relates  to  the  assignment  and  filing  of  the  instrument  of  as- 
signment in  the  county  or  probate  court,  is  not  subject  to 
any  constitutional  objection  and  should  be  held  valid.  We 
cannot  agree  with  this  contention.  As  we  have  said,  the 
entire  act  consists  of  one  section,  and  no  part  of  it  can  be 
sustained  as  a  complete  and  independent  act. 

In  our  opinion  the  statute  under  which  the  garnish- 
ment proceeding  was  instituted  and  prosecuted  is  tmconsti- 
tutional  and  void,  and  the  judgment  of  the  county  court 
was-  therefore  erroneous.  The  judgment  is  reversed  and 
the  cause  remanded.  ^^,^^^^^  ^^^  remanded. 
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E.  Harvey  Wii.ce  et  ai  Trustees,  Appellant,  vs.  Evelyn 
VanAnden  et  al.  Appellees. 

Opinion  Hied  February  25,  ipii. 

1.  Wills — when  trustees  may  resort  to  corpus  of  fund  to  pay 
annuities.  Where  a  testator  provides  for  the  payment  of  specified 
annuities  to  his  wife  and  daughter,  disposes  of  the  family  residence 
and  gives  the  remainder  of  the  estate  to  trustees,  first,  to  pay  the 
annuities,  and  second,  to  dispose  of  enough  of  the  estate  to  raise  a 
fund  of  $75,000,  if  it  should  produce  so  much,  "from  which,  to- 
gether with  the  income  thereof,  they  shall  pay  said  annuities,"  the 
trustees  may  resort  to  the  corpus  of  the  fund  to  pay  the  annuities 
if  the  income  thereof  is  insufficient. 

2.  Same — there  must  be  certainty  as  to  the  subject  matter  of 
a  charitable  trust.  To  constitute  a  valid  charitable  trust  there 
must  not  only  be  language  sufficient  to  raise  the  trust  and  certaint)' 
as  to  the  objects  thereof,  but  also  certainty  as  to  the  subject  mat- 
ter, and  if  it  is  uncertain  whether  there  will  be  anything  in  the 
hands  of  the  trustees  to  devote  to  the  charitable  purpose  the  trust 
for  such  purposes  is  invalid. 

3.  Same — a  trust  for  charitable  use  is  invalid  if  trustees  have 
discretion  to  defeat  it.  Where  trustees  are  given  power  to  choose 
between  charities  the  bequest  may  be  upheld,  and  this  is  true  al- 
though a  definite  part  of  the  fund  is  set  aside  for  charity  and  a 
definite  part  for  some  private  trust;  but  if  the  trustees  are  given 
power  to  devote  the  entire  fund  to  a  private  trust  if  they  choose 
to  do  so,  and  thereby  defeat  the  charity,  the  trust  is  invalid. 

4.  Same — when  trust  provision  of  will  is  void.  A  provision  of 
a  will  authorizing  the  trustees,  if  any  portion  of  the  trust  fund 
remains  in  their  hands  after  the  death  of  certain  annuitants,  to 
apply  so  much  of  the  remaining  fund  as  they  may  see  fit  for  the 
benefit  of  the  needy  brothers  and  sisters  of  the  testator,  and  apply 
the  remainder,  in  their  discretion,  to  the  advancement  of  the  cause 
of  temperance  or  in  aid  of  one  or  more  manual  training  schools  in 
the  city  of  Chicago,  is  void. 

5.  Same — the  law  favors  vesting  of  estates.  The  law  favors 
the  vesting  of  estates,  and  in  the  absence  of  any  intention  of  the 
testator  appearing  to  the  contrary  the  estate  will  vest  at  his  death. 

6.  Trusts — when  the  court  may  decree  termination  of  a  trust. 
Where  a  trust  for  private  and  charitable  purposes  in  the  resi- 
due, if  any,  remaining  in  the  hands  of  the  trustees  at  the  death  of 
the  testator's  widow  and  adopted  daughter  is  void,  and  by  reason 
thereof  the  trust  estate  vests  in  such  adopted  daughter  as  the  sole 
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heir  of  the  testator,  subject  to  the  rights  of  the  wido\v,  a  court 
of  equity  may  terminate  the  trust  where  the  parties  interested  are 
siti  juris  and  consent  to  such  course 'and  no  reason  appears  why 
the  trust  should  continue. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  R.  S.  TuTHiLL,  Judge,  presiding. 

BuLKLEY,  Gray  &  More,  for  appellants. 

Adams,  Bobb  &  Adams,  for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  a  bill  in  chancery  filed  by  E.  Harvey  Wilce 
and  George  C.  Wilce,  as  trustees  under  the  last  will  and 
testament  of  Edwin  P.  Wilce,  deceased,  against  the  appel- 
lees, for  the  construction  of  the  will  of  Edwin  P.  Wilce. 
An  answer  and  replication  were  filed,  and  Eva  R.  Wilce 
and  Edwina  May  VanAnden  filed  a  cross-bill.  A  decree  was 
entered  construing  the  wall  and  terminating  the  trust  therein 
created,  and  the  complainants  have  prosecuted  this  appeal. 

Edw^in  P.  Wilce  died  the  20th  day  of  September,  1889, 
testate,  leaving  Eva  R.  Wilce,  his  widow,  and  Edwina  May 
Wilce,  (now  Edwina  May  VanAnden,)  an  adopted  daugh- 
ter, him  surviving  as  his  only  heir-at-law.  His  will  was 
admitted  to  probate,  and  Thomas  Wilce  and  Alexander  H. 
Lowden,  who  were  named  as  executors  and  trustees  imder 
the  will,  duly  qualified  as  executors.  The  will  provided  (i) 
for  the  payment  of  debts  and  funeral  expenses;  (2)  that 
an  annuity  of  $2500  per  year  should  be  paid  his  widow, 
Eva  R.  Wilce,  during  her  life  and  until  she  should  again 
marr\^*;  (3)  that  an  annuity  should  be  paid  his  adopted 
daughter,  Edwina  May  Wilce,  of  $500  per  year  until  she 
should  arrive  at  the  age  of  fifteen  years,  afterward  $1000 
per  year  until  the  death  or  re-marriage  of  his  widow,  and 
after  the  death  or  re-marriage  of  his  widow  $2500  per  year 
during  her  life;    (4)  he  devised  his  residence,  household 
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furniture,  etc.,  to  his  widow  during  her  li'fe  and  at  her 
death  to  his  adopted  daughter  in  fee  simple;  (5)  all  the 
balance  of  his  estate  he  gave  to  Thomas  Wilce  and  Alex- 
ander H.  Lowden  in  trust,  first,  to  pay  annuities  to  his 
widow  and  adopted  daughter ;  second,  to  dispose  of  enough 
of  his  estate  to  raise  a  fund  of  $75,000,  if  it  should  produce 
so  much,  "from  which,  together  with  the  income  thereof, 
they  shall  pay  said  annuities ;"  and  third,  that  the  business 
then  being  carried  on  by  him  as  a  sash,  door  and  blind  fac- 
tory be  incorporated  and  certain  stock  sold  to  certain  em- 
ployees and  the  balance  sold  by  the  trustees,  the  proceeds  to 
be  used,  in  connection  with  the  proceeds  from  the  sale  of 
other  property,  to  constitute  the  $75,000  fund  with  which 
to  pay  annuities.  The  fourth  clause  of  the  fifth  paragraph 
of  the  will,  upon  which  the  main  contention  rests  in  this 
case,  reads  as  follows: 

"(4th)  The  surplus,  if  any,  remaining  after  setting 
apart  said  sum  of  seventy-five  thousand  dollars,  ($75,000,) 
and  also  the  entire  part  or  portion  of  my  estate  remaining 
after  the  death  or  re-marriage  of  my  said  ^^ife  and  after 
the  death  of  my  said  daughter,  shall  be  disposed  of  by  my 
said  trustees  as  follows,  to-wit :  They  may  give  such  part 
or  portion  thereof  as  they  may  think  best  and  proper  to 
any  one  or  more  of  my  brothers  or  sisters  that  may  stand 
in  need  of  the  same,  in  the  judgment  of  my  said  trustees, 
and  the  remainder  thereof  shall  be  devoted  by  said  trustees, 
in  their  discretion,  to  the  advancement  of  the  cause  of  tem- 
perance or  in  aid  of  one  or  more  manual  training  schools 
in  said  city  of  Chicago." 

The  executors  in  1894  settled  their  accounts  in  the 
probate  court  and  turned  over  to  themselves,  as  trustees, 
$3264.88  in  cash  and  real  estate  estimated  to  be  worth 
$80,000.  Thereafter  Thomas  Wilce  died  and  Alexander 
H.  Lowden  resigned  as  trustee,  and  E.  Harvey  Wilce  and 
Georgie  C.  Wilce,  brothers  of  the  testator,  who  were  named 
as  successors  in  trust  in  the  will,  were  duly  appointed  by 
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the  circuit  court  of  Cook  county  trustees  of  said  estate.  In 
1902  Edwina  May  Wilce  intermarried  with  one  Frank  Van- 
Anden, and  the  infant  defendants,  Evelyn,  Itilia  and  Wil- 
liam Manning  VanAnden,  who  are  represented  by  guardian 
ad  litem  in  this  litigation,  are  the  fruits  of  that  marriage. 
The  brothers  and  sisters  of  Edwin  P.  Wilce,  deceased,  are 
also  made  parties  defendant  in  this  suit. 

Three  questions  were  raised  in  the  court  below  and  are 
discussed  in  the  briefs  filed  in  this  court:  (i)  May  the 
corpus  of  the  estate  be  drawn  upon  to  pay  the  annuities  of 
Eva  R.  Wilce  and  Edwina  May  VanAnden  provided  the 
income  is  insufficient  for  that  purpose?  (2)  Is  the  fourth 
clause  of  the  fifth  paragraph  of  the  will  void?  and  (3)  if 
the  aforesaid  clause  is  void,  may  the  trust  at  this  time  be 
terminated  at  the  suit  of  Edwina  May  VanAnden  and  Eva 
R.  Wilce,  with  the  consent  of  the  trustees  ?  The  trial  court 
by  its  findings  determined  all  of  said  propositions  in  the 
affirmative,  and  directed  the  trustees,  by  its  decree,  to  turn 
over  the  corpus  of  the  estate  to  Eva  R.  Wilce  and  Edwina 
May  VanAnden  upon  the  execution  by  them,  to  the  trustees, 
of  proper  releases. 

In  the  second  clause  of  the  fifth  paragraph  of  the  will 
it  is  provided :  "And  out  of  the  fund  so  created  they  shall 
set  apart  a  sum  of  not  less  than  seventy-five  thousand  dol- 
lars, ($75,000,)  (if  it  shall  produce  so  much,)  from  which, 
together  with  the  income  thereof,  they  shall  pay  said  an- 
nuities." This  clause  of  the  will  clearly  directs  the  trustees 
to  pay  the  said  annuities  out  of  the  corpus  of  the  fund  if 
the  income  is  insufficient.  In  Einbecker  v.  Binbecker,  162 
111.  267,  it  was  said  (p.  273)  :  "It  is  often  difficult  to  de- 
termine whether  an  annuity  is  to  be  paid  out  of  the  capital 
of  an  estate  or  only  out  of  the  income  of  the  estate.  But 
the  question  must  be  decided,  as  a  general  thing,  by  so 
construing  the  language  of  the  testator's  will  as  to  ascertain 
his  intention,  and  when  the  intention  is  ascertained  it  must 
be  carried  into  effect.     Each  case  will  depend  largely  upon 
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the  meaning  of  the  words  used  by  the  testator  in  his  will." 
The  trial  court  did  not  err  in  holding  that  the  annuities  of 
Eva  R.  Wilce  and  Edwina  May  VanAnden  were  payable 
out  of  the  corpus  of  the  trust  if  the  income  from  the  fund 
was  insufficient  to  pay  said  annuities. 

The  fourth  clause  of  the  fifth  paragraph  of  the  will  pro- 
vides that  the  trustees,  after  the  death  or  re-marriage  of 
the  widow  and  after  the  death  of  the  daughter,  "may  give 
such  part  or  portion  thereof  as  they  may  think  best  and 
proper  to  any  one  or  more  of  my  brothers  or  sisters  that 
may  stand  in  need  of  the  same,  in  the  judgment  of  my  said 
taistees,  and  the  remainder  thereof  shall  be  devoted  by  said 
trustees,  in  their  discretion,  to  the  advancement  of  the  cause 
of  temperance  or  in  aid  of  one  or  more  manual  training 
schools  in  said  city  of  Chicago."  This  clause  of  the  will 
we  think  is  void  for  two  reasons : 

First — Because  it  is  uncertain  that  there  will  be  any  part 
of  the  fund. remaining  at  the  death  of  the  annuitants  in  the 
hands  of  the  trustees,  as  at  that  time  it  may  be  entirely  ex- 
hausted in  the  payment  of  the  annuities.  The  case  of  Mills 
V.  Nezvberry,  112  111.  123,  is  a  case  in  point.  The  court, 
in  that  case,  had  the  will  of  Julia  Newberry  under  con- 
sideration. The  clause  in  question  was":  "In  event  I  die 
unmarried,  leaving  my  mother  surviving,  I  devise  and  be- 
queath to  her  all  my  property,  both  real  and  personal,  of 
every  kind  and  nature,  upon  the  express  condition,  how- 
ever, that  she  devise,  by  will  to  be  executed  before  receiving 
this  bequest,  so  much  thereof  as  shall  remain  undisposed  of 
or  unspent  at  ihe  time  of  her  decease,  to  such  charitable 
institution  for  women  in  said  city  of  Chicago  as  she  may 
select."  Julia  Newberry  died  unmarried  and  her  mother 
declined  to  execute  the  will  upon  which  the  bequest  was 
conditioned.  She  therefore  took  nothing  under  the  will, 
and  the  question  was,  where  would  the  property  bequeathed 
by  the  will  go? — to  the  mother,  as  heir-at-law,  or  to  the 
charita1)le  uses  mentioned  in  the  will?    This  court  held  the 
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language  used  was  amply  sufficient  to  create  a  trust  for  a 
charitable  use  but  that  the  subject  of  the  trust  was  too  in- 
definite to  be  executed.  Among  other  things,  the  court 
said :  "But  an  insuperable  difficulty  which  we  find  to  be  in 
the  way  oi  the  present  proceeding  is  the  uncertainty  as  to 
the  subject  matter  of  the  trust  attempted  to  be  asserted. 
The  subject  is,  so  much  of  the  property  as  shall  remain 
undisposed  of  or  unspent  at  the  time  of  the  decease  of  Mrs. 
Newberry.  The  property  having  been  previously  given  to 
her  absolutely,  we  construe  the  above  as  giving  her  the  full 
power  of  expenditure  and  disposition  of  the  property  dur- 
ing her  lifetime.  What,  then,  is  there  to  which  a  trust  can 
now  attach — which  a  court  of  equity  can  now  take  hold  of 
and  administer  as  trust  estate?  Evidently  nothing.  It  is 
not  the  whole  property  nor  is  it  any  particular  part  of  it, 
for  it  all  must  remain  with  Mrs.  Newberry  so  long  as  she 
lives,  for  her  to  spend  and  dispose  of.  There  may  or  there 
may  not  be  something  remaining  undisposed  of  or  unspent 
by  her  at  the  time  of  her  decease.  Whether  anything  at  all 
will  be  so  left  is  now  entirely  uncertain.  The  authorities 
fully  establish  that  the  subject  matter  of  the  supposed  trust 
must  be  certain."  The  will  of  Edwin  P.  Wilce  conferred 
power  upon  his  trustees  to  use  the  corpus  of  the  trust  fund 
to  pay  annuities,  and  the  entire  trust  fund  may  be  exhausted 
in  the  payment  of  said  annuities  prior  to  the  death  of  Ev^a 
R.  Wilce  and  Edwina  May  VanAnden.  There  is  therefore 
no  fund  in  existence,  at  least  during  the  life  of  either  of  the 
annuitants,  to  which  a  trust  in  said  clause  4  can  attach,  and 
there  may  be  nothing  remaining  of  the  fund  at  the  death 
of  the  survivor  to  which  the  trust  can  attach.  The  trust, 
therefore,  attempted  to  be  created  by  that  clause  of  the  will 
is  by  reason  of  its  indefiniteness  incapable,  we  think,  of  be- 
ing enforced  in  a  court  of  equity  and  void. 

Second — The  power  is  conferred  upon  the  trustees  to 
give  such  portion  of  the  tnist  fund,  upon  the  death  of 
the  survivor  of  the  annuitants,  to  any  one  or  more  of  the 
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brothers  or  sisters  of  the  testator  that  may  stand  in  need 
of  the  same,  in  the  judgment  of  said  trustees.  This  feature 
of  the  trust  is  a  private  trust  as  contradistinct  from  a  char- 
itable trust,  and  under  this  clause  of  the  will  the  entire  fund 
could  be  turned  over  by  the  trustees  to  an  indigent  brother 
or  sister  of  the  testator  upon  the  death  of  the  annuitants 
and  nothing  be  left  for  the  charitable  bequest  to  operate 
upon.  The  result  would  be  to  make  uncertain  the  amount 
set  aside  by  the  will  for  a  charitable  use  and  to  make  the 
entire  clause  of  the  will  void.  In  Mills  v.  Newberry,  su- 
pra, on  page  135,  it  is  said:  "  *To  constitute  a  valid  tmst, 
undoubtedly  three  circumstances  must  concur:  Sufficient 
words  to  raise  it,  a  definite  subject,  and  a  certain  or  ascer- 
tained object'  (Sir  William  Grant  in  Cruwys  v.  Colmm, 
9  Ves.  323.)  *I  do  not  lay  it  down  that  in  a  will  a  request 
may  not  amount  to  a  legacy,  but  it  should  be  limited  to 
some  certain  thing  or  for  some  certain  part  of  a  thing,  and 
not  left  absolutely  to  the  pleasure  of  the  person  to  whom 
the  request  is  made.'  (Lord  Hardwicke  in  Bland  v.  Bland, 
2  Cox,  355.)  In  the  language  of  Story :  'Wherever,  there- 
fore, the  objects  of  the  supposed  recommendatory  trusts 
are  not  certain  or  definite ;  wherever  the  property  to  which 
it  is  to  attach  is  not  certain  or  definite;  wherever  a  clear 
discretion  or  choice  to  act,  or  not  to  act,  is  given;  wher- 
ever the  prior  dispositions  of  the  property  import  absolute 
and  uncontrollable  ownership, — in  all  such  cases  courts  of 
equity  will  not  create  a  trust  from  words  of  this  charac- 
ter.' (2  Story's  Eq.  Jur.  sec.  1070.)  The  rule,  which  we 
believe  to  be  amply  supported  by  the  authorities,  is  thus 
laid  down  in  Hill  on  Trustees  (119)  :  *But  any  words  by 
which  it  is  expressed,  or  from  which  it  may  be  implied, 
that  the  first  taker  has  the  power  of  withdrawing  any  part 
of  the  subject  from  the  object  of  the  wish  or  request  or  of 
applying  it  to  his  own  use  will  prevent  the  subject  of  the 
gift  from  being  considered  certain.' — See,  also.  Knight  v. 
Knight,  3  Beav.  173;   Howard  v.  Carusi,  109  U.  S,  725; 
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2  Pomeroy's  Eq.  Jur.  sees.  1014-1017;  Williams  v:  Worth- 
ington,  49  Md.  572." 

In  Kendall  v.  Granger,  5  Beav.  3CX),  there  was  a  bequest 
of  personalty  to  trustees,  to  be  applied  for  the  relief  pf  do- 
mestic distress,  assisting  indigent  but  deserving  individuals 
or  encouraging  undertakings  of  general  utility.  It  was  held 
void  as  a  charitable  bequest  on  the  ground  that  "the  trus- 
tees have  an  option  to  apply  them  to  purposes  which  are  not 
charitable,  and  consequwtly  to  divert  the  trust  fund  from 
those  purposes  which  this  court  is  in  the  habit  of  consider- 
ing charitable."  Likewise,  in  the  case  of  Nash  v.  Morley, 
5  Beav.  177,  the  court  says:  "If  there  be  any  option  in 
the  trustees  to  apply  the  funds  to  purposes  which,  though 
liberal  or  benevolent,  are  not  such  as  are  in  this  court  un- 
derstood to  be  charitable,  the  trust  cannot  be  executed  here. 
Moreover,  if  it  be  expressly  declared  that  the  fund  is  to  be 
distributed  in  private  charity,  it  has  been  held  that  the  court 
cannot  execute  such  a  trust."  See,  also,  Vezey  v.  Jam- 
son,  I  Sim.  &  Stu.  Ch.  69;  Ellis  v.  Selby,  7  Sim.  Ch.  351 ; 
Hunter  v.  Attorney  General,  68  L.  J.  Ch.  (N.  S.)  449; 
Kelly  V.  Nichols,  17  R.  I.  306;  Randall  v.  Randall,  135  111. 
398;  Coulson  V.  Alpaugh,  163  id.  298;  Minot  v.  Attorney 
General,  189  Mass.  176;  Mills  v.  Newberry,  siipra;  Welch 
V.  Caldwell,  226  111.  488. 

It  is  doubtless  true  that  where  trustees  are  given  the 
power  to  choose  between  charities  the  bequest  may  be  up- 
held, and  this  would  be  true  if  a  definite  part  of  the  fund 
was  set  aside  for  charity  and  a  definite  sum  for  some  private 
trust.  But  that  is  not  the  case  here.  By  the  fourth  clause 
of  the  fifth  paragraph  of  the  will  the  trustees  are  given 
power  to  apply  so  much  of  the  trust  fund  as  they  may  see 
fit  for  the  benefit  of  the  needy  brothers  and  sisters  of  the  - 
testator,  and  then  to  apply  the  remainder  thereof,  in  their 
discretion,  to  the'  advancement  of  the  cause  of  temperance 
or  in  aid  of  one  or  more  manual  training  schools  of  the 
city  of  Chicago.    As  has  been  suggested,  there  are  two  con- 
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siderations  which  render  the  gift  to  charity  void  for  un- 
certainty. In  the  first  place,  it  is  uncertain  what,  if  any, 
amount  will  remain  upon  the  death  of  the  annuitants;  and 
secondly,  the  trustees  have  a  discretion  as  to  w^hether  they 
will  give  what  remains,  if  any,  after  the  death  of  the  an- 
nuitants, to  a  needy  brother  or  sister  or  donate  it  to  charity. 
We  think  it  clear,  therefore,  that  clause  4  of  paragraph  5 
of  the  will  is  void. 

It  is  a  w^ell  established  principle  that  the  law  favors  the 
vesting  of  estates,  and  that,  in  the  absence  of  any  intention 
of  the  testator  appearing  to  the  contrary,  the  estate  will 
vest  at  the  time  of  his  death.  In  the  cross-bill  filed  by 
Eva  R.  Wilce  and  Edwina  May  VanAnden  they  have  set 
forth  that  the  trust  property  in  the  form  in  which  it  now 
exists  is  unproductive  and  that  the  corpus  of  the  estate  is 
being  consumed  in  order  to  pay  the  annuities  therein  pro- 
vided, and  they  ask  to  have  the  trust  teniiinated  and  the 
trust  property  conveyed  to  them  in  such  proportion  as  they 
are  entitled,  and  the  trustees  to  account  for  all  funds  re- 
ceived by  them  and  which  but  for  their  neglect  and  willful 
default  might  have  been  received  by  them.  Furthermore, 
the  trustees  are  interposing  no  objection  to  the  termination 
of  the  trust.  The  manifest  intention  of  the  testator  in  plac- 
ing his  property  in  the  hands  of  taistees  was  to  pemiit  his 
widow  and  daughter  to  enjoy  the  income  of  his  property 
for  their  lives,  and  then  to  preserve  the  corpus  of  the  estate, 
or  what  was  left  of  it,  if  the  income  was  not  sufficient  to 
pay  the  annuities  therein  provided,  for  the  benefit  of  his 
brothers  and  sisters  who  might  be  in  need  of  assistance  or 
for  the  purpose  of  charity.  There  is  nowhere  any  provi- 
sion to  indicate  an  intention  of  the  testator  that  his  estate 
should  be  allowed  to  accumulate  for  any  given  length  of 
time  or  that  he  desired  to  keep  it  out  of  the  control  of  the 
annuitants.  The  unexpected  has  here  happened.  The  re- 
siduary clause  in  the  will  is  void,  and  there  is  nothing  to  in- 
dicate that  if  the  testator  had  known  this  he  would  not  have 
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been  perfectly  willing  for  his  widow  and  daughter  to  have 
had  absolute  dominion  of  the  property.     In  the  absence  of 
any  such  intention  appearing  in  the  will,  when  all  the  i>ar- 
ties  are  sui  juris  and  requesting  and  consenting  to  a  termi- 
nation of  the  trust,  and  when  the  trust  cannot  be  carried 
out  according  to  the  expressed  intention  of  the  testator, 
there  is  no  reason  why  the  trust  should  not  be  immediately 
terminated.     Upon  the  death  of  the  testator,  clause  4  of 
paragraph  5  being  void,  the  corpus  of  the  estate  vested  in 
Edwina  May  VanAnden  as  his  sole  heir-at-law,  subject  to 
the  rights  of  the  widow  therein,  and  as  the  widow  and 
adopted  daughter  are  the  only  persons  who  have  any  inter- 
est in  the  estate  at  the  present  time,  and  they  are  willing  to . 
accept  the  estate  in  the  condition  it  is  in  at  the  present  time 
and  release  the  taistees,  there  is  no  reason  why  the  estate 
should  not  be  surrendered  to  them  by  the  trustees.    In  Perry 
on  Trusts  (vol.  2,  2d  ed.  sec.  920,)  it  is  said :    ''Although 
a  trust  may  no^t  have  ceased  by  expiration  of  time  and  al- 
though all  its  purposes  may  not  have  been  acomplished,  yet 
if  all  the  parties  who  are  or  may  be  interested  in  the  trust 
property  are  in  existence  and  siti  juris,  and  if  they  all  con- 
sent and  agree  thereto,  courts  of  equity  may  decree  the  de- 
termination of  a  trust  and  the  distribution  of  the  trust  fund 
among  those  entitled.     The  same  rule  applies  if  it  become 
impossible  to  carry  out  the  trust.     It  was  for.  some  time 
doubtful  whether  a  trust  could  be  thus  detemiined  prior  to 
the  time  contemplated  by  a  testator,  but  it  is  now  well  set- 
tled  that  where  all  the  parties  are  capable  of  acting  and 
desire  to  terminate  the  trust,  courts  can  decree  its  deter- 
mination.    There  can^  be  no  doubt,  upon  principle,  that 
when  all  those  who  have  the  entire  legal  and  beneficial  in- 
terest in  the  property  agree  to  dispose  of  it  in  a  particular 
manner,  courts  will  give  effect  to  their  agreements."    The 
doctrine  as  thus  announced  by  Mr.  Perry  in  his  work  on 
Trusts  is  sustained  by  Eakle  v.  Ingram,  (Cal.)  75  Pac.  Rep.. 
566;    Armistcad  v.  Hartt,  97  Va.  316;    Conlcys  Estate, 
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197  Pa.  St.  291 ;  Scars  v.  Choate,  146  Mass.  395;  Taylor 
V.  Htiber,  13  Ohio  St.  288;  Hyde's  Bxrs.  v.  Hyde,  64 
N.  J.  Eq.  6;  Welch  v.  Episcopal  Theological  School,  189 
Mass.  108. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affiimed.  ^^^^^^  ^^^^^^^ 


AiLEN  L.  Winter,  Appellant,  vs.  The  Trustees  of  the 
Second  Presbyterian  Church  et  al.  Appellees. 

Opinion  Hied  February  2^,  ipii. 

1.  Wills — will  construed  as  creating  life  interest  in  one-half  of 
income  and  contingent  remainder  for  life  in  other  half.  Where  a 
will  gives  to  each  of  two  named  brothers  an  equal  interest,  for 
life,  in  the  net  income  of  certain  trust  property,  the  survivor  to 
have  the  other's  interest  if  either  shall  die  without  leaving  a  law- 
ful child  but  neither  to  have  the  fee,  which  is  to  vest  in  their  law- 
ful children  or  in  default  of  children  to  be  otherwise  disposed  of, 
each  brother  has  a  present  life  interest  in  one-half  of  the  net  in- 
come and  a  remainder  for  life  in  the  other  half,  contingent  upon 
his  surviving  his  brother,  if  the  latter  dies  leaving  no  lawful  child. 

2.  Same — when  a  codicil  changes  life  interest  to  fee.  Where 
the  estate  given  to  two  named  brothers  by  the  original  will  is  a 
present  life  estate  in  one-half  of  the  net  income  of  certain  trust 
property  with  remainder  for  life  in  the  other  half,  contingent  upon 
either  dying  before  the  other  and  leaving  no  lawful  child,  but  it  is 
provided  by  a  codicil  that  each  may  have  his  share  in  fee  and 
freed  from  the  trust  if  he  attains  the  age  of  thirty-five  years  and 
procures  a  certain  order  from  the  county  court  showing  his  fitness 
to  take,  if  either  reaches  the  stipulated  age  and  obtains  the  re- 
quired order  he  is  vested  with  a  half  interest  in  the  property  in 
fee,  and  will  take  the  fee  in  the  entire  property  if  the  other  dies 
without  leaving  a  lawful  child  and  without  attaining  the  age  of 
tiiirty-five  years. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  C01.0STIN  D.  Myers,  Judge,  presiding. 

Stone,  Oglevee  &  Frankun,  for  appellant. 
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Spencer  Ewing,  guardian  ad  litem  for  Richard  Winter. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  decree  construing  the  will  of 
Sarah  B.  Withers.  The  portion  of  the  will  material  to  this 
controversy  is  as  follows : 

"Clause  2. — I  hereby  will  and  devise  to  my  friends, 
Hon.  Adlai  E.  Stevenson  and  Henry  Capen,  as  trustees, 
upon  the  trust  and  conditions  hereinafter  stated,  [certain 
described  premises.]  The  said  trustees  and  their  successors 
in  office  shall  collect  all  rents,  profits  and  income  from  and 
arising  out  of  said  properties,  and  out  of  said  rents,  profits 
and  income  shall  first  pay  all  taxes,  assessments,  insurance, 
repairs  and  other  necessary  expenses  to  keep  said  realty  in 
good  order  and  rentable  condition;  second,  to  retain  for 
themselves  a  reasonable  compensation  for  their  services; 
and  third,  to  pay  not  to  exceed  the  remainder  of  the  net 
income,  in  their  discretion,  sufficient  for  the  comfortable 
support  and  suitable  education  of  Allen  L.  Winter  and  John 
F.  Winter,  Jr.,  children  of  my  adopted  daughter,  (now  de- 
ceased,) Jessamine  C.  Winter,  until  said  children  shall,  re- 
spectively, reach  the  age  of  twenty-five  years,  and  from  and 
after  said  period  of  twenty-five  years  of  age  of  each  of 
them,  an  equal  moiety  of  the  net  income  from  said  build- 
ings and  properties  shall  be  paid  to  each  of  said  children. 
In  case  of  the  decease  of  either  of  said  children  without 
leaving  him  surviving  lawful  heirs  of  his  body  begotten, 
then  the  survivor  of  them  shall  so  receive  the  entire  net 
proceeds  and  income  from  said  trustees  for  and  during  the 
natural  life  of  said  survivor.  In  case  each  of  them  should 
depart  this  life  without  leaving  lawful  children,  then  the 
fee  simple  title  to  all  said  property  in  this  paragraph  men- 
tioned shall  at  once  revert  to  and  vest  in  my  estate,  to  be 
distributed  under  the  other  provisions  of  this  will,  and  if 
not  so  distributed,  to  be  considered  as  intestate  estate.  At 
the  decease  of  either  of  said  children,  provided  he  leave 
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him  surviving  a  lawfully  born  child  or  children,  then  an 
equal  one-half  part  of  the  property  in  this  paragraph  speci- 
fied shall  forthwith  vest  in  fee  simple  in  said  child  or  chil- 
dren and  his,  her  or  their  heirs  forever,  provided  that  if 
either  one  of  said  children  of  said  Jessamine  C.  Winter 
shall  depart  this  life  leaving  him  surviving  lawful  issue  and 
the  other  one  of  said  children  of  said  Jessamine  C.  Winter 
shall  depart  this  life  leaving  him  surviving  no  issue,  then 
the  issue  of  the  one  who  alone  leaves  him  surviving  chil- 
dren of  his  body  lawfully  begotten  shall  become  seized  in 
fee  simple  of  all  of  said  property  in  this  paragraph  specified. 
In  case  neither  of  said  children  of  said  Jessamine  C.  Winter 
shall  leave  him  surviving  lawful  issue  of  his  body  begotten, 
then,  upon  the  decease  of  the  said  children  of  Jessamine  C. 
Winter,  I  hereby  will  and  devise  the  remainder  of  all  of 
said  property  in  this  paragraph  specified  to  the  trustees  of 
the  Second  Presbyterian  Church  of  said  city  of  Blooming- 
ton  and  to  their  successors  forever,  in  fee  simple,  for  the 
purpose  of  more  fully  carrying  out  and  more  amply  sup- 
porting and  endowing  the  trust  specified  in  the  first  clause 
of  this  will." 

The  testatrix  published  four  codicils  to  her  will,  the  only 
portions  of  which  material  here  are  contained  in  the  third 
and  fourth  codicils,  as  follows : 

"(3)  If  at  any  time  after  the  said  Allen  L.  Winter  and 
John  F.  Winter,  Jr.,  shall  have  reached  the  age  of  thirty 
years,  he  shall  satisfactorily  show  to  the  county  court  of 
McLean  county,  Illinois,  that  he  is  of  safe,  good  and  eco- 
nomical business  habits,  of  sobriety,  and  of  such  a  char- 
acter as  to  show  himself  to  be  vested,  with  safety,  with  the 
entire  ownership  and  title  of  the  real  estate  devised  by  my 
foregoing  will,  for  his  benefit,  to  said  trustees,  then  upon 
suitable  order  finding  such  facts,  entered  by  said  county 
court,  upon  proper  petition  of  either  or  each  said  Allen  L- 
Winter  and  John  F.  Winter,  Jr.,  said  trust,  as  to  the  in- 
terests of  said  petitioner^  shall  forthwith  c^ase  and  d^ter- 

/ 
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mine,  and  the  real  estate  devised  in  trust  for  him  by  my 
foregoing  will  shall,  in  such  event,  forthwith  vest  in  said 
petitioner  in  fee  simple." 

"(4)  On  page  3  of  the  foregoing  will,  at  line  7  there- 
of, I  hereby  strike  out  and  cancel  the  words  *twenty-five,' 
between  the  words  *of '  and  'years,'  and  insert  in  lieu  there- 
of the  words  *thirty-five,'  it  being  my  will  that  neither  said 
Allen  L.  Winter  nor  John  F.  Winter,  Jr.,  shall  receive  the 
corpus  of  their  inheritance  from  the  hands  of  the  trustees 
hereinbefore  specified  until  they  have  reached  the  age  of 
thirty-five,  respectively." 

"(5)  I  ^Jso  strike  out  of  line  21,  on  page  27,  between 
the  words  *of'  and  *years,'  the  word  'thirty'  and  insert  in 
lieu  thereof  the  words  *thirty-five.'  " 

John  F.  Winter,  Jr.,  died  April  19,  1969,  under  thirty- 
five  years  of  age  and  leaving  no  children.  Allen  L.  Winter, 
the  appellant,  became  thirty-five  years  of  age  on  Novem- 
ber 28,  1908,  and  soon  after  procured  the  entry  by  the 
county  court  of  McLean  county  of  the  order  mentioned  in 
the  third  codicil.  He  has  a  minor  son,  Richard  Winter, 
who  was  made  a  party  to  the  bill  and  defended  by  a  guard- 
ian ad  litem.  The  appellant  claims  to  be  the  owner  of  the 
premises  in  controversy  in  fee  simple,  but  the  court  decreed 
him  to  be  seized  of  a  fee  simple  title  in  one-half  and  a  life 
estate  in  the  other  half,  with  a  contingent  remainder  in  fee 
in  Richard  Winter  or  the  trustees  of  the  Second  Presby- 
terian Church  of  Bloomington. 

The  intention  manifested  by  the  original  will  was  to 
give  the  named  devisees  an  interest  for  life,  only,  the  por- 
tion of  the  net  income  to  be  paid  to  them  to  be  discre- 
tionary with  the  trustees  until  the  beneficiaries  should  have 
reached  the  age  of  twenty-five  years  but  the  trust  to  con- 
tinue during  their  lives  and  the  fee  to  vest  only  in  their 
children  who  should  survive  them.  In  no  event  was  Al- 
len L.  Winter  or  John  F.  Winter,  Jr.,  to  have  any  interest 
in  the  estate  except  in  the  net  income  for  life  to  be  paid  by 
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the  trustees.  In  case  of  the  death  of  either  leaving  no  chil- 
dren the  character  of  the  interest  of  the  survivor  was  not 
changed  but  thereafter  he  was  to  receive  the  whole  of  the 
net  income  instead  of  the  half.  Upon  his  death  his  children 
surviving  him  would  take  the  fee.  The  interest  of  each  of 
the  devisees  was  a  present  life  estate  in  one-half  of  the  net 
income  and  a  life  estate  in  the  remaining  half,  contingent  on 
the  death  of  the  other  devisee  leaving  no  issue.  The  change 
in  the  intention  of  the  testatrix  indicated  by  the  codicil  is 
the  design  to  terminate  the  trust  and  to  vest  absolutely  and 
without  condition  all  the  interest  given  by  the  will  to  the 
devisees  named,  respectively,  upon  their  reaching  the  re- 
quired age  and  making  the  required  showing  to  the  county 
court  and  procuring  the  required  order.  The  intention  ex- 
pressed was  that  they  should  not  receive  the  corpus  of  the 
estate  from  the  hands  of  the  trustees  until  they  should, 
respectively,  have  reached  the  required  age,  but  that  they 
should  then,  upon  complying  with  the  conditions  mentioned, 
receive,  without  condition,  whatever  interest  was  devised. 
When  the  appellant,  upon  completing  his  thirty-fifth  year, 
made  the  satisfactory  showing  to  the  county  court  of  his 
character,  sobriety  and  habits  required  by  the  codicil  and 
the  court  entered  the  order  mentioned,  the  interest  given  to 
him  became  vested  in  him  in  fee  simple.  The  interest  so 
vested  in  him  was  the  fee  simple  in  one-half  and  a  remain- 
der in  fee  in  the  other  half,  contingent  upon  the  death,  in 
his  hfetime,  of  his  brother  leaving  no  issue.  Before  his 
thirty-fifth  birthday,  and  before  the  entry  of  the  order  af 
the  county  court,  he  had  a  life  estate  in  one-half  and  a 
remainder  for  life  in  the  other  half,  contingent  upon  the 
death,  in  his  lifetime,  of  his  brother  leaving  no  issue.  It 
must  be  conceded  that  his  present  life  estate  in  the  one-half 
became  a  fee,  and  there  is  no  reasdn  for  applying  a  differ- 
ent rule  to  the  contingent  life  estate  in  the  other  half.  If 
the  appellant  had  not  appHed  to  the  county  court  for  the 
order  mentioned  in  the  codicil  until  after  his  brother  s  death 
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his  interest  would  then  have  been  a  present  life  estate  in 
the  whole  of  the  property^  Under  the  terms  of  the  codicil, 
upon  the  entry'  of  the  order  the  trust  would  then  have 
forthwith  ceased  and  determined  and  the  real  estate  devised 
would  have  forthwith  vested  in  the  appellant  in  fee  simple. 
The  circuit  court  erred  in  its  construction  of  the  will, 
and  its  decree  will  therefore  be  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  adjudging  the 
appellant  to  be  the  owner  of  the  premises  in  controversy  in 

'    P  ^'        Reversed  and  remanded,  with  directions. 


The  Peopi^E  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Emanuel  L.  Goodhart,  Plaintiff  in  Error. 

Opinion  Hied  February  25,  ipii, 

1.  Statutes — the  word  "person"  may  be  applied  to  corporation. 
Under  clause  5  of  section  i  of  the  act  concerning  the  construction 
of  statutes,  the  word  "person"  or  "persons,"  as  well  as  all  words 
referring  to  or  importing  persons,  may  extend  to  and  be  applied  to 
corporations  as  well  as  individuals. 

2.  Confidence  game — indictment  need  not  allege  names  of  per- 
sons  connected  with  the  corporation  defrauded.  The  fact  that  sec- 
tions 98  and  99  of  division  i  of  the  Criminal  Code,  concerning  the 
confidence  game,  mention  persons,  only,  and  not  corporations,  does 
not  preclude  the  punishment,  under  such  sections,  of  one  obtaining 
money  or  property  of  a  corporation  by  means  of  the  confidence 
game;  nor  is  it  necessary  to  allege  in  the  indictment  the  names  of 
the  persons  connected  with  the  corporation  whose  minds  were  in- 
spired with  confidence  by  the  defendant's  scheme. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Willard  M.  McEwen,  Judge,  presiding. 

Wing  &  Wing,  for  plaintiff  in  error. 

W.  H.  Stead,  Attorney  General,  and  John  E.  W.  Way- 
man,  State's  Attorney,  (Thomas  Marshai.^,  and  Ci^aude 
F.  Smith,  of  counsel,)  for  the  People. 
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Mr.  Justice  Farmer  ddivered  the  opinion  of  the  court: 

Plaintiff  in  error  was  convicted  of  attempting  to  obtain 
money  from  the  London  Auto  Supply  Company,  a  corpo- 
ration, by  means  and  use  of  the  confidence  game  and  sen- 
tenced to  imprisonment  in  the  penitentiary.  He  has  brought 
the  case  here  by  writ  of  error  and  seeks  to  reverse  the 
judgment  because  of  the  insufficiency  of  the  indictment. 
After  the  verdict  of  the  jury  was  returned  finding  him 
guilty  he  entered  a  motion  in  arrest  of  judgment,  and  the 
action  of  the  court  in  overruling  said  motion  is  the  only 
error  assigned  on  this  record. 

Section  98  of  the  Criminal  Code  reads  as  follows: 
"Every  person  who  shall  obtain,  or  attempt  to  obtain,  from 
any  other  person  or  persons,  any  money  or  property,  by 
means  or  by  use  of  any  false  or  bogus  checks,  or  by  any 
other  means,  instrument  or  device,  commonly  called  the 
confidence  game,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  year  nor  more  than  ten  years."  Section 
99  is  as  follows :  "In  every  indictment  under  the  preced- 
ing section,  it  shall  be  deemed  and  held  a  sufficient  descrip- 
tion of  the  offense,  to  charge  that  the  accused  did,  on,  etc., 
unlawfully  and  feloniously  obtain,  or  attempt  to  obtain, 
(as  the  case  may  be,)  from  A  B  (here  insert  the  name  of 
the  person  defrauded  or  attempted  to  be  defrauded,)  his 
money  (or  property,  in  case  it  be  not  money,)  by  means 
and  by  use  of  the  confidence  game." 

Section  98  does  not  mention  a  corporation,  and  section 
99  requires  the  indictment  to  state  the  name  of  the  person 
defrauded  or  attempted  to  be  defrauded^  and  does  not  men- 
tion a  corporation.  The  indictment  here  charges  plaintiff 
in  error  with  attempting  to  obtain  money  from  the  London 
Auto  Supply  Company,  a  corporation,  by  means  of  the  con- 
fidence game.  The  point  made  is,  that  the  essential  ele- 
ment of  the  crime  is  the  act  by  which  the  defendant  seeks 
to  influence  or  create  confidence  in  the  mind  of  another,  in 
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order  that  he  may  swindle  such  person  out  of  his  money 
or  property ;  that  a  corporation  has  no  mind  and  can  only 
act  through  its  officials  or  representatives,  and  where  the 
offense  is  obtaining,  or  attempting  to  obtain,  money  from 
a  corporation,  the  indictment  should  name  the  person  or 
persons  upon  whose  mind  the  defendant  was  operating  and 
attempting  to  effect  an  imposition.  As  supporting  his  po- 
sition plaintiff  in  error  cites  State  v.  McChesney,  90  Mo. 
124.  In  that  case  the  indictment  charged  the  defendant 
with  attempting  to  obtain  property  from  certain  persons, 
firms  and  corporations  comprising  a  voluntary  association 
known  as  the  Brewers'  Association  of  St.  Louis  and  East 
St.  Louis.  The  names  of  the  persons  forming  the  partner- 
ship or  voluntary  association  were  not  set  out  in  the  in- 
dictment. 

The  fifth  clause  of  section  i  of  chapter  131  of  Kurd's 
Statutes  of  1909  provides  that  "the  word  'person'  or  'per- 
sons,' as  well  as  all  words  referring  to  or  importing  per- 
sons, may  extend  and  be  applied  to  bodies  politic  and  cor- 
porate as  well  as  individuals."  An  indictment  in  the  form 
prescribed  by  the  statute  where  the  attempt  was  to  defraud 
a  natural  person  was  sustained  by  this  court  in  Graham  v. 
People,  181  111.  477.  In  State  v.  Ttirley,  142  Mo.  403,  the 
same  question  under  a  statute  similar  to  ours  was  raised 
that  is  raised  here  by  plaintiff  in  error.  The  court  said: 
"Another  contention  is  that  the  indictment  is  invalid  be- 
cause it  does  not  allege  that  the  representations  were  made 
to  any  person  or  human  being  connected  with  said  corpo- 
ration, nor  that  the  representations  alleged  to  have  been 
made  by  defendant  were  ever  communicated  to  any  officer, 
director  or  stockholder  of  said  corporation,  nor  that  said 
representations  were  relied  on  or  believed  by  any  officer, 
director  or  stockholder  of  said  Springfield  Stove  Works. 
No  such  allegations  were  necessary,  but  it  was  sufficient 
if  the  same  allegations  w^ere  made  that  would  be  necessary 
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in  an  indictment  for  the  same  kind  of  offense  against  a 
natural  person.    A  corporation  is  *a  body  consisting  of  one 
or  more  persons  established  by  law  for  certain  specific  pur- 
poses, with  the  capacity  of  succession  (either  perpetual  or 
for  a  limited  period)  and  other  special  privileges  not  pos- 
sessed by  individuals  yet  acting  in  many  respects  as  an  in- 
dividual/    (4  Am.  &  Eng.  Ency.  of  Law,  185.)     It  can 
only  speak  and  act  through  its  board  of  directors  or  agents. 
Its  directors  are  limited  in  number  by  its  charter,  but  it 
may  have  any  number  of  agents.     No  one  would  contend 
that  representations  of  the  character  of  those  defendant 
is  charged  with  making,  if  made  in  writing  and  addressed 
to  a  corporation,  would  render  it  necessary  to  allege  that 
they  were  relied  upon  by  some  particular  director  or  agent 
of  the  corporation,  and  the  same  rule  applies  when  such 
statements  and  representations  are  verbal.    The  indictment 
sufficiently  infonned  the  defendant  of  the  nature  of  the 
offense  charged  against  him,  and  was  in  all  respects,  so  far 
as  we  have  been  able  to  discover,  free  from  objection." 
Similar  rulings  were  made  in  State  v.  Hulder,  78  Minn. 
524,  and  N orris  v.  State,  25  Ohio  St.  217.     In  the  Ohio 
case  the  court  said :     **We  hold  that  the  word  'person,'  as 
used  in  the  statute,  includes  artificial  as  well  as  natural  per- 
sons."    We  think  this  the  tonstruction  to  be  placed  upon 
our  statute. 

In  our  opinion  the  indictment  was  sufficient  and  defend- 
ant could  not  have  been  prejudiced  by  the  failure  to  state 
the  name  or  names  of  the  person  or  persons  connected  with 
the  corporation  to  whom  the  false  representations  were 
made. 

The  judgment  is  affirmed.  judgfuent  affirmed. 
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Frank  J.  Luken,  Defendant  in  Error,  vs.  The  Lake 
Shore  and  Michigan  Southern  Railway  Company, 
Plaintiff  in  Error. 

Opinion  filed  February  25,  ipii. 

1.  Statutes — State  court  is  bound  by  construction  of  Federal 
statute  by  the  Federal  courts — effect  where  State  statute  is  similar. 
In  construing  a  Federal  statute  a  State  court  is  bound  by  the  con- 
struction thereof  by  the  Federal  courts,  and  while  a  State  court, 
in  construing  a  State  statute,  is  not  bound  to  follow  the  Federal 
court's  construction  of  a  like  Federal  statute,  construed  before  the 
State  statute  was  passed,  yet  it  is  inclined  to  do  so. 

2.  RAI1.R0ADS — Illinois  statute  requiring  automatic  couplers  ap- 
plies  both  to  coupling  and  uncoupling  cars.  The  Illinois  statute 
requiring  cars  to  be  equipped  with  automatic  couplers  coupling  by 
impact,  so  that  employees  will  not  be  required  to  go  between  the 
cars  to  uncouple  them,  is  like  the  Federal  statute  in  that  respect, 
and,  like  that  law,  applies  both  to  coupling  and  uncoupling  cars. 

3.  Same — duty  of  a  railroad  to  haul  only  cars  having  automatic 
couplers  is  absolute.  The  Illinois  statute  making  it  unlawful  for  a 
carrier  engaged  in  moving  traffic  between  points  within  the  State 
to  haul  any  car  not  equipped  with  automatic  couplers  which  will 
work  for  the  purpose  intended,  imposes  an  absolute  duty  upon  car- 
riers to  provide  such  couplers  and  keep  them  in  repair,  and  it  is  not 
sufficient  that  they  exercise  reasonable  care  to  maintain  the  couplers 
in  operative  condition  and  do  not  intentionally  violate  the  statute. 

4.  Same — an  injured  employee  not  bound  to  prove  that  carrier 
knew  that  automatic  coupler  would  not  work.  In  an  action  by  a 
switchman  injured  while  attempting  to  open  by  hand  an  automatic 
coupler  which  would  not  work  by  impact,  it  is  not  necessary,  un- 
der the  Illinois  statute  on  that  subject,  for  the  plaintiff  to  prove 
that  defendant  knew  or  by  the  exercise  of  reasonable  care  might 
have  known  that  the  coupler  would  not  work. 

5.  Same — Illinois  statute  concerning  automatic  couplers  applies 
to  empty  cars.  The  Illinois  statute  making  it  unlawful  for  carriers 
engaged  in  hauling  cars  between  points  in  Illinois  to  haul  cars  not 
equipped  with  automatic  couplers  applies  both  to  loaded  and  empty 
cars  being  used  in  intra-State  traffic. 

6.  Same — State  has  power  to  pass  laws  regulating  intra-State 
traffic.  A  State  has  power  to  pass  laws  regulating  traffic  between 
points  within  the  State  notwithstanding  the  power  of  Congress  to 
control  inter- State  traffic,  provided  the  regulations  prescribed  by 
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the  State  law  are  not  inconsistent  with  legislation  of  Congress  on 
the  subject  of  inter-State  traffic. 

7.  Same — when  traffic  is  domestic  and  subject  to  State  control 
If  the  places  between  which  passengers  or  property  are  being  trans- 
ported and  the  railroad  over  which  they  are  being  transported  are 
within  the  State  the  traffic  is  domestic  and  subject  to  State  con- 
trol, even  though  the  railroad  company  may  be  engaged  in  both 
inter-State  and  intra-State  commerce. 

8.  Same — fact  that  Congress  has  acted  as  to  inter-State  traffic 
docs  not  preclude  action  by  the  State,  The  fact  that  Congress  has 
passed  a  law  requiring  railroads  engaged  in  inter-State  traffic  to 
haul  only  cars  equipped  with  automatic  couplers  does  not  preclude 
a  State  from  legislating  on  the  subject  with  reference  to  traffic 
within  the  State,  if  the  provisions  of  the  State  law  are  not  incon- 
sistent with  those  of  the  act  passed  by  Congress. 

9.  Same — Illinois  statute  requiring  autotnatic  couplers  is  not  in- 
consistent tvith  Federal  law.  The  Illinois  statute  making  it  un- 
lawful for  carriers  engaged  in  hauling  cars  between  points  within 
the  State  to  haul  cars  not  equipped  with  automatic  couplers  is  not 
inconsistent  with  or  repugnant  to  the  Federal  law  upon  that  sub- 
ject, which  applies  to  carriers  engaged  in  inter-State  commerce. 

10.  Same — character  of  traffic  not  determined  by  character  of 
carrier.  If  a  car  in  the  yards  of  a  station  in  Illinois  is  to  be  trans- 
ported from  that  station  to  another  station  in  Illinois  the  traffic  is 
intra-State,  notwithstanding  the  carrier  which  attempts  such  trans- 
portation is  an  inter-State  railroad,  engaged  in  both  inter-State  and 
intra-State  commerce. 

11.  Same — an  employee  does  not  assume  risk  in  going  between 
cars  to  work  defective  automatic  coupler.  Under  the  Illinois  stat- 
ute relating  to  automatic  couplers  upon  cars  employed  in  intra- 
State  traffic,  an  employee  of  a  railroad  company  about  to  move 
such  a  car  does  not  assume  the  risk  of  injury  by  going  between  the 
cars  to  work  with  his  hands  an  automatic  coupler  which  is  out  of 
repair  and  will  not  work  by  impact. 

12.  Appeals  and  errors — when  judgment  of  Appellate  Court  is 
conclusive.  If  the  evidence  for  the  plaintiff  fairly  tends  to  sup- 
port the  first  count  of  the  declaration,  which  is  based  on  the  Illi- 
nois statute  concerning  automatic  couplers  on  cars,  the  court  is  jus- 
tified in  submitting  the  issues  to  the  jury  under  that  count;  and 
an  affirmance  by  the  Appellate  Court  of  the  judgment  of  the  trial 
court  in  favor  of  the  plaintiff  is  conclusive  upon  the  Supreme 
Court,  even  though  the  trial  court  may  have  erred  in  vacating, 
after  verdict,  an  order  requiring  the  plaintiff  to  elect  between  thai 
count  and  one  based  upon  the  Federal  statute  of  like  import 
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13.  Same — constitutional  question  is  waived  by  appealing  to  the 
Appellate  Court.  The  question  whether  the  statute  upon  which 
a  suit  is  based  is  constitutional  is  waived  by  the  defendant  if  he 
prosecutes  an  appeal  to  the  Appellate  Court  and  submits  the  case 
upon  assignments  of  error  which  that  court  has  power  to  consider 
and  determine. 

14.  Same — verdict  will  not  be  disturbed  because  contrary  to  in- 
structions which  are  erroneous.  A  verdict  which  is  in  accordance 
with  the  law  and  the  evidence  will  not  be  disturbed  by  the  Supreme 
Court  because  it  is  contrary  to  erroneous  instructions  given  at  the 
request  of  the  party  against  whom  the  verdict  was  returned. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Wili^ard  M.  McEwen, 
Judge,  presiding. 

Glennon,  Cary,  Wai^ker  &  Howe,  for  plaintiff  in 
error. 

James  C.  McShane,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  action  was  brought  by  defendant  in  errpr,  (here- 
after referred  to  as  plaintiff,)  ag-ainst  the  plaintiff  in  error, 
(hereafter  referred  to  as  defendant,)  to  recover  damages 
for  personal  injuries. 

Defendant  is  operating  a  line  of  railroad  running  from 
Chicago,  Illinois,  to  Buffalo,  New  York,  and  is  a  common 
carrier  of  passengers  and  freight.  Plaintiff  was  at  the  time 
of  his  injury  a  switchman  employed  by  defendant  at  its 
yards  in  Chicago.  At  about  1:30  o'clock  A.  M.,  July  15, 
^905,  he  was  assisting  in  making  up  a  transfer  train  com- 
posed of  forty-five  cars  located  on  one  of  the  tracks  of 
defendant  in  its  yards.  Plaintiff's  duty  was  to  couple  the 
cars,  and  while  thus  engaged  he  received  the  injury  com- 
plained of.  The  cars  were  equipped  with  automatic  coup- 
lers, but  the  coupler  on  one  car  was  not  in  working  order 
and  would  not  couple  by  impact.     Plaintiff  went  betw.een 
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the  cars  for  the  purpose  of  endeavoring  to  effect  the  coup- 
ling, and  while  endeavoring  to  put  the  coupler  in  such  con- 
dition that  it  would  work,  the  cars  were  moved  and  brought 
together,  severely  injuring  him. 

The  declaration  contains  two  counts.  The  first  count  is 
based  upon  the  statute  of  this  State  requiring  the  use  of 
safety  appliances  on  railroads  engaged  in  moving  traffic  be- 
tween points  in  the  State  of  Illinois.  Section  2  makes  it 
unlawful  for  any  such  common  carrier  to  haul  any  car  used 
in  moving  such  traffic  which  is  not  equipped  with  couplers 
coupling  automatically  by  impact  and  which  can  be  un- 
coupled without  the  necessity  of  men  going  between  the 
ends  of  the  cars.  (Laws  of  1905,  p.  350.)  Said  first  count 
charges  the  violation  of  this  statute  by  defendant  by  haul- 
ing and  using  upon  its  line  of  railroad  in  moving  traffic 
between  points  in  the  State  of  Illinois  a  certain  car  equipped 
with  a  certain  automatic  coupler  which,  by  reason  and  in 
consequence  of  its  then  improper  and  defective  condition  of 
repair,  could  not  be  coupled  automatically  by  impact  with- 
out the  necessity  of  switchmen  going  between  the  ends  of 
the  cars.  .The  second  count  is  based  on  the  Federal  statute 
requiring  common  carriers  engaged  in  inter-State  traffic  to 
equip  their  cars  with  couplers  coupling  automatically  by  im- 
pact and  which  can  be  uncoupled  without  the  necessity  of 
men  g-oimr  between  the  ends  of  the  cars.  Said  second  count 
charges  the  violation  of  this  statute  by  defendant  by  haul- 
ing and  moving  upon  its  line  of  railroad  a  certain  car  used 
in  moving  inter-State  traffic,  equipped  with  an  automatic 
coupler  which  was  in  such  defective  and  improper  condi- 
tion that  the  car  could  not  be  coupled  automatically  by  im- 
pact without  the  necessity  of  switchmen  going  between  tlie 
ends  of  the  cars. 

Defendant  pleaded  the  general  issue  and  a  trial  was  had 
by  a  jury.  At  the  conclusion  of  all  the  evidence  defendant 
moved  the  court  to  require  plaintiff  to  elect  under  which 
count  the  case  should  be  submitted  to  the  jury,  and,  over 
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the  objections  and  exceptions  of  plaintiff,  the  court  reciuircd 
an  election.  Thereupon  plaintiff  elected  to  go  to  the  jury 
on  the  first  count  of  the  declaration.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  assessing  his  damages  at 
$10,000.  After  the  return  of  the  verdict,  on  motion  of  the 
plaintiff  the  court  vacated  the  order  requiring  an  election, 
and,  after  overruling  motions  for  a  new  trial  and  in  arrest 
of  judgment,  rendered  judgment  on  the  verdict.  Defend- 
ant prosecuted  an  appeal  to  the  Appellate  Court  for  the 
First  District,  and  that  court  affirmed  the  judgment  of  the 
trial  court.  The  case  is  brought  to  this  court  by  writ  of 
certiorari. 

Plaintiff  testified  that  before  the  cars  were  brought  to- 
gether to  couple  them  by  impact  he  examined  the  couplers 
to  see  if  they  were  in  order  and  found  the  knuckle  of  the 
car  in  question  would  not  open.  He  made  some  effort  to 
open  it  and  get  it  in  condition  to  couple,  but  failing  to  do 
so  went  to  another  car  north  of  it  and  examined  the  coup- 
ling on  it.  He  then  returned  to  the  car  in  question  and 
again  endeavored  to  open  the  knuckle  .and  get  the  coupler 
in  condition,  but  found  it  would  not  open  so  the  coupling 
could  be  made.  In  attempting  to  get  the  coupler  in  con- 
dition he  had  lo  go  betw-een  the  cars  and  use  his  hands. 
While  thus  engaged  the  cars  were  brought  together  and 
plaintiff  was  injured.  There  is  no  proof  as  to  the  length 
of  time  the  coupler  had  been  defective  or  out  of  order,  and 
defendant  contends  that  the  evidence  failed  to  show  it  vio- 
lated any  duty  it  owed  to  plaintiff.  Defendant's  position  is, 
that  the  car  having  been  equipped  with  an  automatic  coupler 
it  was  incumbent  on  plaintiff  to  show  that  its  defective  con- 
dition was  known,  or  by  the  exercise  of  reasonable  care 
might  have  been  known,  by  it  before  the  injury.  In  addi- 
tion to  the  testimony  of  plaintiff,  the  conductor  in  charge 
of  the  train  that  was  being  made  up  testified  that  he  tried 
to  effect  the  coupling  twice  by  impact, — once  before  plain- 
tiff was  injured  and  once  afterwards, — and  failed  each  time. 
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After  the  second  failure  the  car  was  placed  on  the  repair 
track.  There  was  no  proof  of  the  coupler  being  out  of 
order  or  defective  previous  to  the  time  mentioned  by  the 
plaintiff  and  the  conductor. 

While  both  the  Illinois  statute  and  the  Federal  statute 
require  cars  tq  be  equipped  with  couplers  coupling  auto- 
matically by  impact,  so  that  they  can  be  uncoupled  without 
requiring  men  to  go  between  the  ends  of  the  cars,  in  consid- 
ering the  Federal  statute  the  Supreme  Court  of  the  United 
States,  in  Johnson  v.  Southern  Pacific  Railway  Co.  196 
U.  S.  I,  held  the  statute  should  be  so  construed  as  to  pro- 
mote in  the  fullest  manner  the  apparent  policy  and  object 
of  its  adoption,  and  that  it  was  intended  to,  and  did,  cover 
both  coupling  and  uncoupling  cars.  Both  the  State  and 
Federal  acts  were  passed  to  protect  men  engaged  in  these 
duties,  and  it  cannot  be  denied  that  it  is  the  duty  of  the 
carrier  to  equip  its  cars  with  automatic  couplers  and  main- 
tain them  in  such  condition  that  the  cars  can  be  coupled  and 
uncoupled  without  employees  being  required  to  go  between 
them  in  performing  their  duties,  and  the  Federal  courts,  in 
cases  arising  under  the  Federal  statute,  have  by  an  almost 
uniform  line  of  decisions  held  that  the  duty  of  the  carrier 
is  not  merely  that  of  exercising  reasonable  care  in  maintain- 
ing the  prescribed  safety  appliances  in  an  operative  condi- 
tion, but  is  absolute.  Norfolk  and  Western  Railroad  Co.  v. 
United  States,  177  Fed.  Rep.  625;  St.  Louis,  Iron  Moun- 
tain and  Southern  Railroad  Co.  v.  Taylor,  210  U.  S.  281; 
United  States  v.  Atchison,  Topcka  and  Santa  Pe  Railway 
Co.  163  Fed.  Rep.  517;  90  C.  C.  A.  327;  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  United  States,  170  Fed. 
Rep.  556;  95  C.  C.  A.  642. 

In  Norfolk  and  Western  Railroad  Co.  v.  United  States, 
supra,  will  be  found  a  very  large  collection  of  cases  decided 
by  the  Federal  courts  holding  that  it  is  the  absolute  duty  of 
common  carriers  not  to  haul  cars  which  are  not  equipped 
with  safety  appliances  that  will  operate  for  the  purpose  for 
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which  they  are  required  to  be  provided,  and  relief  from  the 
liability  provided  for  non-compliance  with  the  act  cannot  be 
obtained  by  showing  reasonable  care  and  want  of  intentional 
violation  of  the  statute.  The  court  refers  to  St.  Louis  and 
San  Francisco  Railroad  Co,  v.  Dclk,  158  Fed.  Rep.  931, 
(86  C.  C.  A.  95,)  and  United  States  v.  Illinois  Central  Rail- 
road Co,  170  Fed.  Rep.  542,  (95  C.  C.  A.  628,)  both  de- 
cided by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit, 
holding  a  contrary  rule,  but  says  those  cases  are  contrary  to 
the  great  weight  of  authority. 

In  construing  a  Federal  statute  this  court  is  bound  by 
the  construction  placed  upon  the  act  by  Federal  courts.    In 
construing  a  similar  State  statute  we  are  not  necessarily 
bound  to  follow  the  construction  of  the  Federal  courts  in 
construing  a  Federal  statute,  but  where,  as  here,  the  two 
acts  are  so  nearly  identical  and  the  State  act  was  passed 
after  the  Federal  statute  had  been  construed  and  both  acts 
were  intended  to  accomplish  the  same  object,  we  would  nat- 
urally incline  to  follow  the  construction  given  the  Federal 
statute  by  Federal  courts.    But  in  our 'opinion  the  construc- 
tion placed  upon  the  Federal  statute  by  the  Federal  courts 
is  the  sound  and  proper  construction,  and  in  the  absence  of 
Federal  authority  we  would  give  the  State  statute  the  same 
construction  that  the  Federal  courts  have  given  the  Federal 
statute,  by  holding  that  the  duty  imposed  upon  the  carrier 
to  equip  and  maintain  safety  appliances  in  such  condition 
and  state  of  repair  that  they  will  operate  in  the  manner  and 
for  the  purposes  intended  is  absolute,  and  the  carrier  can 
not  be  heard  to  say  in  defense  of  an  action  brought  by  one 
injured  in  consequence  of  its  failure  to  perform  its  duty, 
that  the  plaintiff  is  bound  to  prove  that  the  carrier  did  not 
exercise  reasonable  care  to  maintain  the  safety  appliances 
in  good  condition  and  repair.    The  court  properly  refused 
three  instructions  offered  by  defendant  that  it  was  incum- 
bent upon  the  plaintiff  to  prove  that  the  defendant  knew,  or 
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by  the  exercise  of  reasonable  care  might  have  known,  of 
the  defective  condition  of  the  coupler. 

We  think  the  trial  court  erred  in  requiring  plaintiff  to 
elect  under  which  count  the  case  should  be  submitted  to  the 
jury.  Plaintiff's  evidence  made  a  case  against  the  defend- 
ant that  justified  its  submission  to  the  jury  and  it  should 
have  been  submitted  under  both  counts.  Defendant  now  in- 
sists that  if  there  was  any  liability  shown  by  the  testimony 
it  was  under  the  second  count,  and  that  count  having  been 
taken  from  the  jury  by  election  under  the  ruling  of  the 
court,  and  by  the  instructions  given,  no  recovery  could  be 
had,  under  the  evidence,  under  the  first  count.  In  the  view 
we  take  of  the  case  we  do  not  find  it  necessary  to  determine 
whether  the  action  of  the  court  in  vacating  the  order  of 
election  after  the  verdict  was  returned  was  erroneous  or 
not.  If  the  evidence  of  the  plaintiff  fairly  tended  to  sus- 
tain the  first  count  of  the  declaration,  the  court  was  justified 
in  submitting  the  issues  to  the  jury  under  that  coimt,  and 
the  affirmance  of  the  judgment  of  the  trial  court  by  the 
Appellate  Court  in  that  event  would  be  conclusive  upon  us. 
In  our  opinion  the  evidence  of  the  plaintiff,  which  was  un- 
contradicted, fairly  tended  to  make  a  case  under  the  first 
count.  The  proof  shows  .the  car  was  being  moved  from  de- 
fendant's yards  at  Park  Manor  to  the  Union  Stock  Yards, 
both  of  said  points  being  within  the  State  of  Illinois.  While 
it  is  true  defendant's  railroad  is  an  inter-State  road  and  de- 
fendant is  engaged  in  inter-State  traffic,  it  is  also  engaged 
in  intra-State  traffic.  What  point  the  car  in  question  came 
from  (which  was  a  Chicago,  Milwaukee  and  St.  Paul  car) 
and  to  what  point  it  may  have  been  finally  destined  to  be 
hauled  does  not  appear  from  the  proof,  but  at  the  time  the 
injury  occurred  the  car  was  being  hauled  from  one  point 
in  Illinois  to  another  point  in  the  same  State.  It  was  an 
empty  car,  but  the  law  applies  as  well  to  empty  cars  as  to 
loaded  cars.  The  character  of  the  traffic  the  car  was  being 
used  for  at  the  time  of  tlie  injury  is  to  be  detennined  from 

Digitized  by  VjOOQIC 


hk  Ml.]  LuKEN  V,  L.  S.  &  M.  S.  Ry.  Co.  885 

the  proof  as  to  the  points  between  which  the  car  was  being 
moved  at  the  time,  whether  the  road  over  which  the  car  was 
being  moved  was  an  inter-State  road  and  whether  the  car 
was  sometimes  used  in  inter-State  traffic  or  not. 

The  defendant  contends  that  the  State  has  no  power  to 
regulate  intra-State  traffic  being  carried  over  an  inter-State 
road,  and  that  the  statute  of  the  State  of  Illinois,  in  so  far 
as  it  attempts  to  do  so,  is  invalid,  because  the  power  to 
regulate  such  traffic  is  conferred  by  the  constitution  of  the 
United  States  upon  Congress  and  is  prohibited  to  the  States. 
Under  repeated  decisions  of  this  court  defendant  waived  the 
right  to  question  the  validity  of  the  statute  by  prosecuting 
its  appeal  to  the  Appellate  Court.     {Case  v.  Cxiy  of  Stilli- 
z'an,  222  111.  56;  Barnes  v.  Drainage  Comrs:  221  id.  627; 
Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Railway  Co.  v. 
City  of  Chicago,  242  id.  178.)     The  validity  of  the  Illinois 
statute  is  therefore  not  properly  before  us,  but  we  deem  it 
not  improper  to  say  that  if  it  were  we  could  not  agree  to 
the  position  of  defendant.    The  constitution  of  the  United 
States  confers  power  on  Congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States,  and 
with  the  Indian  tribes."     Under  this  provision  Congress 
derives  its  power  to  regulate  inter-State  commerce.     All 
powers  not  delegated  to  the  Federal  government  by  the  con- 
stitution are  reserved  to  the  States,  and  the  States  have  full 
l>ow'er  over  commerce  which  does  not  assume  the  character 
of  inter-State  commerce,  and  may  pass  such  laws  regulat- 
ing commerce  within  the  States  as  they  may  deem  expedient 
or  politic.    If  the  places  from  which  and  to  which  passen- 
gers and  property  are  carried,  and  the  line  over  which  they 
are  carried,  are  within  the  State,  then  the  commerce  is  do- 
mestic and  is  subject  to  State  control.     The  transportation 
of  property  between  points  within  a  State  by  a  railroad  en- 
gaged in  inter-State  traffic  does  not,  of  itself,  determine  the 
character  of  the  traffic  and  make  it  inter-State  commerce. 
It  is  not  the  character  of  the  road  by  which  property  is 
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transported,  but  the  character  of  the  traffic,  that  determines 
whether  or  not  it  is  inter-State  or  intra-State  commerce. 
Congress  may  enact  laws  requiring  all  railroads  engaged  in 
inter-State  commerce  to  equip  their  cars  with  safety  ap- 
pliances, but  the  exercise  of  that  power  does  not  preclude 
a  State  from  enacting  laws  requiring  all  roads  engaged  in 
intra-State  commerce  to  equip  their  cars  with  safety  appli- 
ances. The  fact  that  some  roads  may  be  engaged  in  both 
inter-State  and  intra-State  commerce  does  not  prevent  the 
State  from  adopting  such  regulations  as  it  may  deem  proper 
to  provide  for  the  safety  of  men  engaged  in  carrying  on 
intra-State  commerce,  if  such  regulations  are  not  inconsist- 
ent with  or  repugnant  to  the  acts  of  Congress  adopted  for 
the  regulation  of  railroads  engaged  in  inter-State  commerce. 
People  V.  Chicago,  Indianapolis  and  Louisinlle  Railzvay  Co. 
223  III  581 ;  People  v.  Brie  Railroad  Co.  198  N.  Y.  369; 
91  N.  E.  Rep.  849;  Detroit,  T.  &  I.  Railzvay  Co.  v.  State, 
id.  869;  Missouri  Pacific  Railzvay  Co.  v.  Kansas,  216  U.  S. 
262 ;  Missouri,  Kansas  and  Texa^.  Railzvay  Co.  v.  Haher, 
169  id.  613;  Reid  v.  Colorado,  187  id.  137;  2  Elliott  on 
Railroads,  690;  4  id.  167 1. 

Section  i  of  the  Federal  act  provides  that  it  shall  apply 
"to  all  trains,  locomotives,  tenders,  cars  and  similar  vehicles 
used  on  any  railroad  engaged  in  inter-State  commerce  and 
in  the  territories  and  the  District  of  Columbia,  and  to  all 
other  locomotives,  tenders,  cars  and  similar  vehicles  used 
in  connection  tlierewith."  Section  7  of  the  Illinois  statute 
provides  that  it  shall  "be  held  to  apply  to  common  carrier^ 
engaged  in  moving  traffic  by  railroad  between  points  in  this 
State,  *  *  *  excepting  those  trains,  cars  and  locomo- 
tives exempted  by  the  provisions  of  section  6  of  this  act, 
and  all  those  trains,  locomotives,  tenders,  cars  and  similar 
vehicles  used  in  inter-State  commerce."  There  is  no  re- 
pugnancy between  these  provisions  of  the  Federal  and  Stale 
acts.  The  act  of  Congress  applies  to  all  inter-State  carriers 
in  moving  inter-State  commerce,  but  it  does  not  deprive  the 
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State  of  power  to  regulate  intra-State  commerce  although 
it  is  carried  by  a  railroad  doing  an  inter-State  business. 
Section  2  of  the  Federal  statute  and  section  2  of  the  Illinois 
statute  are  substantially  identical,  except  that  the  Federal 
act  applies  to  inter-State  traffic  and  the  Illinois  act  applies 
to  traffic  within  the  State.    Said  section  of  the  Federal  stat- 
ute makes  it  unlawful  for  common  carriers  governed  by 
the  provisions  of  the  act  to  haul  or  permit  to  be  hauled 
over  their  lines  cars  used  in  moving  inter-State  traffic  not 
equipped  with  couplers  coupling  automatically  by  impact  and 
which  can  be  coupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars.    Section  2  of  the  Illinois  stat- 
ute imposes  the  same  requirement  upon  common  carriers 
moving  State  traffic.    Section  8  of  the  Federal  statute  is  as 
follows :    "Any  employee  of  any  such  common  carrier  who 
may  be  injured  by  any  locomotive,  car  or  train  in  use  con- 
trary to  the  provisions  of  this  act,  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby  occasioned,  al- 
though continuing  in  the  employment  of  such  carrier  after 
the  unlawful  use  of  such  locomotive,  car  or  train  had  been 
brought  to  his  knowledge."     Section  9  of  the  Illinois  act 
reads  as  follows:     "Any  employee  of  any  such  common 
carrier  who  may  be  injured  by  any  train,  locomotive,  tender, 
car  or  similar  vehicle  in  use  contrary  to  the  provisions  of 
this  act,  shall  not  be  deemed  to  have  assumed  the  risk  there- 
by occasioned,  nor  to  have  been  guilty  of  contributory  neg- 
ligence, because  of  continuing  in  the  employment  of  such 
common  carrier  or  in  the  performance  of  his  duties  as  such 
employee  after  the  unlawful  use  of  such  train,  locomotive, 
tender,  car  or  similar  vehicle  had  been  brought  to  his  knowl- 
edge."   There  is  no  repugnancy  between  any  of  these  pro- 
visions.   Section  8  of  the  Federal  act  exempts  the  employee 
from  the  assumption  of  the  risk  by  continuing  in  the  em- 
ployment of  the  carrier  after  the  unlawful  use  of  a  loco- 
motive, car  or  train  has  been  brought  to  his  knowledge. 
Section  9  of  the  Illinois  statute  contains  the  same  provision, 
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with  the  additional  clause  that  the  employee  shall  not  be 
deemed  to  be  guilty  of  contributory  negligence  because  of 
continuing  in  the  employment  of  the  carrier,  in  the  per- 
formance of  his  duty,  after  knowledge  of  the  unlawful  use 
of  the  locomotive,  tender  or  car.  f  he  Federal  statute  has 
been  construed  as  abolishing  the  doctrine  of  assumed  risk 
in  all  cases  to  which  the  statute  is  applicable.  (Schlemmer 
V.  Railzvay  Co.  205  U.  S.  i ;  Johnson  v.  Southern  Pacific 
Railway  Co.  supra;  St.  Louis,  Iron  Mountain  and  South- 
ern Railroad  Co.  v.  Taylor,  supra.)  In  the  Schlemmer  case 
the  court  said:  "We  are  clearly  of  opinion  that  Schlem- 
mer's  rights  were  in  no  way  impaired  by  his  getting  be- 
tween the  rails  and  attempting  to  couple  the  cars.  So  far 
he  was  saved  by  the  provision  that  he  did  not  assume  the 
risk,"  Under  the  Illinois  statute  plaintiff  cannot  be  held  to 
have  assumed  the  risk  of  injury  by  going  between  the  cars 
in  the  performance  of  his  duties,  and  it  does  not  appear  that 
he  was  negligent  in  any  other  respect. 

It  is  also  contended  that  the  verdict  was  contrary  to  cer- 
tain instructions  given  by  the  court  on  behalf  of  defendant. 
The  instructions  referred  to,  we  think,  did  not  correctly 
state  the  law,  but  they  were  altogether  favorable  to  defend- 
ant and  could  not  possibly  have  prejudiced  it  before  the 
jury.  A  verdict  will  not  be  disturbed  which  is  in  accord- 
ance with  the  law  and  the  evidence,  even  if  it  is  contrar)' 
to  erroneous  instructions  given  at  the  request  of  the  party 
against  whom  the  verdict  is  rendered.  McNulta  v.  Bnschf 
134  111.  46;  West  Chicago  Street  Railroad  Co.  v.  Mannings 
170  id.  417;  Dickson  v.  Sunft  Co.  238  id.  62. 

The  judgment  of  the  Appellate  Court  is  affinned. 

Judgment  afhrnied. 
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Sophia  Reining,  Guardian,  Plaintiff  in  Error,  w.  Henry 
MUH1.LER  et  al.  Defendants  in  Error. 

Opinion  Hied  February  25,  ipii. 

1.  Appeals  and  errors — the  question  whether  one  statute  is  re- 
pealed by  another  is  not  a  constitutional  one.  Whether  two  stat- 
utes are  in  conflict,  and  if  so,  whether  one  is  repealed  by  the  other, 
is  a  question  of  judicial  construction  and  not  a  constitutional  one. 

2.  Same — when  constitutional  question  is  not  involved.  A  con- 
stitutional question  is  not  involved  upon  the  mere  assertion  of 
counsel  that  a  statute  is  unconstitutional,  where  no  claim  is  made 
that  it  conflicts  with  any  provision  of  the  constitution  or  that  it 
was  beyond  the  power  of  the  legislature,  but  only  that  it  conflicts 
with  another  statute  conferring  certain  rights. 

3.  Same — when  Supreme  Court  is  without  jurisdiction.  Where 
the  only  questions  in  controversy  in  a  suit  brought  by  a  guardian 
on  a  note  are  whether  there  should  have  been  an  administration  on 
the  estate  of  the  deceased  payee,  and  whether,  if  no  administra- 
tion was  necessary  and  the  title  to  the  note  vested  in  the  minor 
heirSy  the  Statute  of  Limitations  was  a  good  defense  against  such 
minors,  the  judgment  should  be  reviewed  by  the  Appellate  Court 
and  not  by  the  Supreme  Court. 

Writ  o?  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon,  Henry  C.  Ward,  Judge,  presiding. 

Albert  Wesi^ey  Gottschai^k,  for  plaintiff  in  error. 

Louis  M.  Kane,  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Sophia  Reining,  plaintiff  in  error,  as  guardian  of  Henry 
Reining,  Louis  Reining  and  Wilhelm  Reining,  minors  and 
heirs-at-law  of  Fred  Reining,  deceased,  brought  her  suit  in 
the  municipal  court  of  Chicago  against  Henry  Mueller  and 
Minnie  Mueller,  defendants  in  error,  on  a  promissory  note 
made  by  the  defendants  on  November  29,  1897,  payable 
one  year  after  date  to  said  Fred  Reining,  for  $200,  with  in- 
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terest  at  six  per  cent,  and  containing  a  power  of  attorney 
to  confess  judgment  for  the  amount  of  the  note,  with  costs 
and  $25  as  attorney's  fees.  The  defendant  Henry  Mueller 
filed  an  affidavit  of  merits,  stating  that  his  defenses  were 
the  Statute  of  Limitations  and  his  discharge  in  bankruptcy 
on  February  19,  1906.  The  defendant  Minnie  Mueller  filed 
her  affidavit  that  she  had  a  meritorious  defense  under  the 
Statute  of  Limitations.  The  cause  was  tried  by  the  court 
and  the  following  facts  were  proved  or  admitted:  The 
note  was  made  by  the  defendants  for  money  received  by 
the  defendant  Henry  Mueller,  and  the  payee,  Fred  Reining, 
died  on  April  7,  1898,  before  its  maturity,  leaving  plaintiff, 
his  widow,  and  the  three  children  for  whom  she  is  guard- 
ian, his  heirs-at-law.  He  had  no  debts  and  his  funeral  ex- 
penses were  paid  in  full  within  a  month  after  his  death. 
No  administrator  was  ever  appointed  but  letters  were  is- 
sued by  the  probate  court  of  Cook  county  to  the  plaintiff, 
as  guardian  of  the  minor  heirs.  The  widow  never  claimed 
any  widow's  award  or  interest  in  the  note  or  proceeds  but 
waived  all  interest  therein  for  the  benefit  of  the  children. 
The  note  was  offered  in  evidence  and  objected  to  on  the 
ground  that  neither  the  minors,  nor  their  guardian  suing 
for  them,  could  maintain  the  action  and  that  no  suit  could 
be  brought  except  by  an  administrator.  The  court  decided 
that  an  administrator  of  the  payee  was  the  only  one  who 
could  bring  the  suit  and  entered  judgment  in  favor  of  the 
defendants.  The  plaintiff  sued  out  a  writ  of  error  from 
this  court  on  the  ground  that  the  validity  of  a  statute  was 
involved  in  the  suit. 

The  proviso  to  section  18  of  the  Administration  act,  as 
amended  and  in  force  July  i,  1905,  (Laws  of  1905,  p.  2,) 
provides  that  when  the  heirs  are  residents  of  this  State  and 
the  estate  is  solvent  and  without  minor  heirs  and  it  is  de- 
sired by  the  parties  in  interest  to  settle  the  estate  without 
administration  the  provisions  for  granting  administration 
of  the  estate  shall  not  apply,  and  the  only  question  which 
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counsel  for  plaintiflf  in  error  alleges  arose  in  the  suit,  under 
the  constitution,  was  whether  that  provision  conflicted  with 
section  i8  of  the  act  in  regard  to  guardians  and  wards,  as 
amended  and  in  force  July  i,  1881,  (Laws  of  1881,  p.  98,) 
which  provides  that  the  guardian  shall  appear  for  and  rep- 
resent his  ward  in  legal  suits  and  proceedings.    Counsel  as- 
serts that  the  provision  of  section  18  of  the  Administration 
act  is  unconstitutional  and  therefore  void,  but  he  makes  no 
claim  that  it  is  in  conflict  with  any  provision  of  the  consti- 
tution or  that  the  legislature  might  not  lawfully  create  such 
a  provision.    If,  as  he  contends,  the  two  provisions  are  not 
reconcilable,  the  only  question  is  which  of  the  two  is  in 
force,  and  the  question  whether  an  act  has  been  repealed, 
either  expressly  or  by  implication,  is  merely  a  matter  of 
judicial  construction.     There  was  no  evidence  of  a  dis- 
charge in  bankruptcy  of  one  of  the  defendants,  and  the 
controversy  between  the  parties  related  only  to  questions 
whether,  under  the  rules  of  law  declared  by  this  court  in 
Leiifis  V.  Lyons,  13  111.  117,  People  v.  Abbott,  105  id.  588, 
and  Cottercll  v.  Coen,  246  id.  410,  it  was  necessary  to  have 
administration  of  the  estate,  and  if  there  was  no  such  re- 
quirement and  the  title  to  the  note  vested  in  the  heirs, 
whether  the  Statute  of  Limitations  was  a  good  defense 
against  the  minors.     These  questions  do  not  involve  any 
matter  over  which  this  court  has  jurisdiction  on  a  writ  of 
error  to  the  trial  court. 

The  case  is  transferred  to  the  Appellate  Court  for  the 
First  District,  and  the  clerk  of  this  court  will  transmit  the 
transcript  and  all  files  in  the  case,  with  the  order  of  trans- 
fer, to  the  clerk  of  said  Appellate  Court. 

Case  transferred. 
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Edward  M.  Cummings,  Appellant,  vs.  The  City  of  Chi- 
cago, Appellee. — Melvii^le  G.  Hou>ing,  Appellant,  vs. 
The  City  op  Chicago,  Appellee. — ^John  A.  Ploner, 
Appellant,  vs.  The  City  of  Chicago,  Appellee. 

Opinion  filed  February  25,  ipii. 

MuNiciPAi.  CORPORATIONS — wheti  City  oil  inspector  cannot  re- 
cover fees  paid  over  to  city.  One  who  is  appointed  city  oil  in- 
spector under  an  ordinance,  without  any  intention  or  attempt,  by 
himself  or  by  the  city,  to  comply  with  the  Oil  Inspection  statute, 
either  in  his  appointment  or  qualification,  is  not  a  de  jure  or  a 
de  facto  oil  inspector  under  the  statute  but  acts  only  by  authority 
of  the  ordinance,  and  if  he  agrees  to  be  bound  by  the  ordinance 
and  pay  over  fees  to  the  city  he  cannot  subsequently  deny  the  ob- 
ligation of  the  ordinance  or  dispute  the  city's  title  to  fees  paid 
over.     (C173;  of  Chicago  v.  Burke,  226  111.  191,  followed.) 

Appeai,  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  LocKWOOD  Honore,  Judge,  presiding. 

James  Hamii^ton  Lewis,  and  Hoyne,  O'Connor, 
HoYNE  &  Irwin,  (Maci^ay  Hoyne,  of  counsel,)  for  ap- 
pellants. 

Edward  J.  Brundage,  Corporation  Counsel,  and  WiL- 
UAM  K.  Otis,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  appellant  Melville  G.  Holding  acted  as  oil  inspector 
of  the  city  of  Chicago  from  November  4,  1901,  to  June  15, 
1903,  under  an  appointment  by  the  mayor,  confirmed  by 
the  city  council.  Soon  after  his  appointment  he  entered 
into  a  written  agreement  with  the  city  to  receive  as  his 
salary,  in  full  compensation  for  his  services  as  inspector 
and  in  lieu  of  all  charges  and  emoluments  pertaining  to  the 
office,  such  sum,  not  less  than  $300  a  month,  as  might  be 
fixed  by  ordinance,  payable  from  the  receipts  of  the  office; 
to  appoint,  subject  to  the  approval  of  the  mayor,  such  num- 
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ber  of  deputies  as  the  city  council  might  prescribe  by  ordi- 
nance, at  salaries,  payable  monthly,  to  be  fixed  by  ordinance ; 
to  make  monthly  written,  sworn  reports  of  all  receipts,  fees, 
charges  and  emoluments  of  the  office,  and  at  the  same  time 
to  pay  to  the  comptroller  the  full  amount  thereof,  less  the 
salaries  of  the  inspector  and  his  deputies  and  the  other  nec- 
essary expenses  of  the  office,,  including  the  cost  and  main- 
tenance of  necessary  instruments  and  apparatus,  and  in  all 
respects  to  follow  and  be  bound  by  the  ordinances  of  the 
city  relating  to  the  duties  of  the  office.     During  all  the 
time  Holding  acted  as  inspector  he  made  the  monthly  pay- 
ments mentioned  in  this  agreement  and  complied  with  its 
terms  in  all  other  respects.     On  July  15,  1909,  he  filed  in 
the  circuit  court  of  Cook  county  a  bill  against  the  city  seek- 
ing to  have  the  contract,  and  all  settlements  made  under 
it,  declared  void  and  the  city  compelled  to  return  all  the 
monthly  payments  made  under  it,  which  were  alleged  to  ex- 
ceed $19,000.     The  appellant  Edward  M.  Cummings  suc- 
ceeded Holding  and  acted  as  oil  inspector  from  June  15, 
1903,  to  May  22,   1905.     Before  entering  upon  the  per- 
formance of  his  duties  he  entered  into  the  same  agreement 
as  Holding  and  complied  with  it  so  long  as  he  acted  as  in- 
spector.    On  June  8,  1909,  he  filed  a  bill  similar  to  Hold- 
ing's, claiming  over  $18,000.     John  A.  Ploner,  who  was 
Cummings'  successor  and  acted  as  oil  inspector  from  May 
22,  1905,  to  May  I,  1907,  entered  into  the  same  agreement 
as  his  predecessors,  complied  with  it  during  most  of  the 
time  he  acted,  and  filed  a  similar  bill  on  July  8,  1909,  claim- 
ing over  $12,000.     The  court  dismissed  the  bills,  after  a 
hearing"  upon  the  pleadings  and  evidence,  for  want  of  equity, 
and  the   complainants  appealed  to  this  court,  the  validity 
of  a  municipal  ordinance  being  involved,  and  the  court  hav- 
ing made  the  required  certificate.     The  appeals  have  been 
submitted  and  considered  together. 

Chapter  104  of  the  Revised  Statutes  provides  for  the 
appointment  of  an  oil  inspector  under  certain  conditions, 
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the  manner  of  fixing  his  compensation,  the  term  of  his  of- 
fice, his  qualification  and  duties.    Various  ordinances  were 
passed  by  the  city  council  on  the  subject  of  oil  inspection, 
which  are  set  out  in  the  opinion  in  the  case  of  City  of  Chi- 
cago V.  Burke,  226  111.  191.     Burke  was  appointed  oil  in- 
spector in  April,  1897,  and  acted  as  such  inspector,  tmder 
successive  appointments,  until  October,  1901.    His  appoint- 
ments were  made  under  the  city  ordinances,  as  was  sup- 
posed, and  his  official  actions  were  supposed  to  be  controlled 
by  those  ordinances.     He  made  monthly  reports,  as  re- 
quired by  the  ordinances,  and  monthly  payments  of  the 
amount  of  the  receipts  of  the  office  shown  by  such  reports. 
He  submitted  bills  of  the  salaries  and  expenses  of  the  of- 
fice, and  these  were  paid  by  the  city.    Many  of  his  reports 
were  false,  and  in  October,  1 901,  he  had  received  more  than 
$30,000  of  fees  and  charges  which  he  had  failed  to  report 
or  pay  over.    He  was  indicted  for  the  embezzlement  of  this 
sum,  and  then,  while  denying  the  existence  of  any  shortage, 
he  paid  to  the  city  comptroller  $30,000,  to  be  held  as  secur- 
ity for  any  shortage  which  might  be  found.     A  few  days 
later  he  sued  out  a  writ  of  habeas  corpus  from  the  circuit 
court,  the  result  of  which  was  that  he  was  discharged  on 
the  ground  that  he  was  legally  appointed  oil  inspector  un- 
der the  statute  and  that  the  fees  for  inspection  were  his 
own  property.     Some  time  after,  Burke  brought  suit  to 
have  the  $30,000  thus  paid  to  the  city  returned  to  him. 
This  was  the  case  cited  above,  and  it  was  there  held  that 
the  mayor  and  city  council  had  no  intention  to  act  in  pur- 
suance of  the  statute  but  under  the  ordinance,  which  con- 
flicted with  the  statute  in  numerous  provisions;  that  Burke 
was  not  appointed  under  the  statute,  and  therefore  was  not 
an  officer  de  jure.    It  was  further  held  that  he  was  not  an 
officer  de  facto  because  he  was  not  appointed,  and  there  was 
no  attempt  to  appoint  him,  to  the  office  of  oil  inspector 
under  the  statute;   he  did  not  act  or  assimie  to  act  as  such 
an  officer  and  did  not  have  the  reputation  of  being  an  oil 
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inspector  under  the  statute ;  there  was  nothing  to  lead  any 
one  to  regard  him  as  an  officer  under  the  statute,  but  his 
reputation  was  that  of  an  officer  under  the  ordinance. 

The  position  of  these  appellants  is  no  stronger  than 
Burke's.  Their  respective  appointments  were  made  in  pre- 
cisely the  same  manner  as  his.  There  was  no  effort  on  the 
part  of  the  mayor  or  council  to  act  in  pursuance  of  the 
statute  and  no  effort  on  the  part  of  either  of  the  appellants 
to  qualify  under  it.  The  city  council  did  not  fix  the  amount 
of  any  bond  under  it,  nor  did  either  of  the  appellants  at- 
tempt to  give  one.  The  bonds,  which  were  given  were  ap- 
proved by  the  council  and  not  by  the  mayor.  The  law  was 
the  same,  the  ordinances  were  the  same,  the  acts  of  appoint- 
ment and  qualification  were  the  same,  and  if  those  acts 
were  not  sufficient  to  constitute  Burke  an  officer  de  jure  or 
de  facto  they  were  not  sufficient  to  constitute  the  appellants 
such  officers. 

There  are  some  differences  in  the  testimony  as  to  the 
circumstances  under  which  the  contracts  were  executed  and 
as  to  what  was  said  by  the  appellants  and  those  concerned 
on  behalf  of  the  city  at  the  times  of  their  execution.  These 
differences  do  not  affect  the  result.  The  contracts  speak  for 
themselves.  They  were  all  executed  before  the  respective 
appellants  began  acting  under  their  appointments.  The  ap- 
pellants were  not  then  officers  either  de  jure  or  de  facto, 
and  the  contracts  make  it  definite,  beyond  question,  that 
they  were  to  act,  not  by  reason  of  any  statutory  right,  but 
under  the  authority  of  the  city  ordinances  relating  to  the 
duties  of  the  office  of  oil  inspector,  which  they  agreed  in 
all  respects  to  follow  and  be  bound  by.  By  virtue  of  the 
ordinance  the  appellants  proceeded,  under  the  agreements, 
to  collect  the  fees  and  pay  to  the  city  the  amount  remaining 
after  the  payment  of  salaries  and  other  expenses.  Their 
title  to  the  money  is  not  different  from  Burke's,  and  they 
can  no  more  deny  the  obligation  imposed  upon  them  by  the 
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ordinance  or  dispute  the  title  of  the  city  than  he  could.   The 
former  case  is  decisive  of  the  rights  of  the  appellants. 

The  decrees  of  the  circuit  court  dismissing  the  bills  for 
want  of  equity  were  right  and  are  affirmed. 

Decrees  affirmed. 


I.  E.  Huston,  Appellant,  vs.  William  H.  Smith  et  al 

Appellees. 

Opinion  filed  February  25,  ipil. 

1.  Duress — what  is  necessary  to  constitute  duress.  To  justify 
setting  aside  a  deed  knowingly  and  regularly  executed  and  ac- 
knowledged, upon  the  ground  that  it  was  obtained  by  duress,  the 
acts  relied  upon  must  amount  to  more  than  mere  importunate  per- 
suasion or  even  threats,  unless  accompanied  by  such  acts  as  in- 
duced the  grantor  to  act  under  fear  of  his  life  or  great  bodily  harm. 

2.  Deeds — when  deed  from  husband  and  wife  should  not  be  set 
aside.  A  deed  by  a  husband  conveying  to  his  wife  his  half  in- 
terest in  property,  which  they  owned  jointly,  upon  the  agreement 
that  she  would  use  her  own  money  to  pay  the  indebtedness  con- 
tracted in  building  the  house,  will  not  be  set  aside  in  equity  where 
the  preponderance  of  the  evidence  shows  that  at  the  time  ihe  deed 
was  made,  and  for  some  time  thereafter,  the  parties  lived  amicably 
together,  and  that  the  acts  relied  upon  to  show  that  the  husband 
w^s  of  unsound  mirid  and  acted  under  duress  or  imdue  influence 
occurred  subsequent  to  the  execution  of  the  deed. 

3.  Same — conveyance  from  husband  to  wife  is  presumed  to  be 
a  gift.  Where  a  husband  conveys  land  to  his  wife  the  presump- 
tion is  that  it  was  intended  as  a  gift,  and  the  burden  is  on  the 
husband  to  overcome  such  presumption  when  seeking  to  set  the 
deed  aside. 

4.  Same — duly  acknowledged  deed  cannot  be  impeached  by  tes- 
timony of  grantor  alone.  The  certificate  of  the  officer  authorized 
by  law  to  take  an  acknowledgment,  that  a  deed  was  executed  and 
acknowledged  by  the  grantor,  cannot  be  overcome  or  impeached 
by  the  testimony  of  the  grantor  alone. 

5.  The  court  reviews  the  evidence  in  this  case,  and  holds  it 
insufficient  to  establish  that  the  deed  here  sought  to  be  set  aside 
was  executed  under  duress  or  during  insanity  produced  by  duress, 
as  alleged  in  the  bill.  , 
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Appeai,  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  W.  B.  ScholfieiJ),  Judge,  presiding. 

F.  L.  Draper,  for  appellant. 

Rai,ph  B.  Holmes,  (George  H.  Mii^Emore,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court :  • 

This  was  a  bill  in  chancery  filed  by  appellant,  I.  E.  Hus- 
ton, in  the  circuit  court  of  Vermilion  county,  on  August 
31,  1909,  against  the  appellees,  Emma  Huston,  William  H. 
Smith,  Jennie  Smith  and  Mary  Robinson,  to  set  aside  a 
deed  executed  on  July  26,  1906,  to  the  undivided  pne-half 
of  lot  10  in  Seminary  addition  to  Danville,  in  said  county, 
made  by  I.  E.  Huston  to  Emma  Huston,  on  the  ground  that 
I.  E.  Huston  was  caused  to  execute  said  deed  by  the  duress 
of  the  said  appellees,  and  that  at  the  time  of  the  execution 
thereof  said  I.  E.  Huston  was  mentally  incapable  of  under- 
standingly  executing  said  deed.  An  answer  and  replication 
were  filed  and  the  case  was  referred  to  a  master  to  take  the 
proofs  and  report  his  conclusions.  The  master  took  the 
proofs,  and,  after  overruling  objections  thereto,  filed  a  re- 
port recommending  that  the  bill  be  dismissed  for  want  of 
equity.  The  objections  were  renewed  as  exceptions  in  the 
circuit  court  and  overruled,  and  a  decree  was  entered  in  ac- 
cordance with  the  recommendations  of  the  master,  and  the 
complainant  has  prosecuted  an  appeal  to  this  court. 

The  bill  alleged  that  the  complainant  was  the  owner  of 
the  undivided  one-half  of  the  premises  in  controversy;  that 
appellees  conspired  and  confederated  together  to  financially 
injure  and  damage  him  and  deprive  him  of  his  property; 
that  they  maliciously  and  wickedly  instituted,  originated  and 
carried  on  against  him  a  systematic  and  continuous  course 
of  cruel  and  inhuman  treatment,  and  by  threats,  demands 
and  commands  insisted  that  he  convey  to  his  wife,  Emma 
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Huston,  his  interest  in  said  premises ;  that  as  a  result  of 
such  treatment  his  health  declined,  and  on  account  of  the 
loss  of  sleep  and  the  continued  wrong  and  nagging  which 
he  was  subjected  to  by  the  appellees  he  was  attacked  with 
locomotor  ataxia,  his  eyesight  was  affected,  his  ability  to 
walk  became  impaired  and  his  mental  and  physical  condi- 
tion was  such  that  he  was  not  capable  of  understandingly 
doing  ordinary  business;  that  on  July  26,  1906,  in  conse- 
quence of  such  condition,  he  yielded  to  the  importunities 
of  his  wife  and  her  relatives  and  conveyed  his  interest  in 
said  premises  to  his  wife,  Emma  Huston. 

In  order  to  make  a  case  under  the  averments  of  this 
bill  it  was  necessary  that  the  complainant  establish,  first, 
that  said  deed  was  executed  in  consequence  of  duress ;  and 
secondly,  that  as  a  result  of  such  duress  a  state  of  insanity 
was  produced  in  the  complainant,  which  existed  at  the  time 
the  deed  was  executed.  Brower  v.  Callender,  105  111.  88; 
Rendleman  v.  Rendlcman,  156  id.  568;  Hagan  v.  WaldOy 
168  id.  646;  Hintz  v.  Hintz,  222  id.  248. 

In  the  Brozvcr  case,  supra,  the  daughters  of  Mary  Oak- 
ley (who  was  eighty  years  of  age  and  in  poor  health) 
threatened  to  have  her  arrested  and  ta}cen  before  the  county 
court  and  have  a  conservator  appointed  for  her  and  to  cause 
the  use  and  control  of  her  property  to  be  taken  from  her, 
and  asserted  they  had  such  power  and  would  immediately 
exercise  it  unless  she  deeded  her  property  to  a  trustee,  and 
she,  apprehensive  of  such  proceedings,  conveyed  her  prop- 
erty to  a  trustee.  Afterwards,  on  a  bill  filed  by  Mary  Oak- 
ley to  set  aside  said  trust  deed,  this  court,  speaking  through 
Mr.  Justice  Scholfield,  said,  on  page  100:  "Without  un- 
dertaking to  define  with  precision  what  will  and  what  will 
not  constitute  such  duress  as  justifies  the  setting  aside  of 
a  deed  knowingly  executed  and  acknowledged  in  due  fonn, 
we  are  clear  the  evidence  here  does  not  establish  such  du- 
ress. Mere  vexation  and  annoyance  are  not  sufficient  for 
that  purpose,  unless,  indeed,  it  be  shown  that  the  mind  was 
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in  that  condition  that  by  reason  of  such  vexation  and  an- 
noyance a  state  of  insanity  was  produced,  which  existed  at 
the  time  of  the  executing  and  acknowledging  of  the  deed. 
Without  disregarding  the  evidence  of  Loucks,  which  we 
cannot  do,  the  trust  deed  was  a  result  finally  reached  by 
Mrs.  Oakley  that  met  with  the  approval  of  her  judgment 
on  grounds  of  personal  convenience  as  well  as  on  other 
grounds.  It  was  not  the  product  of  her  fears, — the  re- 
sult of  a  paralyzed  will, — ^but  of  a  deliberate  and  voluntary 
judgment." 

In  the  Rendleman  case,  supra,  which  was  a  bill  to  set 
aside  a  deed,  it  appeared  that  J.  A.  Wilson  and  a  son  of 
the  appellee,  in  company  with  a  justice  of  the  peace,  went 
to  tlie  home  of  the  appellant  at  night.  Wilson  went  into 
the  house  alone  and  informed  the  appellant  he  was  a  United 
States  officer  and  had  been  sent  by  the  court  at  Springfield 
to  get  a  deed  from  the  appellant  and  his  wife.  Appellant 
refused  to  make  the  deed.  Wilson  stated  if  he  could  not 
get  the  deed  one  way  he  would  another,  and  showed  the 
appellant  a  pistol,  and  slapped  him.  The  justice  of  the 
peace  was  then  called  in  and  the  appellant  asked  him  what 
he  should  do,  and  the  justice  said  he  would  not  advise  him 
as  he  might  advise  him  wrongly.  Appellant  then  retired 
and  talked  with  his  wife,  and  after  some  time  he  stated  he 
would  make  the  deed,  and  the  justice  of  the  peace  then 
prepared  a  deed  and  the  appellant  signed  and  acknowledged 
it.  This  court,  speaking  through  Mr.  Justice  Baker,  on 
page  571  of  the  opinion,  said:  "The  question  presented  for 
our  determination  is  whether  or  not  the  foregoing  state  of 
facts  constitutes  such  fraud  or  duress  as  should  avoid  the 
deed.  In  WUlemin  v.  Dunn,  93  111.  511,  it  was  held  that 
mere  mental  weakness  will  not  authorize  a  court  of  equity 
to  set  aside  an  executed  contract  if  such  weakness  does  not 
amount  to  inability  to  comprehend  the  contract  and  is  un- 
accompanied by  evidence  of  imposition  or  undue  influence. 
And  in  Stover  v.  Mitchell,  45  111.  213,  and  Kerting  v.  Hi/- 
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ton,  152  id.  658,  it  was  held  that  in  order  to  constitute 
duress,  or  such  undue  influence  as  will  avoid  an  executed 
contract,  such  a  pressure  must  be  brought  to  bear  upon  the 
person  seeking  such  avoidance  as  to  interfere  in  some  way 
with  the  free  enjoyment  of  his  rights  of  person  or  of  prop- 
erty. The  record  before  us  does  not  show  that  any  such 
pressure  was  brought  to  bear  upon  the  appellant  as  could 
have  interfered  in  any  way  with  the  free  enjoyment  of  his 
rights,  either  of  person  or  of  property.  At  most  he  was 
but  threatened,  vexed  and  annoyed.  The  threats,  moreover, 
were  made  some  time  prior  to  the  entrance  of  Hagler  and 
the  execution  of  the  deed.  How  they  could  have  so  affected 
his  mind  with  terror  as  to  have  induced  him  to  afterwards 
sign  the  deed  is  not  easily  understood,  for  at  its  execution 
both  his  wife  and  Hagler,  a  disinterested  person,  were  pres- 
ent, and  one  Smith,  an  employee  of  appellant,  and  likewise 
a  disinterested  person,  was  about  the  house,  and  so  there 
could  not  possibly  have  been  any  ground  for  believing  there 
was  present  danger.  And  mere  threats  of  imprisonment, 
for  which  there  is  no  ground,  da  not  constitute  duress, 
as  the  person  threatened  could  not  be  put  in  fear  thereby. 
Nor  do  threats  of  criminal  prosecution  constitute  duress 
when  neither  warrant  has  been  issued  nor  prcx:eedings  com- 
menced. (6  Am.  &  Eng.  Ency.  of  Law,  p.  64,  note  i,  and 
cases  cited.)  In  Hamilton  v.  Smith,  57  Iowa,  15,  it  was 
held  that  where  the  evidence  showed  the  conveyance  was 
an  intelligent,  voluntary  act,  the  fact  that  the  deed  was  ex- 
ecuted reluctantly  and  after  some  threats  had  been  made 
was  insufficient  to  establish  undue  influence  or  duress. — See 
Baldwin  v.  Murphy,  82  111,  485." 

In  the  Hagan  case,  supra,  a  bill  was  filed  to  set  aside 
a  deed  to  a  daughter.  This  court,  speaking  through  Mr. 
Justice  Craig,  on  page  648,  said :  "Bongard  and  his  wife 
were  French.  They  were  both  of  a  quarrelsome  disposi- 
tion, and,  as  appears  from  the  evidence,  they  were  for  many 
years  engaged  in  disputes  and  quarrels  over  various  mat- 
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ters.  At  one  time  they  would  be  in  a  bitter  quarrel  with 
one  daughter,  and  in  a  short  time  peace  would  be  declared 
and  then  a  row  would  be  started  with  the  other  daughter. 
Which  one  was  to  blame  for  the  troubles  which  kept  the 
domestic  relations  of  the  Bongard  family  in  a  constant  tur- 
moil it  is.  somewhat  difficult  to  determine  from  the  evi- 
dence. Some  of  the  neighbors  think  the  old  man  was  the 
cause  of  the  disturbance,  while,  on  the  other  hand,  others 
equally  reliable  and  credible  think  the  blame  should  be 
placed  at  the  old  lady's  door.  But  however  this  may  be, 
these  quarrels  and  family  disturbances  cannot  be  regarded 
sufficient  ground  for  setting  aside  the  deed.  Conceding 
that  Bongard  and  his  wife  lived  in  a  quarrel  for  forty 
years,  that  fact  would  not  vitiate  the  deed.  Unless  the 
wife,  at  the  time  of  executing  the  deed,  was  under  actual 
duress  and  the  deed  was  not  her  act,  it  must  be  sustained. 
If,  at  the  time  the  deed  was  executed,  the  complainant  was 
under  such  coercion  and  restraint  that  her  mind  was  par- 
alyzed from  fear  of  her  life  or  great  bodily  harm  if  she 
refused  to  execute  the  deed,  and  under  such  coercion  the 
deed  was  executed,  then  it  could  not  be  regarded  as  her  act." 
In  the  Hint2  case,  supra,  the  title  to  certain  real  estate 
was  in  the  wife,  upon  which  she  and  her  husband  were 
erecting  a  building  and  the  husband  was  superintending 
its  construction.  The  wife  and  husband  disagreed,  and  he 
stated  he  would  have  nothing  more  to  do  with  the  building 
imtil  his  rights  were  recognized.  This  statement  brought 
on  a  quarrel,  and  the  husband  knocked  his  wife  down  and 
used  violent  language  toward  her,  seized  her  by  the  wrists 
and  twisted  them  until  they  bled,  and  otherwise  cruelly 
treated  her.  Immediately  thereafter  she  went  to  the  office 
of  a  notary  public  near  by  and  after  some  conversation  with 
him  executed  a  deed  conveying  one-half  of  the  premises  to 
her  husband  and  the  other  half  to  her  daughter  and  re- 
turned and  delivered  it  to  her  husband,  who  placed  it  in 
a  drawer  with  his  other  papers.  The  wife  within  a  few 
*  4  8  -2  9  n        ^ 
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weeks  took  the  deed  from  the  drawer  and  tore  it  up.  She 
afterwards  filed  a  bill  for  divorce,  in  which  she  alleged  the 
deed  had  been  procured  by  duress,  fraud  and  undue  influ- 
ence, and  prayed  that  it  be  set  aside  as  a  cloud  upon  her 
title.  This  court,  speaking  through  Mr.  Justice  Wilkin,  on 
page  252,  said:  "The  only  question  for  determination  is 
w'hether  these  facts  are.  sufficient  to  entitle  appellant  to  the 
relief  prayed.  The  allegation  of  her  bill  is  that  the  execu- 
tion of  the  deed  was  procured  by  duress,  fraud  and  undue 
influence.  The  undue  influence  which  will  justify  the  set- 
ting aside  of  a  deed  must  be  of  such  a  character  as  to  de- 
prive the  grantor  of  free  agency.  (Shea  v.  Murphy,  164 
111.  614.)  To  justify  the  setting  aside  of  a  deed  on  the 
ground  of  duress  the  grantor  must  at  the  time  of  its  exe- 
cution have  been  in  such  fear  of  his  or  her  life  or  of  bodily 
harm  in  case  of  refusal,  as  to  so  affect  the  mind  that  the 
execution  of  the  deed  was  not  his  voluntary  act.  (Hagan 
v.  Waldo,  168  111.  646.)  Mere  vexation,  annoyance  and 
threats  of  personal  injury,  or  of  imprisonment  for  which 
there  is  no  ground,  or  threats  of  criminal  prosecution,  do 
not  constitute  duress,  where  no  proceeding  has  been  com- 
menced and  no  warrant  issued.  We  have  held  that  show- 
ing the  grantor  a  pistol  and  slapping  him,  to  induce  him  to 
sign  a  deed,  which  acts  took  place  some  time  before  the 
actual  signing,  did  not  constitute  duress,  where  it  appeared 
the  grantor  did  not  conclude  to  sign  the  instrument  until 
after  deliberation  and  taking  advice.  (Rendleman  v.  Ren- 
dleman,  156  111.  568.)  Under  these  rules  of  law  it  is  clear 
the  evidence  in  this  record  does  not  sustain  the  allegations 
of  complainant's  bill." 

The  evidence  is  ^conflicting,  but  it  tends  to  prove  that 
I.  E.  Huston,  who  was  an  eye  and  ear  doctor,  and  Emma 
Huston,  his  wife,  had  by  their  joint  earnings  accumulated 
enough  property  to  buy  and  pay  for  a  house  which  cost 
$1750.  This  house  was  subsequently  sold  and  the  money 
divided  equally  between  them.    They  then  went  to  Chicago, 
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where  the  appellant  spent  a  good  share  of  his  portion  of 
the  proceeds  of  the  sale  in  attending  a  post-graduate  course 
in  medicine.  They  then  went  to  Danville,  where  appellant 
engaged  in  the  practice  of  his  profession,  and  soon  there- 
after they  purchased  the  premises  in  question  for  $1700, 
which  was  conveyed  to  them  jointly.  Of  the  purchase 
money  $850  was  paid  by  Emma  Huston  and  $50  by  I.  E. 
Huston,  and  the  balance  was  borrowed  of  Mary  Robin- 
son, a  sister  of  Emma  Huston.  They  afterwards  erected  a 
dwelling  house  upon  said  premises.  Nine  hundred  dollars 
were  borrowed  of  Mary  Robinson,  $1650  of  William  H. 
Smith,  a  brother-in-law  of  Emma  Huston^  and  $1400  of 
E.  X.  Leseure,  which  was  used  in  paying  for  the  construc- 
tion of  said  dwelling  house,  and  when  completed  the  doctor 
and  Mrs.  Huston  occupied  said  dwelling  house  as  a  home. 
Subsequently  Emma  Huston  received  an  inheritance  of 
$2600,  and  she  agreed  with  the  doctor  if  he  would  convey 
his  interest  in  the  home  to  her  she  would  use  the  $2600 
which  she  had  inherited  from  her  mother  in  paying  the 
indebtedness  which  they  had  contracted  for  the  purpose  of 
building  said  house.  The  doctor  went  to  a  lawyer's  office 
in  Danville  and  had  the  deed  prepared  conveying  his  inter- 
est in  said  premises  to  his  wife  and  signed  and  acknowl- 
edged it  and  carried  it  home  with  him,  and  Emma  Huston 
then  signed  the  deed  and  acknowledged  it  over  the  tele- 
phone before  the  notary  public  who  had  taken  the  acknowl- 
edgment of  I.  E.  Huston,  and  the  doctor  then  delivered  the 
deed  to  his  wife  and  she  had  it  recorded.  After  the  con- 
veyance the  doctor  and  Mrs.  Huston  lived  in  the  house  for 
some  months  in  perfect  harmony,  when  they  had  trouble 
over  the  refusal  of  Emma  Huston  to  sign  a  note  with  her 
husband  to  raise  money  with  which  to  buy  stock  in  an  insur- 
ance company  in  which  he  had  become  interested.  There- 
after the  appellant  became  afflicted  with  locomotor  ataxia, 
which  impaired  his  ability  to  walk  and  to  see,  and  there- 
after he  requested  his  wife  to  re-convey  to  him  the  half 
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interest  in  said  premises,  which  she  declined  to  do.    He 
thereupon  filed  this  bill  against  her.     Subsequent  to  the  fil- 
ing of  this  bill  Emma  Huston  filed  a  bill  for  divorce  against 
the  doctor  charging  him  with  extreme  and  repeated  cru- 
elty and  adultery,  and  the  doctor  filed  a  cross^bill  charging 
Emma  Huston  with  adultery.     The  adultery  charges  on 
both  sides  were  abandoned  and  the  case  was  tried  on  the 
charge  of  extreme  and  repeated  cruelty  contained  in  the 
original  bill,  and  the  jury  found  in  favor  of  the  defendant 
in  the  original  bill,  which  verdict  was  set  aside  by  the  court 
and  the  divorce  case  was  not  disposed  of  at  the  time  a  de- 
cree was  entered  in  this  case.     The  charges  and  counter- 
charges made  by  the  respective  parties  against  each  other 
alienated  the  parties,  and  the  wife  would  not  permit  the  ap- 
pellant to  enter  the  home  and  the  appellant  broke  down  the 
doors,  which  led  to  his  arrest.    Those  matters  are,  however, 
immaterial,  we  think,  as  they  all  occurred  subsequent  to  the 
execution  of  the  deed  now  sought  to  be  annulled  and  set 
aside.    The  appellant  testified  he  was  forced  to  execute  the 
deed  by  reason  of  the  threats  and  importunities  of  his  wife, 
Miss  Robinson  and  Mr.  and  Mrs.  Smith.  *  He  is  uncorrobo- 
rated, however,  and  Emma  Huston,  Mr.  and  Mrs.  Smith 
and  Miss  Robinson  deny  they  forced  or  induced  Dr.  Hus- 
ton to  convey  said  premises  to  the  appellee  Emma  Huston. 
On  the  question  of  the  mental  incapacity  of  the  appel- 
lant to  make  the  deed  in  July,  1906,  the  testimony  of  the 
appellant,  I.  E.  Huston,  stands  substantially  alone,  while 
numerous  witnesses  who  knew  him  well,  several  of  whom 
he  was  treating  in  July,  1906,  testified  that  in  1906  he  was 
mentally  soimd.    The  appellant  admits  that  at  the  time  he 
executed  the  deed  he  was  practicing  his  profession,  and"  it 
appears  from  his  testimony  that  the  year  1906  was  the  most 
successful  year,  financially,  he  ever  had  while  in  practice  in 
Danville.     We  think  that  while  I.  E.  Huston  was  afflicted 
with  locomotor  ataxia  or  some  other  disease  shortly  after 
he  executed  said  deed,  it  is  clear  he  was  not  insane  on 

Digitized  by  VjOOQIC 


Fek.MI.]  Huston  v.  Smith.  405 

July  26,  1906,  and  that  the  deed  was  not  executed  as  a  re- 
sult of  duress.  Subsequent  to  1906  Dr.  Huston  and  his 
wife  and  Mr.  Smith  and  his  wife  were  in  Florida  together 
for  a  number  of  weeks,  and  upon  their  return  home  Mr. 
Smith  and  wife  made  their  home  with  Dr.  Huston  and  wife, 
and  apparently  they  were  on  the  most  intimate  and  friendly 
terms  for  some  time  subsequent  to  the  execution  of  the  deed. 

We  have  read  the  evidence  and  it  falls  far  short  of 
making  a  case  within  the  rule  announced  in  the  cases  from 
which  excerpts  from  the  opinions  have  been  set  out  in 
this  opinion,  and  we  are  impressed  with  the  fact  that  at 
the  time  the  deed  sought  to  be  set  aside  was  executed  the 
relations  between  Dr.  Huston  and  his  wife  were  amicable 
but  that  thereafter  they  became  hostile  to  each  other.  The 
law  is  well  settled  that  when  a  husband  conveys  property  to 
his  wife  the  presumption  is  that  it  was  intended  as  a  gift, 
(Fijsette  v.  Fizette,  146  111.  328;  Lewis  v.  McGrath,  191  id. 
401 ;)  and  the  burden  is  upon  the  husband  to  overcome  that 
presumption.  There  is  no  evidence  in  this  record  to  show 
that  Emma  Huston,  in  obtaining  said  deed,  in  any  way 
overreached  her  husband,  or  that  she  induced  him  to  convey 
said  premises  to  her  with  a  view  to  then  abandon  him,  as 
was  the  case  in  Hursen  v.  Hursen,  212  111.  377.  Where  a 
deed  has  been  acknowledged  and  contains  the  certificate  of 
an  officer  authorized  by  law  to  take  an  acknowledgment,  the 
certificate  of  the  officer  showing  that  the  deed  was  executed 
and  acknowledged  by  the  grantor  cannot  be  overcome  or 
impeached  by  the  testimony  of  the  grantor  alone.  (Dick- 
erson  v.  Bvans,  84  111.  451;  Slackman  v.  Hawks,  89  id. 
512.)  As  was  said  in  Hintz  v.  Hintz,  supra,  it  may  be  the 
appellant  acted  unwisely  in  conveying  his  interest  in  said 
premises  to  his  wife.  He  cannot,  however,  in  this  proceed- 
ing have  any  relief,  as  courts  of  equity  cannot  arbitrarily 
grant  relief  against  the  acts  of  indiscretion  and  folly. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  aflirmed. 
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^  Wilson  H.  Stubbings,  Jr.,  et  ah  PlaintiflFs  in  Error,  vs. 
Wilson  H.  Stubbings,  Sr.,  et  al.  Defendants  in  Error. 

Opinion  filed  February  2§,  igii. 

1.  Trusts — when  trust,  if  any  is  intended,  is  an  express  /ri«i. 
Where  a  wife  voluntarily  conveys  her  lands  to  her  husband  by 
deeds  of  convey^ce  absolute  in  form,  and  subject  to  no  limitationr 
other  than  her  oral  statement  at  the  time  the  deeds  were  made  that 
she  was  making  the  deeds  to  enable  her  husband  to  manage  her 
business  for  her,  the  trust,  if  any  is  created,  is  an  express  one,  and, 
as  against  a  plea  of  the  Statute  of  Frauds,  is  non-enforceable. 

2.  Same — a  trustee  cannot,  after  divesting  himself  of  all  inter- 
est, impress  a  trust  upon  the  property,  A  trustee  having  divested 
himself  of  all  interest  in  property  by  an  absolute  conveyance  can 
not  thereafter  convert  the  person  taking  under  the  conveyance  into 
a  trustee  by  his  written  or  oral  declarations,  or  by  admitting  the 
trust  in  his  answer  to  a  bill  filed  by  the  alleged  beneficiaries 'to  es- 
tablish the  trust. 

3.  Same — facts  must  be  clearly  proved  to  authorise  court  to  de- 
clare a  trust  upon  oral  testimony.  To  authorize  the  court  to  im- 
press a  trust  upon  property  upon  oral  testimony  it  is  essential,  even 
though  the  Statute  of  Frauds  be  not  pleaded,  that  the  facts  be  es- 
tablished by  clear  and  convincing  proof,  and  unless  the  testimony 
is  of  that  character  the  court  is  justified  in  denying  the  relief. 

4.  Same — when  trust  cannot  be  declared  in  favor  of  heirs,  A 
wife  may,  if  she  sees  fit,  give  all  of  her  property  to  her  husband, 
and  if  she  does  so,  the  mere  facts  that  she  made  the  deeds  to  him 
without  consideration,  and  that  he  was  unsuccessful  in  his  man- 
agement of  the  property  and  transferred  the  same  in  settlement  of 
a  decree  against  him,  do  not  entitle  tlie  wife  to  have  a  trust  de- 
clared against  the  property  in  the  hands  of  the  transferee,  nor,  in 
case  of  her  death,  can  a  trust  be  declared  in  favor  of  her  heirs. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Juuan  W.  Mack,  Judge,  presiding. 

Arba  N.  Waterman,  for  plaintiffs  in  error. 

Hopkins,  Peffers  &  Hopkins,  for  defendants  in  er- 
ror William  W.  Durham,  individually  and  as  administrator, 
Frank  J.  Durham,  Anna  A.  Durham  and  Fred  A.  Dolph. 
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Mr.  Justice  Hand  delivered  the  opinion  of  tlie  court : 

This  was  a  bill  in  chancery  filed  by  the  plaintiffs  in  er- 
ror, Wilson  H.  Stubbings,  Jr.,  and  Ruth  V.  Stubbings,  a 
minor,  by  Anna  Johnson,  her  next  friend,  in  the  circuit 
court  of  Cook  county,  against  Wilson  H.  Stubbings,  Sr., 
Pettruella  Durham,  William  W.  Durham,  Fred  A.  Dolph, 
George  A.  Follans^ee,  Wilhelmina  Johnson,  and  other  de- 
fendants, which  bill  was  twice  amended,  to  impress  a  trust 
in  favor  of  the  complainants  upon  certain  real  estate  de- 
scribed in  the  bill,  the  legal  title  to  which  stood  in  the  names 
of  the  defendants,  or  some  of  them,  and  for  an  accounting, 
and  that  certain  conveyances  in  said  bill  of  complaint  men- 
tioned be  declared  void  and  removed  as  clouds  upon  the 
complainants'  title.  After  the  filing  of  the  bill  Pettruella 
Durham  died  and  her  death  was  suggested  upon  the  record, 
and  William  W.  Durham,  her  administrator,  and  her  chil- 
dren, Anna  A.  Durham  and  Frank  J.  Durham,  were  made 
parties  defendant  in  her  stead.  Answers  and  replications 
were  filed  and  a  trial  was  had  before  the  court  and  a  de- 
cree was  entered  dismissing  the  bill  for  want  of  equity,  and 
the  complainants  have  sued  out  a  writ  of  error  to  reverse 
the  decree  of  the  circuit  court. 

It  appears  from  the  pleadings  and  proofs  that  Peter 
Johnson,  the  grandfather  of  complainants,  departed  this 
life,  intestate,  in  Chicago,  on  the  third  day  of  April,  1872, 
leaving  him  surviving  Wilhelmina  Johnson,  his  widow,  and 
Anna  A.  Johnson,  Pettruella  Johnson  and  Frank  J.  John- 
son, his  children  and  sole  heirs-at-law,  aJl  of  said  children 
being  minors  at  the  time  of  their  father's  death;  that 
Frank  J.  Johnson  departed  this  life,  intestate  and  unmar- 
ried, on  the  1 2th  day  of  September,  1882,  leaving  him  sur- 
viving* his  mother,  Wilhelmina  Johnson,  and  his  sisters, 
Anna  A.  and  Pettruella  Johnson;  that  Peter  Johnson,  at 
the  time  of  his  death,  left  a  large  estate,  consisting  of  per- 
sonal property  of  the  value  of  $50,000  and  real  estate  in 
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Illinois  and  in  the  States  of  Michigan  and  Wisconsin;  that 
at  the  time  of  the  death  of  Peter  Johnson  the  defendant 
Wilson  H.  Stubbings,  Sr.,  was  a  young  man  without  prop- 
erty or  business  experience,  working  at  the  painters'  trade 
in  the  city  of  Chicago;  that  he  had  done  some  work  for 
Peter  Johnson,  and  soon  after  Johnson's  death  commenced 
making  his  home  with  Mrs.  Johnson  and  her  daughters, 
and  soon  had  so  far  ingratiated  himself  into  their  confi- 
dence that  he  had  obtained  control  of  the  Johnson  estate; 
that  in  the  course  of  time  he  married  Anna  A,,  the  eldest 
daughter,  and  the  complainants,  Wilson  H.  Stubbings,  Jr., 
and  Ruth  V.  Stubbings,  and  another  child  who  died  during 
infancy,  were  the  fruits  of  their  marriage;  that  within  a 
few  years  of  the  marriage  of  Wilson  H.  Stubbings,  Sr., 
and  Anna  A.  Johnson,  Stubbings  had  obtained  deeds  from 
Mrs.  Johnson  and  her  daughters  to  substantially  all  the 
real  estate  of  which  Peter  Johnson  died  seized  and  was 
selling  the  same  and  re-investing  the  proceeds  as  he  saw 
fit;  that  the  daughter  Pettruella  Johnson  married  the  de- 
fendant William  W.  Durham,  and  after  the  marriage  she 
filed  a  bill  against  Wilson  H.  Stubbings,  Sr.,  for  an  account- 
ing, in  the  superior  court  of  Cook  county,  and  obtained  a 
decree  in  1898  against  him  for  $164,919.14;  that  she  after- 
wards filed  a  creditor's  bill  against  said  Wilson  H.  Stub- 
bings, Sr.,  based  upon  the  said  decree,  and  in  compromise 
and  settlement  of  said  decree  Wilson  H.  Stubbings,  Sr., 
conveyed  to  Pettruella  Durham  all  the  real  estate  which 
he  then  had,  and  which  was  the  property,  or  the  proceeds 
thereof,  which  he  received  title  to  from  Mrs.  Johnson  and 
his  wife,  Anna  A.,  and  Mrs.  Durham.  Shortly  after  Mrs. 
Durham  had  received  title  to  said  real  estate  from  Wilson 
H.  ^tubbings,  Sr.,  he  attempted  to  cloud  her  title  to  said 
property  by  filing  in  the  recorder's  office  in  Cook  county 
certain  affidavits  which  stated  that  while  Pettruella  Durham 
was  the  holder  of  the  legal  title  to  said  real  estate  he  was 
the  owner,  in  equity,  of  the  undivided  one-half  thereof, 
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whereupon  Mrs.  Durham  filed  a  bill  in  chancery  in  the  cir- 
cuit court  of  Cook  county  to  remove  said  affidavits  from 
the  land  records  of  said  county  as  clouds  upon  her  title. 
Wilson  H.  Stubbings,  Sr.,  answered  the  bill  and  averred 
he  was  the  owner  of  a  one-half  part  of  said  real  estate, 
and  he  also  filed  a  cross-bill  in  which  he  set  up  the  same 
state  of  facts  as  was  averred  in  his  answer,  and  asked  for 
affirmative  relief.  The  cross-bill  was  answered  and  repli- 
cations were  filed,  and  upon  a  hearing  the  cross-bill  was 
dismissed  and  the  relief  prayed  for  in  the  original  bill  was 
granted,  which  decree  was  affirmed  by  this  court.  (Sttcb- 
bings  v.  Durham,  210  111.  542.)  The  decree  in  that  case 
was  affirmed  in  this  court  on  June  23,  1904.  The  bill  in 
this  case  was  filed  in  the  name  of  the  children  of  Wilson 
H.  Stubbings,  Sr.,  on  September  15,  1904,  the  object  of  the 
bill  being  to  have  it  established  and  decreed  that  Wilson  H. 
Stubbings,  Sr.,  held  the  property  which  he  had  conveyed  to 
Mrs.  Durham  in  settlement  of  the  decree  which  she  had  ob- 
tained against  him,  in  trust  for  his  wife,  Anna  A.,  and  she 
having  died  intestate  in  1883,  complainants  inherited  said 
trust  estate  from  their  mother,  and  that  at  the  time  of  the 
filing  of  this  bill  he  held  said  real  estate  in  trust  for  the 
complainants. 

In  the  answer  filed  in  this  case  Wilson  H.  Stubbings, 
Sr.,  admitted  he  held  the  lands  described  in  the  bill  in  trust 
for  his  wife,  Anna  A.,  during  her  lifetime,  and  that  since 
her  death  he  had  held  said  lands  in  trust  for  the  complain- 
ants, as  her  heirs.  He  testified  before  the  court,  upon  the 
trial,  that  at  the  time  the  lands  which  belonged  to  Peter 
Johnson  at  the  time  of  his  death  were  conveyed  to  him,  he 
purchased  the  interest  of  Wilhelmina  Johnson  and  Pettru- 
ella  Johnson  therein  and  paid  for  th«  same,  but  that  his 
wife,  Anna  A.,  conveyed  to  him  her  interest  therein  with- 
out consideration  and  to  enable  him  to  manage  the  same 
for  her  benefit,  and  that  he  held  her  interest  therein  in  trust 
and  not  as  owner.    One  E.  P.  Barnett  also  testified  that  in 
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1882  he  was  a  clerk  in  the  office  of  George  S.  Willetts,  a 
lawyer  in  the  city  of  Chicago,  and  was  present  on  several 
occasions  when  deeds  were  executed  and  delivered  by  Wil- 
helmina  Johnson,  Anna  A.  Stubbings  and  Pettruella  John- 
son to  Wilson  H.  Stubbings,  Sf . ;  that  while  he  understood 
that  Mrs.  Johnson  and  Pettruella  Johnson  were  selling  and 
conveying  their  interests  in  said  lands  to  Wilson  H.  Stub- 
bings, Sr.,  Mrs.  Stubbings  in  each  instance  stated  that  she 
was  conveying  the  interest  in  the  lands  to  her  husband  so 
that  he  could  manage  her  property  for  her,  and  that  Mr. 
Willetts  challenged  his  attention  to  that  fact  and  asked  him 
to  remember  it ;  that  although  more  than  twenty  years  had 
elapsed  between  the  time  of  the  execution  of  the  deeds  and 
when  he  gave  his  testimony,  he  remembered  the  transaction 
and  what  was  said,  and  his  memory  was  so  good  upon  the 
subject  that  he  was  able  to  repeat  the  exact  words  that 
were  used  by  the  parties  upon  that  occasion.  Mr.  Fred  M. 
Williams,  the  notary  public  before  whom  the  acknowledg- 
ments of  some  of  the  deeds  to  Wilson  H.  Stubbings,  Sr., 
from  his  wife  were  taken,  testified  that  she  acknowledged 
the  execution  of  the  deeds,  but  stated  at  the  time  she  was 
conveying  her  interest  in  the  real  estate  so  that  he  could 
manage  the  property  for  her. 

The  bill  avers  that  the  complainants'  mother,  Anna  A. 
Stubbings,  "was  inexperienced  in  business  affairs;  that 
she  considered  the  father  [Wilson  H.  Stubbings]  of  your 
orators  to  be  an  honest  and  good  business  man,  capable  of 
looking  after  her  interest  and  property  Juid  of  managing 
the  same;  that  the  mother  of  your  orators  was  a  house- 
wife, engaged  in  her  household  and  wifely  duties,  looking 
after  her  household  affairs  and  her  children,  of  which  she 
had  three ;  that  alP  of  the  management  of  the  business  of 
said  Anna  A.  Stubbings,  the  mother  of  your  orators,  as 
well  as  the  business  of  the  said  Pettruella  Johnson,  (now 
Pettruella  Durham,)  devolved  upon  said  Wilson  H.  Stub- 
bings, Sr.,  by  the  mutual  consent  of  said  Anna  A.  Stubbings 
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and  said  Pettruella  Johnson,  (now  Pettruella  Durham;) 
that  by  reason  of  the  conditions  aforesaid  said  Anna  A. 
Stubbings,  the  mother  of  your  orators,  turned  over  to  said 
Wilson  H.  Stubbings,  Sr.,  all  of  her  personal  property,  and 
gave  to  said  Wilson  H.  Stubbings  the  control  and  manage- 
ment therof,  and  conveyed  to  said  Wilson  H.  Stubbings  all 
of  the  real  estate  of  which  said  Anna  A.  Stubbings  was 
seized,  which  she  derived  from  the  estate  of  the  said  Peter 
Johnson,  deceased,  and  permitted  said  Wilson  H.  Stubbings 
to  sell  and  convey  the  same,  and  to  handle  the  proceeds 
derived  from  such  sales  and  re-invest  such  proceeds  in  other 
real  estate;  that  although  the  several  conveyances  from 
said  Anna  A.  Stubbings,  the  mother  of  your  orators,  to 
said  Wilson  H.  Stubbings,  Sr.,  the  father  of  your  orators, 
appeared  to  be  absolute  on  their  face,  said  Wilson  H.  Stub- 
bings, Sr.,  in  taking  the  title  to  such  real  estate  and  selling 
the  same  and  in  re-investing  the  proceeds  thereof,  was  only 
acting  as  the  agent  and  trustee  of  said  Anna  A.  Stubbings, 
and  that  at  the  time  of  the  death  of  said  Anna  A.  Stub- 
bings all  of  the  real  estate  held  by  said  Wilson  H.  Stub- 
bings, Sr.,  was  real  estate  formerly  owned  by  Anna  A. 
Stubbings,  the  mother  of  your  orators.'* 

It  is  clear  from  the  averments  of  the  bill  and  from  the 
testimony  of  the  witnesses  that  there  was  no  fraud  prac- 
ticed upon  Anna  A.  Stubbings  to  induce  her  to  convey  the 
real  estate  which  she  inherited  from  her  father  to  her  hus- 
band, Wilson  H.  Stubbings,  Sr.,  but  the  averments  of  the 
bill  and  the  evidence  show  that  she  voluntarily  conveyed 
the  same  to  her  husband  by  deeds  of  conveyance  absolute 
in  farm  and  subject  to  no  limitation  other  than  this:  that 
the  evidence  tends  to  show  that  she  stated  at  the  time  she 
made  such  conveyances  that  she  did  so  to  enable  her  hus- 
band to  manage  her  business  for  her.  The  effect  of  these 
conveyances  was  therefore  to  absolutely  invest  Wilson  H. 
Stubbings,  Sr.,  with  the  title  to  said  lands,  and  if  any  trust 
was  intended  to  be  created  therein  it  was  an  express  trust, 
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which  would  fall  within  the  Statute  of  Frauds  and  be  non- 
enforceable  unless  such  trust  was  evidenced  by  writing. 
Section  9  of  that  statute,  which  was  pleaded  in  this  case, 
reads  as  follows :  "All  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements  or  hereditaments, 
shall  be  manifested  and  proved  by  some  writing  signed  by 
the  party  who  is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing;  or  else  they  shall  be  utterly  void 
and  of  no  effect:  Provided,  that  resulting  trusts  or  tnists 
created  by  construction,  implication  or  operation  of  law, 
need  not  be  in  writing,  and  the  same  may  be  proved  by 
parol."  In  Scott  v.  Harris,  113  111.  447,  a  husband  con- 
veyed certain  lands  to  his  wife  upon  the  express  trust  to 
enable  her  the  better  to  preserve  and  manage  his  estate,  and 
it  was  held  the  trust  fell  within  the  Statute  of  Frauds,  and 
that  as  the  trust  was  not  evidenced  by  writing  it  was  non- 
enforceable,  the  statute  having  been  pleaded.  To  the  same 
effect  are  Stevenson  v.  Crapnell,  114  111.  19,  Johnston  v. 
Johnston,  138  id.  385,  and  Ryder  v.  Ryder,  244  id.  297. 

It  is  said,  however,  that  Wilson  H.  Stubbings,  Sr.,  in 
his  answer  filed  in  this  case  admitted  the  trust,  and  that  his 
answer  was  sufficient  to  satisfy  the  statute^^  The  rule  thus 
contended  for  can  have  no  application  here,  as  Wilson  H. 
Stubbings,  Sr.,  had  divested  himself  of  all  interest  in  these 
lands  some  years  before  his  answer  was  filed  in  this  case, 
and  the  law  is  well  settled  that  a  trustee  having  once  di- 
vested himself  of  all  interest  in  the  trust  property  by  an 
absolute  conveyance,  it  is  no  longer  competent  for  him, 
either  by  parol  or  by  written  declaration,  to  convert  a  party 
taking  under  such  conveyance  into  a  trustee.  (Phillips  v. 
South  Park  Comrs,  119  111.  626;  Browne  on  the  Statute 
of  Frauds,  sec.  106.)  In  the  Phillips  case,  on  page  640,  it 
\\2ls  said :  "It  is  contended  that  a  deposition  of  Sweeney, 
taken  eighteen  years  after  he  had  conveyed  the  property  by 
an  absolute  deed  to  Wright,  may  be  regarded  as  proof  in 
writing  to  establish  the  trust.    After  Sweeney  had  divested 
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himself  of  all  interest  in  the  property  by  the  execution  of 
an  absolute  deed,  any  subsequent  declaration  that  he  might 
make  could  not  affect  the  title." 

We  are  of  the  opinion  that  the  trust  testified  to  by  Wil- 
son H.  Stubbings,  Sr.,  and  the  witnesses  E.  P.  Bamett 
and  Fred  M.  'Williams,  was,  if  any  trust,  an  express  trust, 
and  that  the  trust,  not  being  evidenced  by  writing,  falls 
within  the  Statute  of  Frauds  and  is  non-enforceable.  From 
a  careful  examination  of  this  record  we  are  of  the  opinion, 
however,  that  no  trust,  not  even  an  express  trust,  has  been 
established  by  competent  and  reliable  evidence,  and  had  the 
Statute  of  Frauds  not  been  pleaded,  the  chancellor  would 
not  have  been  justified  in  entering  a  decree  in  accordance 
with  the  prayer  of  the  bill.  The  testimony  of  Wilson  H. 
Stubbings,  Sr.,  is  so  inconsistent  with  the  attitude  assumed 
by  him  in  the  case  of  Stubbings  v.  Durham,  supra,  as  to 
greatly  impair  the  weight  of  his  evidence,  if  not  to  discredit 
it  The  chancellor  saw  and  heard  him  testify,  and  the  rec- 
ord shows  the  chancellor  entirely  disregarded  his  evidence. 
The  evidence  of  the  other  witnesses,  we  think,  falls  far 
short  of  that  clear  and  convincing  proof  which  would  jus- 
tify a  court  of  equity  in  divesting  the  heirs  of  Pettruella 
Durham  of  the  title  to  the  lands  of  which  she  died  seized. 
In  Reeve  v.  Strawn,  14  111.  94,  at  page  100,  it  is  said :  "Be- 
fore we  transfer  the  title  to  real  estate  upon  the  strength  of 
parol  testimony  alone,  the  facts  upon  which  such  change  is 
asked  should  be  so  convincing  as  to  leave  no  reasonable 
doubt  in  the  mind  of  the  court." 

It  is  undoubtedly  true  that  Anna  A.  Stubbings  conveyed 
her  interest  in  her  father's  estate  to  her  husband  without 
consideration.  She,  doubtless,  at  that  time  had  confidence 
in  her  husband's  integrity  and  ability  and  was  willing  to 
entrust  him  with  the  estate.  The  fact  that  he  was  after- 
wards unsuccessful  in  handling  the  property  will  not  jus- 
tify a  court  of  equity,  without  any  proof  upon  which  to 
base  a  decree,  in  reclaiming,  by  its  decree,  the  estate  for  the 
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benefit  of  the  children  of  Anna  A.  Stubbings.  She  had  the 
undoubted  right  to  give  her  interest  in  her  father's  estate 
to  her  husband  if  she  saw  fit,  and  if  she  did  give  him  such 
interest,  as  the  undisputed  evidence  shows  she  did,  he  had 
the  right  to  transfer  what  remained  of  it  to  Mrs.  Durham 
to  reimburse  her  for  her  interest  in  her  father's  estate  which 
he  had  squandered.  If  Anna  A.  Stubbings  was  living  she 
could  not  recover  her  portion  of  her  father's  estate  in  the 
hands  of  her  sister's  heirs,  and  she  being  dead,  her  heirs 
have  no  greater  rights  than  she  would  have  were  she  living. 

We  have  not  deemed  it  necessary  to  consider  the  ques- 
tion of  the  competency  of  the  testimony  of  Wilson  H.  Stub- 
bings, Sr. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affirmed.  ^^^^^^  ^^^^^^ 


The  City  of  Chicago,  Appellant,  vs.  Julia  S.  Smal£ 
et  d.  Appellees. 

Opinion  Hied  February  2§,  ipu. 

1.  Special  assessments — rebate,  if  any,  is  to  be  divided  in  ac- 
cordance with  judgment  of  confirmation.  The  Local  Improvement 
act  requires  the  question  of  benefits  and  pro  rata  cost  between  the 
various  pieces  of  property  to  be  settled  in  the  confirmation  pro- 
ceedings, and  if  there  is  any  rebate  it  must  be  divided  in  accord- 
ance with  the  judgment  of  confirmation. 

2.  Same — judgment  vacating  confirmation  judgment  after  term 
must  show  that  jurisdiction  was  acquired.  The  jurisdiction  of 
the  county  court  over  a  judgment  of  confirmation  ends  with  the 
term  at  which  the  judgment  was  entered,  and  if  jurisdiction  is 
subsequently  acquired  to  modify  or  vacate  the  judgment,  it  is  es- 
sential to  the  validity  of  any  order  that  such  jurisdiction  be  shown 
by  the  record. 

3.  Same — when  rebate  must  be  divided  according  to  ori^nd 
judgment  of  confirmation.  Where  a  judgment  of  confirmation  is 
vacated  at  a  subsequent  term  and  a  new  judgment  entered  with- 
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out  showing  that  jurisdiction  to  vacate  the  original  judgment  was 
acquired,  the  order  vacating  the  judgment  is  void  on  its  face  and 
any  rebate  of  the  assessment  must  be  divided  according  to  the 
original  judgment 

Appeai.  from  the  County  Court  of  Cook  county;  the 
Hon.  WiLUAM  L.  Pond,  Judge,  presiding. 

George  A.  Mason,  and  William  T.  Hapeman,  (Ed- 
ward J.  Brundace,  Corporation  Counsel,  of  counsel,)  for 
appellant. 

JUDAH,    WiLLARD,    WOLF   &    REICHMANN,    AlVIN    W. 

Wise,  Joseph  H.  Fitch,  Ira  J.  Geer,  Wilson,  Moore  & 
McIlvaine,  Hollett,  Sauter  &  Henkel,  and  W.  H. 
Safford,  for  appellees. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

The  city  of  Chicago  filed  in  the  county  court  its  petition 
for  a  special  assessment  to  pave  a  portion  of  Forty-ninth 
street.  After  hearing  objections  the  court  found  that  a 
part  of  the  property  involved  was  assessed  more  than  its 
proportionate  share  of  the  estimated  cost  and  reduced  the 
assessment  of  such  property  in  various  amounts,  averaging 
nineteen  per  cent.  Thereupon,  at  the  April  term,  1909,  a 
judgment  of  confirmation  of  the  entire  assessment  roll  as 
modified,  amounting  to  $6^,187.65,  was  entered.  On  May 
28,  1909,  at  a  subsequent  term,  upon  motion  of  the  city, 
an  order  was  entered  which  purported  to  vacate  and  set 
aside  this  judgment  of  confirmation,  to  reduce  nineteen  per 
cent  the  assessment  against  all  property  which  had  not 
theretofore  been  reduced,  and  to  render  a  new  judgment 
of  confinnation  of  the  entire  assessment  roll  so  modified, 
amounting  to  $54,667.55.  The  pavement  having  been  com- 
pleted, the  board  of  local  improvements  filed  their  certificate, 
under  section  84  of  the  L<ocaI  Improvement  act,  showing 
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the  cost  of  the  improvement,  together  with  the  estimated 
amount  required  for  the  payment  of  interest  on  vouchers, 
to  be  $41,872.65,  the  amount  assessed  for  the  improvement 
to  be  $54,667.55  and  the  excess  of  the  assessment  to  be 
$12,794.90,  together  with  a  reduced  assessment  roll  show- 
ing the  distribution  of  such  excess  upon  the  basis  of  an  as- 
sessment in  accordance  with  the  order  of  May  28,  1909.  In 
the  meantime  the  property  owners  whose  assessments  had 
been  reduced  upon  their  objections  had  made  a  motion  to 
vacate  the  order  of  May  28,  1909,  setting  aside  the  original 
judgment  of  confirmation  and  reducing  the  other  assess- 
ments, which  motion  had  not  been  heard.  They  also  filed 
objections  to  the  approval  of  the  certificate  of  the  board  of 
local  improvements  and  of  the  distribution  of  the  excess. 
The  motion  to  vacate  and  the  objections  to  the  certificate 
were  heard  together,  were  both  sustained,  the  board  of  lo- 
cal improvements  was  ordered  to  file  a  new  certificate  and 
to  distribute  the  excess  of  the  assessment  over  the  cost  in 
accordance  with  the  original  judgment  of  confirmation,  and 
the  city  appealed,  insisting  that  the  court  erred  in  vacating 
the  order  of  May  28,  1909,  and  in  sustaining  objections  to 
the  final  certificate. 

We  held  in  City  of  Peoria  v.  Smith,  232  111.  561,  that 
the  Local  Improvement  act  requires  the  question  of  benefits 
and  pro  rata  cost  between  the  various  pieces  of  property  to 
be  settled  in  the  confirmation  proceedings,  and  the  rebate,  if 
any,  to  be  divided  pro  rata  in  accordance  with  the  judgment 
of  confirmation.  The  vacation  of  the^order  of  May  28, 
1909,  is  immaterial,  for  it  was  void  on  its  face.  The  ju- 
risdiction of  the  county  court  in  special  assessment  proceed- 
ings is  statutory,  and  no  valid  order  can  be  made  unless 
jurisdiction  for  that  purpose  is  shown  by  the  record.  The 
jurisdiction  of  the  county  court  over  this  special  assessment 
proceeding  expired  with  the  April  term,  1909,  and  the  rights 
of  all  the  parties  were  then  fixed.  If  jurisdiction  was  sub- 
sequently acquired  to  modify  the  judgment  of  confirmation 
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entered  at  that  term,  it  was  essential  to  the  validity  of  any 
order  made  that  such  jurisdiction  should  be  shown  by  the 
record.  Nothing  of  the  kind  appears.  The  record  shows 
simply  that  upon  the  motion  of  the  petitioner  the  original 
judgment  was  set  aside  and  a  new  and  different  judgment 
entered.  Such  order  was  void.  It  had  no  effect  upon  the 
judgment  of  the  previous  term,  but  might  properly  be  dis- 
regarded by  any  person  at  any  time.  The  rebate  must  be 
apportioned  in  accordance  with  the  judgment  of  confirma- 
tion, without  regard  to  the  order  of  May  28,  1909. 
The  judgment  is  affirmed.  judgment  amrmed. 


The  PEOPI.E  ex  rel.  H.  M.  Sanders,  County  Collector,  Ap- 
pellee, vs.  The  Chicago  and  Alton  Railroad  Com- 
pany, Appellant. — Same,  Appellee,  vs.  The  St.  Louis, 
Rock  Island  and  Chicago  Railway  Company,  Ap- 
pellant.— Same,  Appellee,  vs.  The  Litchfield  and 
Madison  Railway  Company,  Appellant. — Same,  Ap- 
pellee, vs.  John  P.  Ramsey  et  al.  Receivers,  Appellants. 

Opinion  Hied  February  25,  ipii. 

1.  Taxes — tax  of  sanitary  district  is  subject  to  reduction  un- 
der amended  Revenue  act  of  ipop.  The  provision  of  the  amended 
Revenue  law  of  1909  requiring  ihe  reduction,  among  other  taxes, 
of  the  tax  of  any  sanitary  district,  is  not  limited  to  taxes  of  the 
Sanitary  District  of  Chicago,  but  includes  the  taxes  of  any  sani- 
tary district  organized  under  the  law  providing  for  them. 

2.  Same — sanitary,  district  tax  is  not  necessarily  exempt  from 
reduction  as  a  "levee  tax."  A  sanitary  district  is  not  limited  to 
the  levy  of  a  tax  to  pay  for  the  construction  of  levees  but  may 
levy  taxes  to  pay  for  various  other  works  and  improvements,  and 
it  cannot  therefore  be  said  that  a  tax  levied  by  such  a  district  and 
denominated  a  "sanitary  tax"  must  be  exempt  from  reduction,  un- 
der the  amended  Revenue  law  of  1909,  as  "levee  taxes." 

3.  Same — when  additional  road  tax  is  illegal.  An  additional 
road  tax  authorized  by  resolution  at  a  special  town  meeting  of  a 
town  under  the  labor  system  is  illegal,  where  neither  the  petition, 
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notice  nor  record  of  the  proceedings  mentioned  any  emergency 
which  would  authorize  the  tax  under  section  lo  of  article  6  of  the 
Township  Organization  act,  the  only  statement  being  that  a  greater 
amount  of  money  for  road  and  bridge  purposes  was  necessary  than 
was  available  to  be  raised  by  law  by  commissioners  of  highways. 

Appeai^  from  the  County  Court  of  Madison  county; 
the  Hon.  John  E.  Hillskotter,  Judge,  presiding. 

Warnock,  WiIvUamson  &  Burroughs,  and  H.  L. 
Child,  (Wilson,  Warren  &  Child,  of  counsel,)  for  ap- 
pellants. 

W.  H.  Stead,  Attorney  General,  J.  F.  Gillham, 
State's  Attorney,  and  Fred  H.  Hand,  (June  C.  Smith, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

H.  M.  Sanders,  county  collector  of  Madison  county,  ap- 
plied for  judgments  and  orders  of  sale  against  the  property 
of  the  Chicago  and  Alton  Railroad  Company,  the  St.  Louis, 
Rock  Island  and  Chicago  Railroad  Company,  the  receivers 
of  the  Chicago,  Peoria  and  St.  Louis  Railway  Company  and 
the  Litchfield  and  Madison  Railway  Company,  the  appel- 
lants, for  delinquent  taxes  for  the  year  1909.  The  count)' 
tax  had  been  extended  by  the  county  clerk  at  the  rate  of 
seventy- four  cents  on  each  $100  of  the  assessed  valuation 
of  property,  and  the  several  railroad  companies  paid  the  tax 
on  their  property  at  the  rate  of  forty-five  cents  on  each  $100 
and  objected  to  the  excess  above  the  amount  so  paid,  on 
the  ground  that  the  tax  had  not  been  reduced  by  the  county 
clerk  as  required  by  an  act  entitled  **Ah  act  to  amend  sec- 
tion 2  of  an  act  entitled  *An  act  concerning  the  levy  and 
extension  of  taxes,'  approved  May  9,  1901,  in  force  July  h 
1 901,  as  amended  by  an  act  approved  March  29,  1905,  in 
force  July  i,  1905,"  in  force  July  i,  1909.     (Laws  of  1909, 
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P-  323.)  The  clerk,  in  making  the  reductions  required  by 
that  act,  excluded  from  the  aggregate  taxes  to  be  reduced  a 
tax  of  $1.83  on  each  $100  of  the  assessed  valuation  of  prop- 
erty, which  was  designated  as  "Sanitary  Tax,"  and  the 
court  sustained  the  action  of  the  clerk  in  so  doing.  Judg- 
ments were  rendered  against  the  property  of  the  appellants 
for  the  unpaid  portion  of  the  county  tax  and  they  appealed 
from  the  judgments.  As  the  appeals  all  involve  the  same 
question  they  have  been  heard  and  will  be  decided  together. 
The  tax  excluded  by  the  county  clerk  as  not  being  sub- 
ject to  reduction  was  levied  by  a  district  organized  under 
an  act  entitled  "An  act  to  create  sanitary  districts  in  certain 
localities  and  to  drain  and  protect  the  same  from  overflow 
for  sanitary  purposes,"  in  force  July  i,  1907.  (Laws  of 
1907,  p.  289.)  The  subject  of  controversy  is  whether  that 
tax  is  to  be  included  in  the  aggregate  of  taxes  subject  to 
reduction.  The  act  in  question  provides  for  the  reduction 
of  all  taxes  exclusive  of  certain  specified  ones,  among  which 
are  "levee  taxes,"  and  the  opinion  of  the  county  court  was 
that  the  tax  of  the  sanitary  district  was,  in  fact,  a  levee  tax. 
The  act  provides  that  whenever  any  area  of  contiguous  ter- 
ritory answering  the  description  therein  given  as  to  location 
and  population  shall  be  so  situated  as  to  be  subject  to  over- 
flow from  any  river  or  tributary  thereof,  and  the  mainte- 
nance of  one  or  more  levees  for  the  protection  of  the  same 
against  such  overflow  and  of  a  new  or  improved  outlet  for 
the  drainage  thereof  will  conduce  to  the  preservation  of  the 
public  health  and  safety,  the  same  may  be  incorporated  as 
a  sanitary  district  in  the  manner  therein  prescribed.  *A  pe- 
tition, containing  the  name  of  the  proposed  sanitary  dis- 
trict, for  an  election  to  determine  whether  the  territory  will 
organize  as  a  sanitary  district  is  to  be  filed  in  the  office 
of  the  cotmty  clerk,  and  an  election  is  to  be  held  for  the 
purpose  of  determining  whether  a  sanitary  district  shall  be 
organized,  at  which  the  votes  are  to  be  "For  Sanitary  Dis- 
trict" or  "Against  Sanitary  District."    If  a  majority  of  the 
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votes  cast  upon  the  question  of  incorporation  of  the  pro- 
posed sanitary  district  shall  be  in  favor  of  the  same,  the 
inhabitants  are  to  be  deemed  to  have  accepted  the  provisions 
of  the  act  and  the  same  shall  be  deemed  an  organized  sani- 
tary district.    The  corporate  name  is  to  be  " Sanitary 

District,"  and  the  corporation  is  styled  a  sanitary  district 
throughout  the  act.  The  trustees  have  power  to  construct 
one  or  more  levees  or  embankments  to  protect  the  district 
against  overflow  and  one  or  more  drains,  ditches,  channels 
or  outlets  of  such  capacity  and  character  as  may  be  re- 
quired for  the  carrying  off  and  disposing  of  the  swamp, 
stagnant  or  overflow  waters  and  other  drainage  of  such 
district,  and  to  lay  out,  establish  and  construct  all  such  ad- 
jimct  or  auxiliary  improvements'  or  works  as  may  be  nec- 
essary or  proper  for  the  accomplishment  of  the  sanitary 
purposes  intended.  The  title  of  the  act,  the  name  of  any 
district  to  be  organized  under  it  and  the  declared  purpose 
of  the  act  fix  the  character  of  the  district  levying  this  tax 
as  a  sanitary  district.  The  authority  to  construct  one  or 
more  levees  is  but  one  of  the  things  which  the  district  may 
do  to  accomplish  the  sanitary  purposes  intended,  and  a  tax 
to  pay  for  all  such  works  and  improvements,  including  the 
drainage  of  swamps,  straightening  streams  and  outlets  and 
digging  drains,  ditches  and  channels,  cannot  be  called  a 
levee  tax.  The  act  requiring  the  reduction  of  taxes  includes, 
among  the  tax  levies  to  be  reduced,  the  tax  of  any  sanitary 
district,  which  brings  this  tax  within  the  terms  of  the  act 
But  counsel  for  the  collector  say  that  the  legislature  meant 
the  Sanitary  District  of  Chicago  as  the  only  sanitary  dis- 
trict in  the  State.  We  see  no  reason  for  adopting  that  view, 
since  sanitary  districts  may  be  organized  under  the  general 
laws  providing  for  them,  and  the  district  levying  this  tax 
had  been  so  organized.  It  is  a  sanitary  district  both  in 
name  and  purpose,  as  much  as  any  other  sanitary  district. 
The  court  erred  in  not  sustaining  the  objections  to  the 
twenty-nine  cents  on  each  $ioo  of  the  assessed  valuation  of 
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the  property  of  appellants  for  the  reason  that  it  was  in  ex- 
cess of  the  rate  permitted  by  the  statute. 

One  of  the  appellants,  the  Litchfield  and  Madison  Rail- 
way Cornpany,  also  objected  to  a  part  of  the  road  and 
bridge  tax  of  the  town  of  Omphgent,  consisting  of  twenty- 
five  cents  on  each  $ioo  of  assessed  valuation  above  the  rate 
authorised  to  be  levied  by  the  commissioners  of  highways. 
There  is  no  reply  by  counsel  for  the  collector  to  the  brief 
and  argument  of  appellant  concerning  that  tax.  The  town 
was  under  the  labor  system,  and  the  additional  levy  was  not 
authorized  by  the  voters  at  the  annual  town  meeting  under 
section  119  of  the  Road  and  Bridge  act,  which  permits  an 
additional  levy  not  exceeding  twenty-five  per  cent  when  so 
authorized.  There  was  a  resolution  for  the  additional  tax 
passed  at  a  special  town  meeting,  but  the  only  authority  for 
such  a  resolution  is  found  in  section  10  of  article  6  of  the 
Township  Organization  act,  which  confers  power  upon  the 
electors,  at  a  special  town  meeting,  to  provide  for  raising 
money  for  repairing  the  highways  or  building  or  repairing 
bridges  in  cases  of  emergency,  and  there  was  no  emergency 
in  this  case.  Neither  the  petition,  notice  nor  record  of  the 
proceedings  at  the  meeting  mentioned  any  emergency,  but 
only  stated  that  a  greater  amount  of  money  for  road  and 
bridge  purposes  was  necessary  than  was  available  to  be 
raised  by  law  by  the  commissioners  of  highways.  The  ad- 
ditional tax  was  illegal  and  the  court  erred  in  not  sustain- 
ing- the  objection  to  it. 

The  judgments  of  the  county  court  are  reversed  and  the 
several  cases  are  remanded  to  that  court  with  directions  to 
enter  judgments  in  accordance  with  the  views  herein  stated, 
sustaining  the  objections  to  the  excess  of  the  county  tax 
above  forty-five  cents  on  each  $100  of  assessed  valuation 
and  to  the  additional  road  and  bridge  tax  in  the  town  of 

Ompngen  .       Reversed  and  remanded,  with  directions. 
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Paui.  Bonato,  Admr.,  Defendant  in  Error,  vs.  The  Pea- 
body  Coal  Company,  Plaintiff  in  Error. 

Opinion  filed  February  23,  jpii, 

1.  Master  and  servant — what  is  not  an  ordinary  risk  assumed 
by  a  servant.  It  is  the  duty  of  the  master  to  exercise  reasonable 
care  to  provide  a  reasonably  safe  place  for  his  servant  to  work,  and 
non-compliance  with  this  duty  is  not  one  of  the  ordinary  risks  as- 
sumed by  virtue  of  the  servant's  employment 

2.  Same — a  servant  may  assume  risk  by  voluntarily  continuing 
in  employment  with  notice  of  danger.  A  servant  may  assume  that 
the  master  has  performed  his  duty  by  exercising  reasonable  care 
to  provide  a  reasonably  safe  place  to  work,  unless  the  servant  has 
notice  that  such  duty  has  not  been  performed  or  the  danger  is  ob- 
vious to  a  person  of  ordinary  intelligence,  in  which  case  the  ser\'ant 
may  assume  the  risk  by  voluntarily  continuing  in  the  employment 

3.  Same — servant  is  not  required  to  make  an  inspection  to  as- 
certain dangerous  conditions.  A  servant  employed  in  the  work  of 
sinking  a  shaft  for  a  coal  mine,  one  portion  of  which  shaft  was  the 
air-shaft,  cannot  be  said,  as  a  matter  of  law,  to  have  assumed  the 
risk  of  injury  from  the  falling  of  ice  which  had  formed  in  the 
air-shaft,  where  it  would  have  required  careful  inspection  to  dis- 
cover the  presence  of  the  ice,  and  there  is  no  evidence  that  he 
knew  it  was  there  or  that  his  means  of  knowledge  were  equal  to 
those  of  his  foreman. 

4.  Evidence — whether  witness  is  competent  to  give  expert  opin- 
ion is  a  question  for  the  court.  Whether  a  witness  is  competent  to 
give  an  expert  opinion  is  a  question  of  fact  for  the  trial  judge,  and 
can  only  be  reviewed  when  there  is  a  clear  abuse  of  such  discretion. 

5.  Same — what  is  not  improper  testimony  by  experts.  Testi- 
mony of  witnesses  called  to  testify  as  experts  upon  the  subject  of 
formation  of  ice  in  air-shafts,  to  the  effect  that  they  had  been  cm- 
ployed  at  one  time  in  sinking  a  shaft  at  a  certain  place  and  that 
there  were  reasonable  grounds  to  believe,  from -that  and  other  ex- 
perience, that  ice  would  accumulate  in  air-shafts,  does  not  amount 
to  saying  that  ice  had  formed  in  the  shaft  they  were  sinking,  and 
is  not  improper. 

6.  Instructions — when  instruction  is  not  erroneous  in  ignor- 
ing question  of  assumed  risk.  An  instruction  in  a  damage  suit 
against  the  master  cannot  be  said  to  be  erroneous  in  ignoring  the 
questions  of  due  care  and  assumption  of  risk  on  the  part  of  the 
servant,  where  the  purpose  of  such  instruction  was  not  to  state 
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the  law  in  regard  to  negligence  and  liability,  but  only  to  state  the 
measure  of  damages  in  case  there  should  be  a  recovery. 

7.  Under  the  evidence  in  this  record  the  questions  whether  the 
master^  by  the  exercise  of  due  care,  could  have  discovered  the 
presence  of  ice  in  the  air-shaft,  whether  the  servant  had  equal 
means  of  knowledge  as  to  such  fact  and  whether  he  assumed  the 
risk  of  injury,  were  questions  of  fact  for  the  determination  of  the 
jury,  under  proper  instructions. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Montgomery  county ;  the  Hon.  Truman  E.  Ames, 
Judge,  presiding. 

A.  M.  Fitzgerald,  and  George  B.  Gillespie,  (Under- 
wood &  Smyser,  Lane  &  Cooper,  and  Gillespie  &  Fitz- 
gerald, of  counsel,)  for  plaintiff  in  error. 

Early  &  Williamson,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  action  on  the  case  brought  in  the  circuit  court 
of  Montgomery  coimty  by  Paul  Bonato,  administrator  of 
the  estate  of  Nicola  Bonato,  deceased,  to  recover  damages 
resulting  to  the  next  of  kin  of  Nicola  Bonato  by  reason  of 
his  death  on  February  12,  1906,  which  it  is  alleged  was 
caused  by  the  negligence  of  plaintiff  in  error.  The  trial 
below  residted  in  a  judgment  against  the  plaintiff  in  error 
for  $2000.  On  appeal  to  the  Appellate  Court  that  judg- 
ment was  affirmed.  The  case  is  brought  here  by  writ  of 
certiorari. 

The  declaration  contains  two  common  law  counts,  charg- 
ing negligence  in  not  providing  a  safe  place  in  which  de- 
fendant in  error's  intestate  might  perform  his  work,  and 
also  in  failing  to  inspect  an  air-shaft  and  discover  and  re- 
move ice  which  had  formed  therein.  Both  counts  alleged 
that  the  deceased  was  in  the  exercise  of  due  care  when  he 
was  injured. 
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Plaintiff  in  error  owned  a  tract  of  land  near  Nokorais, 
in  said  county,  on  which  it  was  engaged  in  sinking  a  coal 
shaft.     This  shaft  was  about  twenty-seven  feet  long  and 
ten  feet  wide  and  divided  into  three  parts, — ^two  hoisting 
compartments  and  an  air-shaft.    This  latter  was  about  two 
feet  wide,  extending  across  the  entire  west  end  of  the  shaft, 
separated  from  the  hoisting  compartments  by  timbers  and 
planks  and  connected  at  the  top  with  a  fan  by  a  tunnel 
about  thirty  feet  long.    The  inside  of  the  air-shaft  was  an 
entirely  smooth  surface,  but  it  was  not  lined  and  does  not 
appear  from  the  evidence  to  have  been  absolutely  air  or 
water-tight.    The  fan  and  air-shaft  were  used  for  ventila- 
tion purposes  while  the  shaft  was  being  sunk,  the  fan  be- 
ing so  operated  as  to  draw  the  air  up  instead  of  forcing  it 
down.    The  air-shaft  and  the  other  compartments  were  ex- 
tended at  the  time  to  within  about  twenty  feet  of  the  bot- 
tom of  the  shaft,  which  had  then  been  simk  to  a  depth  of 
one  hundred  and  fifteen  or  one  hundred  and  twenty  feet. 
Defendant  in  error's  intestate  went  to  work  for  plaintiflf  in 
error  in  December,  1905,  and  continued  in  that  employ  un- 
til his  death.     The  men  worked  day  and  night,  in  shifts. 
The  leader  or  "boss"  of  the  shift  in  which  Bonato  worked 
was  Mike  Riley.    Bonato  and  the  other  workmen  toc4c  part 
in  building  these  various  compartments,  including  the  air- 
shaft.     During  the  construction  of  the  coal  shaft  some 
water  had  been  encountered,  there  being  more  water  at  the 
end  of  the  shaft  where  the  air-shaft  was  located  than  at 
any  other  point.    Ice  had  previously  formed  in  the  hoisting 
chambers,  and  on  the  morning  of  the  accident,  before  Bo- 
nato went  to  work,  some  ice  was  removed  from  the  bottom 
of  the  air-shaft.    Riley,  Bonato's  foreman,  was  told  of  this 
fact  when  he  went  to  work  in  the  morning  but  there  is  no 
proof  that  Bonato  knew  of  it.     The  manner  in  which  the 
air-shaft  was  constructed  afforded  no  means  of  observation 
for  the  workmen,  and  they  could  not  ascertain  whether  ice 
was  in  this  shaft  except  by  special  inspection.     Bonato's 
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shift  went  to  work  at  eight  o'clock  on  the  morning  of  his 
death.  His  wosk  then  consisted  of  drilling,  shoveling  and 
cutting  with  a  pick  and  at  times  assisting  in  handling  the 
timbers  and  curbing  the  shaft.  When  they  went  down  that 
morning  some  of  the  men  noticed  a  quantity  of  ice  formed 
on  the  side  of  the  hoisting  compartment.  The  attention  of 
Riley  was  called  to  this,  whereupon  he  and  one  of  the  work- 
men cut  away  a  portion  of  the  ice  and  then  returned  to  the 
bottom  of  the  shaft.  Shortly  thereafter  a  blast  was  pre- 
pared in  the  shale  at  the  bottom,  and  the  men  went  to  the 
top,  as  was  their  custom,  until  after  the  blast  was  fired^ 
when  they  returned  to  the  bottom  and  resumed  work. 
Riley  then  ordered  Bonato  to  do  some  work  in  the  south- 
west comer.  While  he  was  there  at  work,  directly  under 
the  air-shaft,  several  tons  of  ice  fell  from  that  shaft  and 
injured  him  so  that  he  died  less  than  an  hour  after. 

At  the  close  of  defendant  in  error's  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  plaintiff  in  error  asked 
an  instruction  directing  a  verdict.  These  instructions  were 
both  refused,  and  it  is  here  contended  that  this  was  error. 

It  is  the  duty  of  the  master  to  provide  a  reasonably  safe 
place  for  his  servant  to  work.  Non-compliance  with  this 
duty  is  not  one  of  the  ordinary  risks  assumed  by  the  ser- 
vant. (Armour  v.  Golkowska,  202  111.  144.)  The  servant 
may  assume  that  it  has  been  performed  unless  he  is  charge- 
able with  notice  that  it  has  not  been,  or  if  such  unsafe  con- 
dition was  so  apparent  as  to  have  been  obvious  to  a  person 
of  ordinary  intelligence,  in  which  event  he  would  have  as- 
sumed the  risk  of  injury  from  such  defect  by  voluntarily 
continuing  in  the  service.  {Schillinger  Bros.  Co.  v.  Smith, 
225  111.  74.)  The  evidence  tends  to  show  that  the  deceased 
knew  of  the  formation  of  ice  in  the  hoisting  compartment, 
but  there  is  no  evidence  indicating  that  he  had  equal  means 
of  knowledge  with  the  superintendent  of  the  mine  or  the 
shift  bosses  or  that  he  had  any  knowledge  of  ice  forming 
in  the  air-shaft.    It  was  only  by  careful  inspection  and  ob- 
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servation  that  deceased  could  have  known  of  the  dangerous 
condition  of  the  air-shaft,  and  this  was  not  required  of  him. 
(Rock  Island  Sash  and  Door  Works  v.  Pohlman,  210  111. 
133.)  He  had  come  from  Italy  only  three  years  prior  to 
his  death.  He  first  went  to  Clinton,  Indiana,  and  worked  in 
a  mine,  loading  coal,  and  then  came  to  Nokomis  and  went 
to  work  on  this  job.  He  had  never  worked  in  a  coal  mine 
before  coming  to  America.  The  evidence  is  conflicting  as 
to  whether  the  forming  of  ice  in  this  air-shaft  could  have 
been  reasonably  foreseen.  The  testimony  on  behalf  of  the 
plaintiff  in  error  is  to  the  effect  that  in  an  up-draft  air-shaft 
of  this  kind  they  would  not  have  expected  ice  to  form  al- 
though they  might  have  expected  it  in  a  down-draft  air- 
shaft,  while  the  evidence  on  behalf  of  defendant  in  error 
was  that  the  formation  of  ice  in  such  an  air-shaft,  whether 
down-draft  or  up-draft,  might  reasonably  be  expected.  Un- 
der the  evidence  in  this  record  the  questions  whether  by  the 
exercise  of  due  care  the  presence  of  ice  could  have  been 
discovered  by  plaintiff  in  error,  whether  the  deceased  had 
equal  means  of  knowledge  as  to  such  fact  and  whether  he 
assumed  the  risk  of  injury,  were  all  clearly  questions  of 
fact  for  the  determination  of  the  jury  imder  proper  in- 
structions. The  trial  court  did  not  err  in  refusing  to  direct 
a  verdict  for  plaintiff  in  error. 

It  is  further  contended  that  it  was  error  to  permit  two 
expert  witnesses  for  defendant  in  error  to  testify,  because 
they  were  not  qualified  by  experience  to  give  expert  testi- 
mony as  to  the  formation  of  ice  in  air-shafts.  Whether  a 
witness  is  competent  to  give  an  expert  opinion  is  a  question 
of  fact  for  the  trial  judge  and  can  only  be  reviewed  when 
there  has  been  a  clear  abuse  of  discretion.  (2  Elliott  on 
Evidence,  sees.  1036,  1037;  5  Ency.  of  Evidence,  p.  55^'» 
I  Wigmore  on  Evidence,  sec.  561.)  On  this  record  we  do 
not  think  the  trial  court  abused  its  discretion  in  this  regard. 

It  is  also  insisted  that  these  experts  were  permitted,  m 
effect,  to  testify  that  ice  had  formed  in  a  shaft  when  it  was 
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being  sunk  five  years  before,  at  Sawyerville.  These  wit- 
nesses testified  that  they  were  employed  in  sinking  this  last 
mentioned  shaft,  and  from  that  and  other  experience  there 
were  reasonable  grounds  to  believe  that  ice  would  sxcumu- 
late  in  this  air-shaft.  They  did  not  testify  that  ice  had 
formed  in  the  Sawyerville  shaft. 

It  is  further  urged  that  the  trial  court  erred  in  giving 
the  fourth  instruction  for  defendant  in  error,  which  told 
the  jury  that  if  they  "foimd,  from  the  evidence,  that  the 
defendant  is  guilty  of  the  negligence  charged   in  either 
the  first  or  second  count  of  the  declaration,"  resulting  in 
the  death  of  Bonato,  then  there  could  be  a  recovery  by  the 
widow  or  next  of  kin  of  "such  damages  as  the  jury  may 
deem,  from  the  evidence  and  proof,  a  fair  and  just  compen- 
sation of  whatever  pecuniary  damage,  if  any,  the  evidence 
shows  that  the  said  widow  and  next  of  kin  have  sustained 
by  reason  of  said  death,  not  exceeding  $10,000."    The  ob- 
jection urged  against  this  instruction  is,  that  it  ignored  the 
question  of  due  care  and  assumption  of  risk  on  the  part  of 
Bonato.    The  instruction  is  identical  in  all  material  respects 
with  those  passed  upon  by  this  court  in  Chicago,  Burlington 
and  Qtiincy  Railroad  Co.  v.  Payne,  59  111.  534,  Chicago, 
Milzvatikee  and  St.  Paid  Railway  Co.  v.  Dowd,  115  id.  659, 
Pennsylvania  Co.  v.  Marshall,  119  id.  399,  Chicago,  Mil- 
waukee and  St.  Paul  Railway  Co.  v.  O'Sidlivan,  143  id.  48, 
Illinois  Central  Railroad  Co.  v.  Gilbert,  157  id.  354,  and 
Elgin,  Joliet  and  Eastern  Railway  Co.  v.  Thomas,  215  id. 
158.     In  all  of  those  cases  it  was  held  not  to  be  regarded 
as  an  instruction  stating  the  law  as  to  negligence,  but  simply 
as  one  relating  to  the  measure  of  damages  in  case  plaintiff 
should  recover,  and  in  each  case  it  was  held  not  erroneous. 
It  is  clear  from  the  reading  of  these  decisions  that  the  same 
argument  was  urged  against  the  correctness  of  this  instruc- 
tion that  is  urged  here.     The  cases  cited  and  relied  on  by 
plaintiflf  in  error  here  to  show  that  this  instruction  was  er- 
roneous are  plainly  distinguishable,  since  the  instruction  in 
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each  of  the  cases  so  relied  on  puq)orted  to  state  the  facts 
showing  a  right  of  action,  and  there  is  no  conflict  in  those 
decisions  as  to  instructions  of  that  character  and  the  one 
given  in  this  case.  In  Illinois  Central  Railroad  Co.  v.  GU- 
bert,  supra,  this  court,  in  discussing  the  correctness  of  a 
like  instruction,  said :  "It  relates  solely  to  the  measure  of 
damage  and  need  not  incorporate  the  requirement  that  plain- 
tiff was  in  the  exercise  of  due  care  and  caution."  This  in- 
struction did  not  attempt  to  state  the  doctrine  of  negligence 
or  lay  down  the  grounds  upon  which  recovery  could  be  had 
by  defendant  in  error.  We  do  not  think  the  jury  were  mis- 
led by  it,  and  under  these  authorities  it  was  not  erroneous. 
We  find  no  reversible  error.  The  judgment  of  the  Ap- 
pellate  Court  will  be  affirmed.  j,,dgment  aflirmed. 


The  People  ex  reL  John  A.  Scott,  County  Collector,  Ap- 
pellee, OT.  A.  D.  Ricketts,  Appellant. 

Opinion  Hied  February  25,  igii. 

1.  Dedication — a  public  use  is  not  confined  to  prhnleged  per- 
sons. It  is  not  essential  to  a  public  use  that  its  benefits  should  be 
received  by  the  whole  public  or  even  a  large  part  of  the  public,  but 
it  is  essential  that  the  use  be  in  common  and  upon  the  same  terms 
and  not  confined  to  privileged  persons. 

2.  Same — wJiat  is  not  a  dedication  for  public  use,  A  plat  duly 
executed  and  recorded,  which  shows  an  irregular  tract  marked 
"Davidson  Park"  and  another  tract  marked  "Tennis  Court,"  and 
which  states  that  the  maker  of  the  plat  dedicates  such  tracts  "to 
the  use  of  the  occupants,  of  said  subdivision,  the  park  for  a  park 
and  the  tennis  ground  for  a  playground,"  does  not  show  a  dedica- 
tion of  such  tracts  to  the  use  of  the  public.  (McChesncy  v.  Peo- 
ple, 99  111.  216,  followed.) 

3.  Taxes — when  property  is  not  exempt  from  taxation  as  pub- 
lic grounds.  A  park  and  playground  dedicated  by  the  owner  of 
land,  in  platting  a  subdivision,  "to  the  use  of  the  occupants  of  said 
subdivision,"  are  not  exempt  from  taxation  as  public  grounds  even 
though  the  plat  is  accepted  by  the  city,  but  are  private  property 
and  subject  to  taxation. 
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AppEAiy  from  the  County  Court  of  Champaign  county ; 
tlie  Hon.  Thomas  J.  Roth,  Judge,  presiding. 

A.  E.  Campbeli.,  for  appellant. 

F.  A.  CoGGESHAi.1,,  State's  Attorney,  (A.  D.  Mulli- 
KEN,  of  counsel,)  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

The  county  court  of  Champaign  county  rendered  judg- 
ment against  two  tracts  of  land  in  Davidson  Place  addition 
to  the  city  of  Champaign,  and  the  question  presented  by 
this  appeal  is  whether  or  not  those  tracts  are  exempt  from 
taxation.  The  addition,  which  contains  twenty-three  lots, 
was  laid  out  in  1901  upon  a  tract  of  about  ten  acres  by 
a  plat  made,  certified,  acknowledged  and  recorded  in  con- 
formity to  the  statute  and  approved  by  the  city  coimcil, 
upon  which  appeared  a  tract  of  irregular  shape,  approxi- 
mately 360  feet  long  and  218  feet  wide,  marked  '^Davidson 
Park,"  and  surrounded  by  streets,  and  another  rectang^ar 
tract  about  180  feet  long  and  50  feet  wide,  marked  "Tennis 
Court"  In  his  acknowledgment  of  the  plat  the  owner  in- 
cluded the  following  certificate :  "I  do  hereby  dedicate  the 
streets  of  said  subdivision  to  the  city  of  Champaign  and 
State  of  Illinois  for  street  purposes,  reserving  the  right,  in 
the  first  instance,  to  improve  the  same  at  my  own  expense, 
and  I  do  hereby  dedicate  the  park  and  tennis  ground  for 
and  to  the  use  of  the  occupants  of  said  subdivision,  the 
park  for  a  park  and  the  tennis  ground  for  a  playground." 

If  these  tracts  are  "public  grounds  used  exclusively  for 
public  purposes,"  the  property  of  the  city,  they  are  exempt 
from  taxation.  By  virtue  of  the  statute  the  plat  operated 
as  a  conveyance  of  such  portions  of  the  premises  as  are 
marked  or  noted  as  donated  or  granted  to  the  public  or  any 
person,  religious  society,  corporation  or  body  politic,  and 
the  premises  intended  for  any  street,  alley,  way,  common 

Digitized  by  VjOOQIC 


430  The  People  v.  Ricketts.  \Hl  E 

or  other  public  use  vested  in  the  city  for  such  use.  No 
doubt  exists  in  regard  to  the  streets  and  alleys, — the  plat 
conveyed  them  to  the  city ;  but  so  far  as  the  park  and-ten- 
nis  court  are  concerned  the  plat  and  certificate  are  restricted 
and  are  entirely  consistent  with  the  strictly  private  use  of 
these  tracts  by  the  residents  of  the  addition.  If  the  occu- 
pants of  these  lots  see  fit  there  is  nothing  to  prevent  their 
fencing  the  park  and  tennis  court,  excluding  the  public  en- 
tirely and  devoting  the  ground  to  their  own  private  pur- 
poses. The  case  is  like  that  of  McChesney  v.  People,  99 
111.  216.  The  plat  of  Dunham's  subdivision  in  that  case 
purported  to  dedicate  a  tract  of  land  in  the  following  lan- 
guage :  "This  place  is  dedicated  to  the  trustees  of  the  town 
of  Hyde  Park  as  a  park,  by  the  name  of  Madison  Avenue 
Park,  for  the  benefit  of  the  owners  of  lots  fronting  the 
same,  and  is  to  be  ornamented  and  improved  in  such  man- 
ner as  the  majority  of  such  owners  shall  desire,  each  owner 
to  have  a  voice  in  such  improvement  in  proportion  to  the 
number  of  feet  he  shall  own  fronting  or  abutting  on  the 
park."  The  municipal  authorities  approved  the  plat,  as 
was  done  here.  It  was  held  that  the  land. was  neither  a 
public  park  nor  the  property  of  the  village  of  Hyde  Park; 
that  it  had  not  been  attempted  to  make  a  dedication  of  the 
land  to  the  public  for  park  or  other  purposes  but  only  for 
the  benefit  of  owners  of  adjacent  lots  fronting  on  the  park, 
and  that  the  land  remained  as  distinctively  private  property 
as  before  the  dedication,  and  was  held  as  such  for  the  bene- 
fit of  a  limited  niunber  of  persons,  designated  as  a  class. 

It  is  argued  that  the  dedication  is  to  the  inhabitants  of 
a  portion  of  the  city,  and  that  to  constitute  a  public  use  it 
is  not  necessary  that  the  whole  public  shall  be  permitted  to 
share  in  the  benefits  but  that  it  is  sufficient  if  a  portion  of 
the  inhabitants  of  a  city  be  permitted  to  do  so.  It  is  not 
essential  to  a  public  use  that  its  benefits  should  be  received 
by  the  whole  public  or  even  a  large  part  of  it.  The  benefit 
may  be  limited  actually  to  the  inhabitants  of  a  small  locality, 
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but  the  use  must  be  in  common  and  upon  the  same  terais, 
however  few  the  number  who  avail  themselves  of  it.  "A 
public  use,  whether  for  all  men  or  a  class,  is  one  not  con- 
fined to  privileged  persons.  The  smallest  street  is  public, 
for  all  have  an  equal  right  to  travel  on  it,  but  a  way  used 
by  thousands  which  may  be  shut  against  a  stranger  is  pri- 
vate." (Btird  Orphan  Asylum  v.  School  District,  90  Pa. 
21.)  The  use  of  land  for  a  public  park  is  a  public  use, 
and  the  right  to  such  use  may  be  acquired  by  the  exercise 
of  the  power  of  eminent  domain.  In  such  case  every  in- 
dividual has  the  same  right  to  the  use  of  the  park,  of  which 
he  cannot  be  deprived.  In  the  dedication  of  land  for  a  park 
the  dedication  may  restrict  the  use  either  as  to  its  icharac- 
ter  or  as  to  the  persons  who  may  use  it.  A  park  dedicated 
for  the  benefit  of  other  property  and  restricted  to  the  use 
of  the  owners  of  such  property  or  residents  therein  is  not 
dedicated  for  a  public  use,  but  remains  private  property  and 
is  not  exempt  from  taxation. 

No  objections  to  the  collector's  application  for  judgment 
were  made  by  the  city  of  Champaign.  The  objectors,  fif- 
teen in  number,  state  that  they  are  the  owners  of  real  es- 
tate in  Davidson  Place  addition  abutting  upon  and  adjacent 
to  the  park  and  tennis  court,  which  they  purchased  with 
reference  to  said  plat  and  said  two  tracts  shown  thereon, 
and  by  reason  thereof  paid  enhanced  values  for  their  lots, 
and  that  they  have  erected  valuable  residences  on  their  lots 
and  have  acquired  a  vested  right  to  have  the  park  and  tennis 
court  remain  open  and  free  ground  forever.  In  McChesney 
V.  People,  supra,  it  was  suggested  that  if  the  property  were 
a  public  park  the  objectors  would  have  no  such  interest  in 
it  as  would  give  them  any  right  to  contest  the  assessment 
made  upon  it.  We  hold  these  tracts,  however,  to  be  private 
property  subject  to  taxation.  judgment  afHrmed. 
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May  M.  Gibson,  Appellant,  vs.  Chari^es  W.  Vail, 
Appellee. 

Opinion  filed  February  2^,  rpii. 

1.  Practice — statute  is  imperative  that  an  appeal  must  be  dis- 
missed if  transcript  is  not  filed  in  time.  The  statute  is  imperative 
that  an  appeal  must  be  dismissed  if  the  transcript  of  the  record 
is  not  filed  within  the  time  prescribed  by  the  statute  and  no  exten- 
sion of  time  has  been  granted. 

2.  Same — when  party  suffers  no  injury  because  clerk  examined 
and  rejected  surety  after  the  appeal  bond  was  approved.  The  fact 
that  the  clerk,  under  section  95  of  the  Practice  act,  required  the 
surety  on  an  appeal  bond  to  appear  for  examination  after  the  bond 
had  been  approved  and  filed,  and,  after  an  extended  examination, 
declined  to  accept  the  surety  and  demanded  a  new  bond,  causes 
no  injury  to  the  appellant,  regardless  of  whether  the  clerk's  action 
was  authorized  or  not,  where  she  had  lost  her  right  to  an  appeal 
before  she  filed  the  bond. 

Appeai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  B^N  M.  Smith,  Judge,  presiding. 

J.  T.  Hanna,  for  appellant. 

McGooRTY  &  P01.1.OCK,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  the  29th  of  January,  19 10,  Louise  Highland  recov- 
ered a  judgment  in  the  superior  court  of  Cook  county  for 
$3500  against  appellant.  May  M.  Gibson.  Appellant  prayed 
an  appeal  to  the  Appellate  Court  for  the  First  District, 
which  was  allowed,  and  she  was  given  sixty  days  in  which 
to  file  a  bond  in  the  sum  of  $4000,  to  be  approved  by  the 
clerk  of  the  court.  Within  the  sixty  days  she  presented  to 
the  clerk,  on  March  28,  1910,  an  appeal  bond  in  the  sum 
of  $4000,  signed  by  James  J.  Graves  as  surety,  who  ap- 
peared before  the  clerk  and  justified  as  such  surety  and  the 
bond  was  thereupon  approved  by  the  clerk  and  filed.    More 


Digitized  by  VjOOQIC 


lek'll.]  Gibson  v.  Vail.  483 

than  two  months  afterward  the  clerk,  upon  the  complaint  of 
the  attorneys  for  the  plaintiff,  notified  the  attorneys  of  ap- 
pellant, about  June  8,  1910,  that  he  required  the  surety  to 
appear  in  his  office  for  an  examination  as  to  his  sufficiency 
as  surety.  The  attorneys  for  both  parties  and  the  surety  ap- 
peared, and  the  clerk,  over  the  objection  and  pfotest  of  the 
attorneys  for  appellant,  examined  the  surety  as  to  his  suf- 
ficiency and  allowed  attorneys  for  the  plaintiff  to  examine 
him,  and  also  heard  testimony  and  examined  witnesses  in 
relation  to  the  value  of  the  property  described  and  scheduled 
by  the  surety.  The  clerk  requested  the  appellant  to  get  an 
additional  name  upon  the  bond,  and  her  attorneys  presented 
to  the  clerk,  at  different  times,  additional  names  of  persons 
proposed  as  sureties.  The  attorneys  for  plaintiff  objected 
and  the  clerk  demanded  a  different  bond,  and  on  August  19, 
1910,  notified  the  attorneys  of  the  appellant  that  the  bond 
would  be  canceled  on  August  22,  1910.  Thereupon  the  ap- 
pellant filed  her  bill  in  this  case  in  the  superior  court  against 
the  appellee,  clerk  of  said  court,  alleging  that  there  was  no 
valid  law  or  statute  authorizing  such  action  by  the  clerk  and 
praying  for  an  injimction  restraining  him  from  canceling 
the  bond.  The  facts  as  above  stated  were  alleged  in  the  bill 
and  admitted  by  a  general  demturer.  The  court  sustained 
the  demurrer  and  dismissed  the  bill  at  the  cost  of  the  ap- 
pellant. An  appeal  was  prayed  to  this  court  on  the  ground 
that  the  validity  of  section  95  of  the  Practice  act  was  in- 
volved, and  the  appeal  was  allowed. 

Section  95  of  the  Practice  act  provides  that  if  a  party 
who  has  had  no  opportunity  to  examine  a  surety  on  any 
bond,  bail  or  other  security  given  or  offered  in  any  action 
or  proceeding  at  law  or  in  equity,  or  in  any  criminal  case, 
shall  file  objections  to  the  sufficiency  of  any  bond,  bail  or 
other  security  given  or  offered  in  any  such  action,  proceed- 
ing or  case,  the  court,  clerk  or  other  officer  whose  duty  it 
is  to  pass  upon  such  bond  or  security  shall  direct  the  surety 
to  appear  in  open  court,  or  before  such  clerk  or  officer,  to 
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be  examined  concerning  his  property  and  sufficiency  of  such 
bail  or  surety,  at  a  designated  place  or  time,  not  more  than 
five  days  after  service  of  notice  of  such  direction  upon  the 
surety  or  his  attorney  giving  or  offering  to  give  such  bond, 
bail  or  security.  It  is  provided  that  if  the  surety  shall  not 
appear  or  shall  be  found  insufficient,  the  bond,  bail  or  se- 
curity given  or  offered  shall  be  canceled  or  rejected,  but  the 
party  giving  or  offering  the  same  may  file  a  new  and  suffi- 
cient bond,  and  if  the  time  limited  for  the  filing  thereof  has 
expired,  shall  have  five  days  additional  time  for  that  pur- 
pose, and  the  section  is  not  to  be  construed  to  permit  an 
examination  by  an  inferior  court  or  clerk  after  the  record, 
on  appeal,  has  been  filed  in  the  reviewing  court. 

The  objection  to  the  section  on  constitutional  grounds 
presented  by  counsel  is  that  it  attempts  to  confer  judicial 
power  upon  the  clerk,  who  is  a  ministerial  officer.  What- 
ever the  proper  conclusion  concerning  the  validity,  scope 
or  effect  of  section  95  in  cases  of  appeals  may  be,  we  are 
of  the  opinion  that  the  appellant  suffered  no  injury  in  this 
case,  for  the  reason  that  her  appeal  bond  was  filed  and 
approved  after  the  time  for  filing  the  transcript  in  the  Ap- 
pellate Court  and  there  had  been  no  application  for  an  ex- 
tension of  the  time  before  the  expiration  of  the  period  fixed 
by  the  statute.  The  judgment  was  rendered  January  29, 
19 ID,  and  by  the  statute  the  February  term  of  the  superior 
court  commenced  on  the  first  Monday  in  February.  The 
January  term  came  to  an  end  and  the  next  term  of  the  Ap- 
pellate Court  for  the  First  District  began  on  the  first  Tues- 
day of  March.  More  than  twenty  days  intervened,  and  the 
appellant  was  bound  to  file  her  transcript  in  the  Appellate 
Court  on  the  second  day  of  the  March  term.  The  statute 
is  imperative  that  an  appeal  shall  be  dismissed  where  the 
transcript  is  not  filed  as  required  or  the  time  extended. 

The  court  did  not  err  in  sustaining  the  demurrer  and 
dismissing  the  bill.    The  decree  is  affirmed. 

Decree  affirmed. 
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Henry  Sielbeck,  Appellant,  vs.  Kate  Grothman  et  al 

Appellees. 

Opinion  Hied  February  25,  igii. 

1.  EviDENOS — presumption  is  that  a  person  shown  to  he  dead 
died  intestate.  Proof  by  a  plaintiff  in  ejectment  that  his  father 
owned  the  legal  title  to  land  upon  which  he  was  residing  at  the 
time  of  his  death  and  that  the  plaintiff  and  his  brothers  and  sister 
were  the  only  heirs,  raises  a  presumption  of  fact  that  the  father 
died  intestate,  and  that  the  land  descended,  in  pursuance  of  the 
statute,  to  his  heirs;  but  such  presumption  is  one  of  fact,  which 
may  be  rebutted  by  evidence  or  shown  to  be  inapplicable  to  the 
case.     {St,  L,,  I.  &  E.  R.  R.  Co.  v.  Warfel,  163  111.  641,  explained.) 

2.  Mortgages — when  finding  of  foreclosure  decree  as  to  title  of 
mortgagor  is  binding.  Where  a  bill  to  foreclose  a  mortgage  made 
by  a  widow  alleges  that  she  had  the  title  in  fee,  and  the  decree  so 
finds,  such  finding  is  binding,  in  a  collateral  proceeding,  upon  the 
adult  heirs,  who  were  made  parties  to  the  foreclosure  proceeding 
but  who  waived  service  of  process  and  suffered  a  decree  to  be  en- 
tered against  them  by  confession. 

3.  Same — the  question  of  paramount  or  adverse  title  should  be 
raised  in  foreclosure  proceeding.  Whether  the  title  of  certain  de- 
fendants to  a  foreclosure  proceeding  is  paramount  or  a4verse  to 
the  title  of  the  mortgagor  is  a  question  which  should  be  deter- 
mined in  that  proceeding  and  not  for  the  first  time  in  a  collateral 
attack  on  the  foreclosure  decree,  which  found  that  the  mortgagor 
had  a  fee  simple  title. 

4.  Ejectment — when  plaintiff  is  not  entitled  to  recover.  Where 
adult  children  suffer  a  decree  to  be  entered  against  them  by  con- 
fession in  a  proceeding  to  foreclose  a  mortgage  made  by  their 
mother  after  their  father's  death,  and  the  bill  alleges  and  the  de- 
cree finds  that  the  mortgagor  had  the  fee  simple  title,  they  cannot 
recover  in  an  action  of  ejectment  against  a  grantee  of  the  pur- 
chaser at  the  foreclosure  sale  by  proving  that  their  father  had  title 
from  the  government  to  the  land  in  question,  that  he  resided  upon 
the  land  until  his  death  and  that  they  were  his  only  heirs. 

5.  Judgments  and  decrees — presumptions  cannot  prevail  against 
express  findings  of  judgment.  Express  findings  in  a  judgment  of 
a  court  of  general  jurisdiction  can  be  attacked  collaterally  only  by 
tJbe  record  and  cannot  be  contradicted  by  presumptions  of  fact. 

Appeal,  from  the  Circuit  Court  of  Massac  county ;   the 
Hon.  W.  W.  Duncan,  Judge,  presiding. 
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C.  L.  V.  Mui^KEY,  and  Fred  R.  Young,  for  appellant. 
H.  A.  Evans,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  an  action  of  ejectment  brought  by  the  appellant, 
Henry  Sielbeck,  against  appellees,  Kate  Grothman,  Fritz 
Grothman  and  others,  in  the  circuit  court  of  Massac  county. 
A  jury  was  waived  and  the  cause  tried  before  the  judge, 
who  entered  judgment  in  favor  of  appellees,  finding  them 
to  be  the  owners  in  fee  simple  of  the  property  in  question 
and  that  they  recover  from  the  plaintiff  their  costs.  From 
that  judgment  this  appeal  was  prayed. 

The  eighty-acre  farm  in  controversy  here  is  situated  in 
said  county.  Appellant  offered  testimony  which  tended  to 
show  that  his  father.  Christian  Sielbeck,  traced  his  title 
through  mesne  conveyances  back  to  the  government;  that 
in  1872,  while  occupying  the  farm  as  his  homestead,  he 
died,  leaving  a  widow,  Lizette  Sielbeck,  and  four  children, 
Henry,  Fritz  and  William  Sielbeck^  and  Louise  Sielbeck, 
now  Louise  May ;  that  the  widow,  with  appellant,  continued 
to  occupy  the  premises  until  her  death,  in  May,  1900;  that 
she  re-married,  in  the  meantime,  Ernest  Wieneke,  who  died 
shortly  thereafter,  leaving  her  again  a  widow;  that  in 
1894  the  widow,  having  become  indebted  to  Hiram  and  Au- 
gust Quante  in  the  sum  of  $575.50,  gave  her  note  for  that 
amount,  payable  in  twelve  months,  securing  the  same  by 
mortgage,  in  the  usual  form,  upon  said  eighty-acre  fann. 
The  record  shows  that  no  steps  were  taken  to  foreclose  this 
mortgage  during  the  lifetime  of  the  widow,  but  in  the 
month  following  her  death  the  mortgagees  filed  a  bill  to 
foreclose  at  the  August  term  of  the  circuit  court  of  Mas- 
sac county.  This  bill  was  in  the  usual  fonn,  stating  that 
the  widow  was  indebted  to  the  Quantes  in  the  above  named 
sum,  and  to  secure  the  payment  thereof  had  executed  a 
mortgage  conveying  said  eighty-acre  farm  "in  fee,  subject, 
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however,  to  a  condition  of  defeasance  upon  the  payment  of 
the  principal  sum  of  money  and  the  interest,"  etc. ;  that  on 
May  5  she  died  intestate  and  left  her  surviving  the  four 
children  named  above  as  her  only  heirs-at-law ;  that  these 
heirs  had  an  equity  of  redemption  in  said  farm,  and  they 
were  therefore  made  parties  defendant.    It  is  conceded  by 
the  appellant  that  he  and  his  brothers  and  sister  properly 
waived  service  of  process  by  entering  their  appearances  in 
this  foreclosure  proceeding;   that  they  filed  no  answer  and 
that  a  decree  was  entered  against  them  by  confession,  find- 
ing the  facts  alleged  in  the  bill  to  be  true,  among  other 
things  that  said  Louise  Wieneke  was  at  the  time  of  her 
death  the  owner  of  the  lands  described  in  said  mortgage, 
subject  to  this  lien,  and  that  appellant  and  his  brothers  and 
sister,  and  all  persons  claiming  by,  through  or  under  them, 
should  be  forever  foreclosed  of  all  equity  of  redemption  and 
barred  from  all  claim  of,  in  and  to  said  lands  unless  the 
same  should  be  redeemed.    The  premises  were  sold  by  the 
master  in  chancery  February  2,  1901,  and  bid  in  by  com- 
plainants in  the  foreclosure  proceedings,  and  subsequently, 
in  May,  1902,  the  premises  not  having  been  redeemed,  a 
master's  deed  was  issued  to  them  and  possession  taken 
thereunder.    Appellant  and  his  brothers  and  sister  were  of 
age  at  the  time  of  these  foreclosure  proceedings  and  were 
the  only  heirs  of  both  their  father  and  their  mother.    The 
title  which  vested  in  the  complainants  in  that  bill  under  the 
master's  deed  was  conveyed  to  John  George  Grothman  in 
May,  1902,  and  Grothman  at  once  went  into  possession,  re- 
maining in  possession  until  his  death,  in  June,  1909,  and 
his  widow  and  children  continued  in  possession  up  to  the 
time  of  this  litigation,  and  are  the  appellees  herein.    Before 
commencing  this  action  of  ejectment  appellant  took  convey- 
ances to  himself  from  his  brothers  and  sister. 

The  appellant  contends  that  he  and  his  brothers  and  sis- 
ter inherited  this  land  from  their  father;  that  the  mother 
never  had  any  interest  in  it  beyond  her  homestead  and 
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dower  rights,  and  that  the  only  thing  she  mortgaged  to  the 
Quantes,  complainants  in  the  foreclosure  suit,  was  these 
homestead  and  dower  rights.  The  only  testimony  offered 
in  support  of  the  contention  that  the  heirs,  and  not  the 
widow,  owned  the  fee,  was  that  the  father,  Christian  Siel- 
beck,  obtained  this  land  by  mesne  conveyances  from  the 
government  and  was  living  on  it  and  in  possession  at  the 
time  of  his  death  and  that  he  left  as  his  heirs  the  persoos 
named.  It  is  argued  from  this  state  of  facts,  by  counsel 
for  appellant,  that  it  must  be  assumed  that  Christian  Siel- 
beck,  his  father,  died  intestate.  Whenever  the  death  of  any 
person  is  shown,  until  rebutted,  the  presumption  is  that  he 
died  intestate  and  that  his  estate  descends  in  pursuance  of 
the  laws  of  inheritance.  (Schmidt  v.  Broimt,  226  111.  590; 
Warvelle  on  Ejectment,  sec.  366;  Lyon  v.  Kain,  36  111. 
362.)  We  think  counsel  for  appellees  is  mistaken  in  saying 
that  this  court,  in  St,  Louis,  Indianapolis  and  Eastern  RaU- 
road  Co.  v.  War f el,  163  111.  641,  held  to  the  contrary.  In 
that  case  the  court  simply  stated  that  the  plaintiff  in  the 
ejectment  suit,  who  claimed  title  from  the  ^yidow  and  the 
heirs,  must  prove  the  death  of  the  ancestor  and  that  the 
persons  who  signed  the  deed  were  such  heirs.  The  question 
whether  intestacy  would  be  presumed  was  not  there  passed 
upon.  That  Christian  Sielbeck,  the  ancestor  of  appellant, 
died  intestate  is  only  a  presumption  arising  from  the  facts 
that  appellant  proved  in  this  case  and  may  be  rebutted  by 
other  evidence.  A  presumption  of  fact  has  the  force  and 
effect  of  a  prima  facie  case  and  relieves  temporarily  the 
party  in  whose  favor  it  arises  from  presenting  further  evi- 
dence. It  is  not  evidence  in  itself,  but  a  legal  rule  or  con- 
clusion which  may  be  rebutted  directly  by  evidence  or  shown 
not  to  apply  to  the  particular  facts  in  the  case,  i  Elliott  on 
Evidence,  sec.  91 ;    i  Jones  on  Evidence,  sec.  9. 

Counsel  for  appellant  contend  that  it  is  not  necessary  to 
allege  the  title  of  the  grantors  in  a  bill  to  foreclose,  and 
that  the  allegations  of  the  bill  in  these  foreclosure  proceed- 
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ings  and  the  findings  of  the  court  that  the  fee  to  this  land 
was  in  the  mother  of  appellant  are  not  binding  upon  him 
or  his  brothers  and  sister.  It  is  true,  as  contended,  that  the 
mortgagor  can  only  convey  in  the  mortgage  the  title  that 
he  has  and  cannot  be  permitted  to  deny  that  title;  (Racine 
and  Mississippi  Railroad  Co.  v.  Farmers'  Loan  and  Trust 
Co.  49  111.  331;)  that  a  court  of  equity  is  not  the  proper 
forum  for  the  trial  of  legal  titles ;  (Parker  v.  Shannon,  1 14 
IlL  192;)  that  adverse  or  paramount  titles  not  growing  out 
of  or  subsequent  to  the  mortgage  should  not  be  tried  in 
foreclosure^  proceedings ;  (Gage  v.  Perry,  g^  III.  176;  Piot 
V.  Davis,  241  id.  434;  2  Jones  on  Mortgages, — 4th  ed. — 
sec.  1440;)  but  it  is  also  true  that  if  persons  having  prior 
interests  are  made  parties  to  a  foreclosure  proceeding  and 
do  not  demur,  answer  or  assert  their  prior  rights  but  allow 
judgment  to  be  taken,  and  the  bill  states  and  the  decree  finds 
that  the  title  is  subject  to  the  mortgage,  the  parties,  after 
the  foreclosure  proceedings,  are  estopped  from  setting  up 
collaterally  such  prior  interest.  (Chicago  Theological  Semi- 
nary v.  Gage,  103  111.  175;  Helck  v.  Reinheimer,  105  N.  Y. 
470;  2  Jones  on  Mortgages, — 4th  ed. — sec.  1589.)  The 
bill  should  allege  the  title  of  the  mortgagors  in  the  mort- 
gaged premises,  (i  Wiltsie  on  Mortgage  Foreclosures, — 
1899  ^- — sec  276.)  This  court  has  held  that  where  the 
fee  simple  title  was  alleged  to  be  in  the  mortgagors  and  was 
so  found  by  the  decree,  such  allegations  were  material  and 
binding  on  the  parties  to  foreclosure  proceedings.  Goltra 
v.  Green,  g8  111.  317;  South  Park  Comrs.  v.  Todd,  112  id. 
379;    Williams  v.  Sontter,  55  id.  130. 

The  question  of  a  title  being  paramount  or  adverse 
should  be  raised  in  the  foreclosure  proceeding  and  not  for 
the  first  time  collaterally.  The  validity  of  this  decree  can 
not  be  attacked  collaterally  for  irregularities  that  do  not  go 
to  the  jurisdiction.  (2  Jones  on  Mortgages, — ^4th  ed. — 
sec.  1587;  Hefner  v.  Insurance  Co.  123  U.  S.  747;  Keh7n 
V.  Mott,  187  111.  519;   Rohrhof  v.  Schmidt,  218  id.  585.) 
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The  bill  alleges,  and  the  decree  found,  that  the  title  in  fee 
was  held  by  the  mortgagor,  the  mother  of  appellant,  and 
that  he  and  his  sister  and  brothers  were  the  owners  of  the 
equity  of  redemption,  and  that  decision,  even  though  wrong, 
is  binding  here  upon  the  parties  to  the  foreclosure  suit. 
(N orris  v.  He,  152  111.  190;  Figge  v.  Rowlen,  185  id.  234.) 
The  mere  presumption  that  appellant's  father  died  intestate 
cannot  prevail  against  such  finding.  Presumptions  cannot 
be  permitted  to  contradict  the  express  findings  of  record, 
(i  Jones  on  Evidence,  sec.  27.)  The  judgment  of  a  court 
of  general  jurisdiction  can  only  be  attacked  in  collateral 
proceedings  by  the  record  itself.  Spring  Creek  Drainage 
District  v.  Highzvay  Comrs,  238  111.  521 ;  Reedy  v.  Cam- 
field,  159  id.  254. 

The  judgment  of  the  circuit  court  must  be  affinned. 

Judgment  affirmed. 


The  People  ex  rcL  John  W.  Rea,  County  Collector,  Ap- 
pellee, vs.  The  CLEVEI.AND,  Cincinnati,  Chicago  and 
St.  Louis  Raii^way  Company,  Appellant. 

Opinion  filed  February  25,  ipil. 

Taxes — one  objecting  to  taxes  not  assessed  in  his  name  must 
show  his  interest.  Unless  a  party's  interest  in  lands  against  which 
judgment  is  sought  for  taxes  is  made  to  appear,  no  objection  on 
his  behalf  to  the  rendition  of  judgment  can  be  ehtertained. 

Appeai,  from  the  County  Court  of  Montgomer)'count\'; 
the  Hon.  John  L.  Dryer,  Judge,  presiding. 

George  B.  Gillespie,  (L.  J.  Hackney,  Gillespie  & 
Fitzgerald,  and  D.  R.  Kinder,  of  counsel,)  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  Harry  C.  Stut- 
TLE,  State's  Attorney,  for  appellee. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  an  application  for  judgment  by  the  appellee, 
in  the  county  court  of  Montgomery  county,  for  the  railroad 
taxes  for  the  year  1909,  amounting  to  $2304.17,  assessed 
against  the  right  of  way  in  said  county  of  the  "C,  V.  &  C. 
Ry.  Co.,"  described  as  "a  strip  of  land  extending  on  each 
side  of  the  railroad  track  and  embracing  the  same,  together 
with  all  stations,  side-tracks,  switches,  improvements  and 
personal  property  thereon,  commencing  at  a  point  where 
said  railroad  crosses  the  northern  boundary  line  of  Mont- 
gomery county  and  extending  to  a  point  where  said  rail- 
road crosses  the  western  boundary  line  of  said  county." 
Appellant,  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company,  appeared  and  filed  objections  to  judg- 
ment against  its  property.  A  hearing  was  had,  and  at  the 
close  of  the  evidence  the  appellee  made  a  motion  to  strike 
the  objections  of  the  appellant  from  the  files  on  the  ground 
that  it  did  not  appear  that  the  objector  had  any  interest  in 
the  property  against  which  judgment  was  sought,  which 
motion  was  sustained  by  the  cot\rt  and  judgment  and  order 
of  sale  was  entered  against  said  railroad  property,  and  the 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway  Com- 
pany has  prosecuted  an  appeal  to  this  court. 

The  appellee  has  made  a  motion  in  this  court  to  dismiss 
the  appeal  on  the  ground  it  does  not  appear  from  the  rec- 
ord that  the  appellant  has  any  interest  in  the  property  of 
the  Cairo,  Vincennes  and  Chicago  Railway  Company,  in 
whose  name  the  property  against  which  judgment  was  ob- 
tained was  assessed,  which  motion  was  taken  with  the  case 
and  reserved  to  the  hearing. 

In  People  v.  Quick,  87  111.  435,  it  was  held  that  unless 
a  party's  interest  in  lands  against  which  judgment  is  sought 
for  taxes  is  made  to  appear  no  objection  in  his  behalf  to 
the  rendition  of  judgment  can  be  entertained,  and,  where 
land  is  not  assessed  in  the  name  of  an  objector,  before  his 
objections  will  be  considered  he  must  show  his  interest  in 
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the  land.  In  the  case  at  bar  the  land  against  which  judg- 
ment was  sought  was  assessed  in  the  name  of  the  Cairo, 
Vincennes  and  Chicago  Railway  Company,  and  no  proof 
was  introduced  to  show  that  the  appellant  was  interested  in 
the  property  against  which  judgment  was  sought.  The  ob- 
jections of  the  appellant  were  therefore  properly  stricken 
from  the  files  on  the  ground  that  it  did  not  appear  that  the 
objector  had  any  interest  in  the  railroad  property  against 
which  judgment  was  sought. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  afiirfned. 


The  City  of  Chicago,  Appellant,  vs,  C.  W.  Partridge, 

Appellee. 

Opinion  filed  February  25,  igii. 

1.  Res  judicata — what  is  essential  to  render  a  former  adjudi- 
cation an  absolute  bar.  To  render  a  former  adjudication  an  abso- 
lute bar  to  a  subsequent  action  there  must  be,  as  between  the  two 
actions,  identity  of  parties,  of  subject  matter  and  cause  of  action. 

2.  Same — there  must  be  identity  of  parties  to  give  rise  to  an 
estoppel  by  verdict.  The  rule  of  estoppel  by  verdict,  whereby  some 
controlling  fact  or  matter  material  to  the  determination  of  a  case 
which  has  been  adjudicated  by  a  court  of  competent  jurisdiction 
is  held  to  be  conclusive  in  a  subsequent  action  when  the  same  fact 
or  matter  is  again  in  issue,  is  not  dependent  upon  whether  the 
cause  of  action  is  the  same  in  both  actions,  but  does  require  that 
both  actions  be  between  the  same  parties  or  persons  in  privity 
with  or  represented  by  them. 

3.  Special  assessments — judgments  in  special  assessment  pro- 
ceeding are  several  as  to  each  tract  of  land.  The  judgments  in  a 
special  assessment  proceeding  are  several  as  to  each  tract  of  land, 
and  hence  the  owner  of  one  tract  against  which  the  judgment  was 
confirmed  but  afterwards  vacated  on  motion  of  the  city  cannot  set 
up  as  a  bar  to  a  subsequent  assessment  by  the  city  a  judgment  dis- 
missing the  petition  as  against  another  tract  of  land  owned  by  a 
different  person,  even  though  the  latter  judgment  was  affirmed  by 
the  Supreme  Court  upon  the  ground  that  the  city  had  no  jurisdic- 
tion over  the  street. 
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4.  Same — when  special  assessment  judgment  is  not  res  judicata 
as  to  city's  jurisdiction  over  street,  A  judgment  dismissing  a  spe- 
cial assessment  proceeding  as  against  the  lands  of  an  objector  upon 
the  ground  that  the  street  to  be  improved  was  not  within  the  ju- 
risdiction of  the  petitioning  city  but  was  within  the  exclusive  ju- 
risdiction of  a  certain  park  board  is  not,  even  though  affirmed  by 
the  Supreme  Court,  res  judicata  of  the  question  of  such  jurisdic- 
tion as  against  all  persons,  where  the  park  board  was  not  a  party 
to  the  proceeding. 

5.  SAMt — extent  to  which  special  assessment  proceeding  is  a 
proceeding  in  rem.  A  special  assessment  proceeding  is  a  proceed- 
ing in  rem  for  the  reason  that  a  personal  judgment  cannot  be  en- 
tered, but  the  res  is  the  particular  property  against  which  the 
assessment  is  sought  and  not  the  street  to  be  improved,  and  hence 
judgments  confirming  the  assessment  against  lands  not  objected 
for  and  dismissing  the  petition  as  to  lands  for  which  objections 
were  made  are,  respectively,  conclusive  only  as  to  the  particular 
lands  against  or  in  favor  of  which  the  judgments  are  entered. 

Cartwright,  Hand  and  Carter,  JJ.,  dissenting. 

Appkai.  from  the  County  Court  of  Cook  county;  the 
Hon.  Wiluam  L.  Pond,  Judge,  presiding. 

George  A.  Mason,  and  Wiujam  T.  Hapeman,  (Ed- 
ward J.  Brundage,  Corporation  Counsel,  of  counsel,)  for 
appellant. 

WiLUAM  J.  DoNUN,  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

Appellant,  the  city  of  Chicago,  filed  its  petition  in  the 
county  court  of  Cook  county  praying  that  steps  be  taken  to 
levy  a  special  assessment  for  paving  with  creosoted  wooden 
blocks  Cottage  Grove  avenue  from  Fifty -first  street  to  Fifty- 
ninth  street,  in  the  city  of  Chicago,  in  accordance  with  the 
provisions  of  an  ordinance  of  the  city  of  Chicago  passed 
July  I,  1907.  Proceedings  were  had  in  said  cause  which 
resulted  in  the  making  and  filing  of  an  assessment  roll 
showing  an  assessment  of  benefits  against  the  property  of 
appellee,  C.  W.  Partridge,  on  account  of  the  proposed  im- 
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provement.  Appellee  interposed  numerous  objections  to  the 
confirmation  of  the  assessment  against  his  property,  but 
upon  the  hearing  in  the  county  court  relied  solely  upon  the 
following  objection :  That  in  a  former  proceeding  in  the 
county  court  of  Cook  coimty  for  the  paving  of  Cottage 
Grove  avenue  from  Drexel  square  to  the  center  of  Fifty- 
ninth  street,  wherein  objections  were  filed  as  to  certain 
property  other  than  that  of  appellee,  the  objections  were 
sustained  and  the  petition  was  dismissed  on  August  4,  1902, 
for  the  reason  that  the  city  of  Chicago  had  no  jurisdiction 
over  Cottage  Grove  avenue  between  Drexel  square  and  the 
center  of  Fifty-ninth  street  for  the  purpose  of  making  such 
improvement,  and  that  such  jurisdiction  was  vested  exclu- 
sively in  the  board  of  South  Paric  Commissioners;  that 
upon  appeal  from  the  order  dismissing  said  petitiwi  this 
court  affirmed  the  finding  and  judgment  of  the  county 
court;  that  thereafter,  on  March  31,  1903,  the  mandate  of 
this  court  was  filed  in  the  county  court,  and  on  Novem- 
ber 7,  1904,  all  orders  entered  in  said  proceeding  were  va- 
cated and  set  aside  and  the  petition  dismissed.  A  hearing 
before  the  court  upon  this  objection  resulted  in  a  judgment 
sustaining  the  objection  and  dismissing  the  petition  as  to 
appellee's  property,  from  which  judgment  the  city  of  Chi- 
cago has  appealed  to  this  court. 

The  evidence  introduced  by  appellee  in  support  of  his 
objection  consisted  of  the  record  of  the  former  proceedings, 
and  showed  that  in  1902  the  city  of  Chicago  filed  its  peti- 
tion in  the  county  court  of  Cook  county  praying  that  steps 
be  taken  to  pave  the  east  half  of  Cottage  Grove  avenue  frwn 
Drexel  square  to  the  center  of  Fifty-ninth  street,  in  accord- 
ance with  the  provisions  of  an  ordinance  of  the  city  of 
Chicago;  that  an  assessment  of  benefits  was  made  and  con- 
firmed in  that  proceeding  against  the  property  of  appellee 
and  other  property  on  the  east  side  of  Cottage  Grove  ave- 
nue, the  judgment  of  confinnation  against  the  appellee's 
property  having  been  rendered  upon  default;   that  certain 
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property  owners  other  than  appellee  interposed  objections 
in  that  proceeding  to  the  confirmation  of  the  assessment 
against  their  lands;  that  these  objections  were  heard  upon 
a  stipulation  of  facts,  which  stipulation  is  set  out  in  the 
statement  preceding  the  opinion  in  the  case  of  City  of  Chi- 
cago V.  Carpenter,  201  111.  402;  that  the  objections  were 
sustained  on  the  groimd  that  it  appeared  from  the  stipula- 
tion and  from  section  5  of  the  Supplemental  Park  act,  ap- 
proved April  16,  1869,  (i  Private  Laws  of  1869)  that  the 
city  of  Chicago  had  no  jurisdiction  over  that  portion  of 
Cottage  Grove  avenue  sought  to  be  improved,  for  the  pur- 
pose of  making  the  improvements  specified  in  the  ordinance 
under  which  that  proceeding  was  instituted,  but  that  such 
jurisdiction  was  vested  exclusively  in  the  board  of  South 
Park  Commissioners,  and  the  petition  was  dismissed  as  to 
the  property  of  the  objectors  in  that  proceeding;  that  the 
city  of  Chicago  prosecuted  an  appeal  from  the  judgment 
sustaining  objections  and  dismissing  the  petition  to  this 
court,  and  that  the  judgment  of  the  county  court  was  af- 
firmed; {City  of  Chicago  v.  Carpenter,  supra;)  that  the 
mandate  of  this  court  affirming  the  judgment  was  filed  in 
the  county  court,  and  that  on  November  7,  1904,  all  orders 
entered  in  the  proceeding  were  vacated  and  set  aside  and 
said  petition  dismissed. 

In  rebuttal  of  the  evidence  introduced  by  appellee  show- 
ing the  former  proceeding  in  the  coimty  court,  appellant 
offered  evidence  showing  that  the  board  of  South  Park 
Commissioners  had  never  assumed  or  exercised  any  juris- 
diction over  Cottage  Grove  avenue  from  Fifty-first  street 
to  Fifty-ninth  street,  and  that  the  improvements  made  by 
the  board  of  South  Park  Commissioners  upon  the  west  half 
of  Cottage  Grove  avenue  between  those  streets,  as  detailed 
in  the  stipulation  in  the  former  proceeding,  were  all  made 
by  the  board  of  South  Park  Commissioners  as  owner  of 
abutting  property,  under  permission  granted  by  the  city  of 
Chicago,  and  not  in  the  exercise  of  jurisdiction  over  Cot- 
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tage  Grove  avenue.  Evidence  in  rebuttal  was  also  offered 
by  appellant  showing  that  the  city  of  Chicago  had,  both 
before  and  since  the  hearing  in  the  former  proceeding 
above  mentioned,  exercised  exclusive  jurisdiction  for  all 
purposes  of  municipal  government  and  control  over  that 
portion  of  Cottage  Grove  avenue  involved  in  this  cause. 
Upon  motion  of  appellee  the  court  excluded  all  the  evidence 
offered  by  appellant  in  rebuttal. 

The  only  question  presented  for  our  determination  is 
whether  the  judgment  in  the  former  proceeding  is  a  bar  to 
an  assessment  against  appellee's  property  in  this  proceed- 
ing, appellee  contending  that  by  reason  of  such  judgment 
it  became  res  judicata,  as  between  appellant  and  all  owners 
of  property  on  the  east  side  of  Cottage  Grove  avenue  be- 
tween Fifty-first  street  and  Fifty-ninth  street,  that  appel- 
lant had  no  jurisdiction  over  Cottage  Grove  avenue  between 
those  streets  for  the  purpose  of  making  the  proposed  im- 
provement, and  appellant  contending  that  the  question  of 
jurisdiction  is  not  res  judicata  as  between  the  city  and  ap- 
pellee, as  the  owner  of  property  on  the  east  side  of  Cottage 
Grove  avenue  between  the  streets  above  mentioned,  because 
appellee  was  not  one  of  the  objecting  property  owners  in 
the  former  proceeding,  but  the  assessment  against  his  prop- 
erty was  confirmed  and  the  judgment  of  confirmation  was 
afterwards  vacated  and  the  proceedings  dismissed  by  the 
city  imder  the  authority  conferred  upon  it  by  section  56 
of  the  Local  Improvement  act,  and  there  was  therefore  no 
judgment  in  the  former  proceeding  in  favor  of  or  against 
appellee  determining  the  question  of  jurisdiction  over  Cot- 
tage Grove  avenue. 

The  doctrine  of  res  judicata,  as  announced  in  numerous 
decisions  of  this  court,  is  based  upon  the  fundamental  prin- 
ciple that  "a  matter,  whether  consisting  of  one  or  many 
questions,  which  has  been  solemnly  adjudicated  by  a  court 
of  competent  jurisdiction,  shall  be  deemed  finally  and  con- 
clusively settled  in  any  subsequent  litigation  between  the 
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same  parties  where  the  same  question  or  questions  arise, 
except  where  the  litigation  is  a  direct  proceeding  for  the 
purpose  of  reversing  or  setting  aside  such  adjudication." 
(Hanna  v.  Read,  102  111.  596;   Attorney  General  v.  Chi- 
cago and  Evanston  Railroad  Co.  112  id.  520;    Wright  v. 
Griffey,  147  id.  496;   Hanna  v.  Drovers'  Nat,  Bank,  194 
id.  252;   In  re  ^state  of  Stahl,  227  id.  529.)     Where  the 
former  adjudication  is  relied  upon  as  an  absolute  bar,  tech- 
nically known  as  an  estoppel  by  judgment,  there  must  be, 
as  between  the  two  actions,  identity  of  parties,  of  subject 
matter  and  cause  of  action;    (Wright  v.  Griffey,  stipra; 
Leopold  V.  City  of  Chicago,  150  111.  568;  Markley  v.  Peo- 
ple, 171  id.  260;  Chicago  Theological  Seminary  v.  People, 
189  id.  439;)  but  where  some  controlling  fact  or  matter 
material  to  the  determination  of  both  causes  has  been  ad- 
judicated in  a  former  proceeding  in  a  court  of  competent 
jurisdiction  and  the  same  fact  or  matter  is  again  at  issue 
between  the  same  parties,  the  adjudication  of  the  fact  or 
matter  in  the  first  suit  will,  if  properly  presented,  be  con- 
clusive of  the  same  question  in  the  later  suit,  irrespective 
of  whether  the  cause  of  action  is  the  same  in  both  suits  or 
not.     This  is  generally  denominated  estoppel  by  verdict. 
(Wright  v.  Griffey,  supra;    Leopold  v.  City  of  Chicago, 
supra;  Brack  v.  Boyd,  211  111.  290.)     From  the  statement 
of  the  rule  as  to  estoppel  by  verdict,  as  announced  in  the 
cases  above  cited  and  in  other  cases  decided  by  this  court, 
as  well  as  from  the  fundamental  principle  upon  which  the 
doctrine  of  res  judicata  is  based,  it  is  evident  that  where  an 
adjudication  in  a  former  action  is  relied  upon  as  conclu- 
sively determining  some  controlling  fact  or  matter  arising 
in  a  subsequent  action,  it  is  indispensable  that  such  fact  or 
matter  be  involved  in  the  determination  of  the  issues  be- 
tween  the  same  parties  or  their  privies,  in  both  actions. 
Therefore,  whether  appellee's  objection  be  considered  as 
siting  up  an  estoppel  by  judgment  or  an  estoppel  by  ver- 
dict, in  order  to  sustain  his  objection  it  was  incumbent  upon 
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him  to  show  a  judgment  rendered  in  a  cause  in  which  some 
matter  or  fact  then  in  issue  between  appellee  and  the  city 
of  Chicago  was  determined  adversely  to  the  city,  and  that 
such  matter  or  fact  is  material  to  the  determination  of 
this  cause. 

In  the  former  proceeding  for  the  improvement  of  the 
east  half  of  Cottage  Grove  avenue  between  Drexel  square 
and  Fifty-ninth  street  two  distinct  judgment  orders  were 
entered, — one  confirming  the  assessments  against  the  lands 
owned  by  appellee  and  others  not  objecting,  and  the  other 
sustaining  an  objection  and  dismissing  the  petition  as  to 
the  lands  owned  by  the  objectors  therein  on  the  ground 
that  the  city  of  Chicago  had  no  jurisdiction  over  the  street 
for  the  purpose  of  making  the  proposed  improvement  It 
is  the  latter,  and  not  the  former,  of  these  judgment  orders 
that  appellee  relies  upon  as  constituting  an  adjudication 
that  the  city  has  no  jurisdiction  over  the  street  for  the 
purpose  of  improving  the  same.  That  judgment  order, 
however,  did  not  determine  any  issue  between  appellee  and 
the  city  of  Chicago  in  the  former  proceeding.  The  judg- 
ment order  confirming  the  assessment  against  the  appellee's 
lands  constituted  the  adjudication  upon  the  issues  between 
appellee  and  the  city  in  that  proceeding,  and,  instead  of 
being  adverse  to  the  city,  was  an  adjudication  in  favor  of 
the  city  upon  all  questions  arising  in  the  cause,  including 
the  question  of  jurisdiction  over  Cottage  Grove  avenue  to 
make  the  improvement  contemplated  in  that  proceeding. 
That  appellee  cannot  set  up  the  judgment  in  the  former 
proceeding  sustaining  objections  and  dismissing  the  peti- 
tion as  to  property  other  than  his  own  as  res  judicata  of 
the  question  of  jurisdiction  over  the  street,  is  conclusively 
shown  by  former  decisions  of  this  court  to  the  effect  that 
the  judgment  in  a  special  assessment  proceeding  against 
any  particular  tract  of  land  is  distinct  from  and  independ- 
ent of  the  judgment  against  any  other  tract  assessed  for 
benefits  in  the  same  proceeding. 
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In  the  case  of  Kelly  v.  City  of  Chicago,  148  111.  90,  it 
appeared  that  an  appeal  had  been  prosecuted  to  this  court 
by  certain  land  owners  from  a  judgment  confirming  assess- 
ments against  their  lands  and  that  the  judgment  had  been 
reversed  and  the  cause  remanded  to  the  county  court  Up- 
on remandment  of  the  cause  other  land  owners  whose  lands 
were  included  in  the  same  assessment  roll  but  who  had  not 
joined  in  the  appeal,  appeared  and  moved  the  court  to  re- 
instate the  original  cause  for  confirmation  of  the  assessment 
roll  and  to  vacate  the  judgment  of  confirmation  against 
their  lands  and  to  sustain  objections  theretofore  filed  by 
them.  The  court  denied  the  motion,  and  in  considering 
that  action  of  tlie  court  upon  writ  of  error  we  said :  "Plain- 
tiffs in  error  were  not  parties  to  that  appeal,  nor  was  the 
judgment  of  confirmation  as  to  them  in  anywise  affected  by 
the  judgment  of  this  court  reversing  the  judgment  against 
the  property  of  the  appellants  in  that  cause.  The  judgment 
is,  in  effect,  several  as  to  the  property  owners,  and  one  or 
more  may  appeal  or  prosecute  a  writ  of  error  without  af- 
fecting the  judgment  against  the  others.  There  was  no  au- 
thority in  the  mandate  of  this  court  for  the  county  court 
to  vacate  the  judgment  against  plaintiffs  in  error." 

In  Phelps  V.  City  of  Mattoon,  177  111.  169,  certain  prop- 
erty owners  prosecuted  a  writ  of  error  to  review  proceed- 
ings in  which  judgment  by  default  had  been  entered  con- 
firming" assessments  against  their  lands.  In  that  case  we 
said :  ''Defendant  in  error  relies  upon  a  former  adjudica- 
tion between  the  same  parties  of  the  cause  of  action  in- 
volved in  this  writ  of  error.  It  appears  from  the  records 
of  this  court  that  nearly  all  of  the  plaintiffs  in  error  who 
have  sued  out  the  writ  in  this  case  were  also  plaintiffs  in 
error  in  the  case  of  Gibler  v.  City  of  Mattoon,  167  111.  18, 
in  which  the  judgment  was  affirmed.  *  *  *  A  judgment 
of  this  kind  is  several  as  to  each  tract  or  parcel  of  land  in 
the  assessment  roll,  and  in  the  former  case  there  was  noth- 
ing in  the  record  to  show  that  ten  of  the  plaintiffs  in  error 
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had  any  interest  in  any  tract  against  which  judgment  was 
rendered  or  that  they  were  parties  to  the  proceeding  or  in- 
jured by  the  judgment.  As  to  the  others,  it  did  not  appear 
as  to  what  property  the  writ  of  error  was  takeri  or  as  to 
w  hat  tract  or  tracts  a  reversal  was  asked.  The  record  did 
not  disclose  the  cause  of  action,  and  the  judgment  was 
affirmed  for  that  reason.  That  judgment  of  affirmance, 
therefore,  did  not  affect  the  particular  tracts  of  land  now 
involved  in  the  record.  It  did  not  affirm  the  judgment  as 
to  the  assessment  roll  generally,  nor  as  to  any  tract,  because 
no  tract  was  identified  by  the  record." 

In  Sumner  v.  Village  of  Milford,  214  111.  388,  appel- 
lants sought  to  enjoin  the  collection  of  a  special  tax  which 
had  been  confirmed  against  their  lands  by  a  judgment  of 
the  county  court  of  Iroquois  county  in  a  proceeding  to  levy 
a  special  tax  to  pay  the  cost  of  improving  a  certain  street. 
Gilbert  Vennum  had  prosecuted  an  appeal  from  the  judg- 
ment of  confirmation,  and  upon  that  appeal,  in  Vennum  v. 
Village  of  Milford,  202  111.  423,  the  judgment  of  confimia- 
tion  was  reversed  because  no  legal  petition  for  the  improve- 
ment was  presented  to  the  board  of  lcx:al  improvements. 
Appellants  contended  that  the  collection  of  the  special  tax 
should  be  enjoined  because  the  reversal  of  the  judgment  as 
to  the  tract  owned  by  Vennum  operated  to  set  aside  the  en- 
tire assessment,  but  in  regard  to  that  contention  we  said: 
"The  argument  that  the  reversal  of  the  judgment  as  to  the 
tract  owned  by  Gilbert  Vennum  operated  to  set  aside  the 
tax  as  to  the  property  of  the  complainants  is  met  by  sev- 
eral decisions  of  this  court.  {Kelly  v.  City  of  Chicago,  148 
111.  90;  Phelps  V.  City  of  Mattoon,  177  id.  169;  City  of 
Chicago  V.  Nodeck,  20<2  id.  257.)  The  reversal  as  to  Yen- 
num's  property  had  no  effect  as  to  any  other  piece  of  prop- 
erty, and,  indeed,  section  56  of  the  Local  Irtiprovement  act 
so  expressly  provides." 

In  Goldstein  v.  Village  of  Milford,  214  111.  528,  objec- 
tions were  interposed  by  the  appellants  there  to  the  aK>li- 
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cation  by  the  county  collector  for  judgment  for  delinquent 
assessments,  one  of  the  objections  being  that  because  the 
ordinance  on  which  the  assessment  against  their  lands  was 
based  had  been  held  invalid  by  this  court  in  Vennutn  v.  Vil- 
lage of  Milford,  supra,  it  must  be  held  invalid,  and  the 
judgment  of  confinnation  consequently  void,  in  the  pro- 
ceeding to  enforce  the  payment  of  the  assessment  against 
their  lands,  and  upon  the  hearing  they  sought  to  offer  in 
evidence  the  record  in  the  Venmim  case.  The  court  sus- 
tained an  objection  to  the  evidence,  and  this  ruling  was 
assigned  as  error  in  this  court.  In  disposing  of  this  assign- 
ment of  error  we  said,  referring  to  section  56  of  the  Local 
Improvement  act:  "Section  562  provides,  with  reference 
to  judgments  of  confirmation,  as  follows :  *Such  judgment 
shall  have  the  effect  of  several  judgments  as  to  each  tract 
or  parcel  of  land  assessed,  and  no  appeal  from  any  such 
judgment  or  writ  of  error  shall  invalidate  or  delay  the 
judgments  except  as  to  the  property  concerning  which  the 
appeal  or  writ  of  error  is  taken/  We  have  applied  this 
statute  in  the  following  and  other  cases :  Kelly  v.  City  of 
Chicago,  148  111.  90;  Phelps  v.  City  of  Mattoon,  177  id. 
169;  City  of  Chicago  v.  Nodeck,  202  id.  257.  The  re- 
versal of  the  judgment  of  confirmation  upon  direct  appeal 
had  no  effect  whatever  upon  the  judgment  of  confirmation 
rendered  by  the  court  on  the  various  pieces  of  property, 
from  which  there  was  no  appeal,  and  the  court  committed 
no  error  in  refusing  to  admit  in  evidence  the  record  in  said 
Vennnm  case," 

The  judgments  in  the  former  proceedings  being,  in  ef- 
fect, several  judgments  as  to  each  tract  or  parcel  of  land 
assessed,  and  the  judgment  of  confirmation  therein  entered 
against  the  appellee's  lands  being  in  nowise  affected  by  the 
judgment  sustaining  objections  and  dismissing  the  petition 
as  to  other  lands  or  by  the  judgment  of  this  court  affirming 
such  judgment,  it  necessarily  follows  that  appellee  cannot 
set  up  the  judgment  not  affecting  the  assessments  against 
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his  lands  as  an  adjudication  that  the  city  has  no  jurisdic- 
tion over  the  street  sought  to  be  improved,  as  that  judg- 
ment was  not  an  adjudication  upon  any  issues  between 
appellee  and  the  city  of  Chicago  in  that  proceeding.  The 
only  judgment  upon  which  appellee  could,  in  any  event,  rely 
as  determining  any  questions  between  him  and  the  city  in 
the  former  proceeding  is  the  judgment  confirming  the  as- 
sessment against  his  property,  which,  if  still  in  force,  would 
be  an  adjudication  that  the  city  is  vested  with  jurisdiction 
over  Cottage  Grove  avenue  for  the  purpose  of  making  the 
improvement  specified  in  the  ordinance  imder  which  the 
proceeding  was  instituted,  and  that  the  appellee's  property 
would  be  benefited  to  the  extent  of  the  amoimt  assessed 
against  it.  That  judgment,  however,  was  vacated  and  the 
proceedings  were  dismissed,  and  appellee  does  not  contend 
that  such  judgment  of  confimiation  is  still  in  force. 

Appellee  contends,  however,  that  a  special  assessment 
proceeding  is  a  proceeding  in  retn  and  that  a  judgment  ren- 
dered in  such  a  proceeding  concludes  the  whole  world ;  that 
the  status  of  Cottage  Grove  avenue  between  Drexel  square 
and  Fifty-ninth  street  having  been  established  in  a  proceed- 
ing in  rem,  "the  city  and  its  citizens,  parties  and  privies, 
friends  and  strangers,  all  are  estopped  to  deny  the  jurisdic- 
tion and  control  of  the  park  commissioners  over  said  ave- 
nue." If  the  purpose  of  the  former  proceeding  had  been  to 
determine  whether  jurisdiction  over  this  street  was  vested 
in  the  city  or  in  the  board  of  South  Park  Commissioners, 
then  there  would  be  some  foundation  for  appellee's  con- 
clusion. But  it  was  not  instituted  for  such  purpose.  The 
question  of  jurisdiction  over  the  street  was  only  a  collateral 
issue  arising  in  the  cause.  It  is  self-evident  that  a  proceed- 
ing to  determine  whether  jurisdiction  over  the  street  was 
vested  in  the  city  or  in  the  board  of  South  Park  Commis- 
sioners, so  as  to  conclude  the  whole  world,  must  be  a  pro- 
ceeding in  which  the  board  of  South  Park  Commissioners 
was  a  party  or  in  which  the  law  required  the  board  of  South 
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Park  Commissioners  to  appear  and  assert  its  rights  in  the 
premises  or  be  forever  barred  or  estopped  by  the  judgment 
entered  therein.  It  is  too  clear  to  require  argument  that 
jurisdiction  over  this  street,  and  the  duties  and  obligations 
attendant  thereon,  cannot  be  forced  upon  the  board  of  South 
Park  Commissioners  in  a  proceeding  for  a  special  assess- 
ment to  pay  the  cost  of  improving  the  street  where  the 
board  of  South  Park  Commissioners  is  not  a  party  to  the 
proceeding  and  is  imder  no  obligation  to  appear  therein 
for  any  purpose.  The  judgment  in  the  former  proceeding 
would  not  preclude  the  board  of  South  Park  Commission- 
ers, in  any  subsequent  suit  to  which  it  might  be  a  party, 
from  denying  that  it  is  vested  with  jurisdiction  over  this 
street  and  insisting  that  such  jurisdiction  is  vested  in  the 
city.  The  judgment,  therefore,  does  not  have  the  force  and 
effect  and  conclusive  character  contended  for  by  appellee. 
It  does  not  conclude  the  whole  world. 

In  a  special  assessment  proceeding  a  personal  liability 
cannot  be  imposed  upon  the  owner  of  property  benefited  by 
a  local  improvement.  The  purpose  of  the  proceeding  is  to 
impose  a  burden  or  charge  upon  the  property  itself,  which, 
if  not  removed  by  the  owner,  is  to  be  satisfied  by  a  sale 
of  the  property  under  authority  conferred  by  law.  Such 
proceeding  is  therefore  denominated  a  proceeding  in  rem, 
meaning  a  proceeding  against  the  property  itself,  as  distin- 
guished from  a  proceeding  in  personam,  meaning  a  proceed- 
ing against  the  owner  of  the  property.  The  res,  however, 
is  not  the  street  to  be  improved  but  is  the  property  upon 
which  it  is  sought  to  place  the  burden  or  charge,  and  if  all 
the  essential  steps  provided  by  statute  have  been  taken,  a 
judgment  entered  therein,  either  confirming  an  assessment 
against  the  res  or  sustaining  objections  and  dismissing  the 
l^etition  as  to  the  res,  is  conclusive,  so  far  as  the  res  is 
concerned,  against  the  whole  world  as  to  all  matters  deter- 
mined in  that  proceeding.  It  is,  however,  always  the  judg- 
ment entered  in  a  cause  which  constitutes  the  estoppel,  and 
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as  the  judgment  entered  in  a  special  assessment  proceeding 
is,  in  effect,  a  several  judgment  as  to  each  tract  or  parcel 
of  land  assessed,  it  necessarily  follows  that,  in  so  far  as 
the  judgment  is  concerned,  each  tract  or  parcel  of  land  as- 
sessed is  a  separate  res,  and  that  there  is,  in  effect,  a  several 
judgment  in  rem  as  to  each  tract  or  parcel  of  land  assessed; 
and  as  the  judgment  of  confirmation  against  one  tract  is 
in  nowise  affected  by  the  reversal  of  that  judgment  as  to 
another  tract,  or  by  a  judgment  entered  in  the  same  pro- 
ceeding sustaining  objections  and  dismissing  the  petition  as 
to  such  other  tract,  it  also  necessarily  follows  that  the  judg- 
ment entered  in  the  proceeding  sustaining  objections  and 
dismissing  the  proceedings  as  to  one  tract  cannot  be  suc- 
cessfully interposed  as  an  estoppel  or  bar  to  an  assessment 
against  another  tract  in  a  subsequent  proceeding. 

The  judgment  of  the  county  court  is  reversed  and  the 
cause  will  be  remanded  to  that  court,  with  directions  to 
overrule  the  objections  interposed  by  appellee  and  for  fur- 
ther proceedings  not  inconsistent  with  the  views  herein  ex- 

presse  .  Reversed  and  remanded,  zmth  directions. 

Cartwright,  Hand  and  Carter,  JJ.,  dissenting: 
For  the  reasons  stated  in  Harmon  v.  Auditor  of  Public 
Accounts,  123  111.  122,  we  are  of  the  opinion  the  case  of 
City  of  Chicago  v.  Carpenter,  201  111.  402,  should  conclude 
the  city  of  Chicago  in  this  case  from  claiming  to  have  ju- 
risdiction over  Cottage  Grove  avenue  from  Drexel  square 
to  the  center  of  Fifty-ninth  street  for  the  purpose  of  mak- 
ing the  improvement  for  which  the  special  assessment  in- 
volved  is  sought  to  be  levied. 
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Daniei.  Rich,  Plaintiff  in  Error,  vs.  Christian  Na^^ziger 
et  al.  Defendants  in  Error. 

Opinion  Hied  February  2§,  ipii. 

1.  TwssPAS^— anything  tending  to  show  character  of  defendant's 
possession  is  competent.  In  an  action  of  trespass  quare  clansum 
fregity  where  the  defendant  relies  upon  adverse  possession  of  the 
strip  of  land  in  controversy,  any  evidence  of  the  acts  and  declara- 
tions of  the  parties  which  tends  to  show  the  character  of  the  pos- 
session of  the  defendant  and  his  predecessor  in  title,  as  hostile  and 
adverse  to  the  plaintiff  or  otherwise,  is  competent. 

2.  Same — commissioners^  line  established  in  a  proceeding  under 
act  for  permanent  surveys  must  be  treated  as  the  true  line.  The 
boundary  line  established  by  commissioners  appointed  in  a  pro- 
ceeding, under  the  act  of  1901,  for  the  permanent  survey  of  lands, 
must  be  accepted  as  the  true  line  in  subsequent  litigation  between 
the  parties,  but  rights  acquired  under  the  Statute  of  Limitations 
before  the  line  was  established  are  not  affected  thereby. 

3.  Same — defendant  has  burden  of  proving  his  defense  of  ad- 
verse possession.  If  the  plaintiff  in  an  action  of  trespass  quare 
clausum  fregit  proves  a  record  title  in  himself  to  the  land,  includ- 
ing the  strip  in  controversy,  the  burden  is  upon  the  defendant  to 
establish  his  defense  of  twenty  years*  adverse  possession  of  such 
strip  by  a  preponderance  of  the  evidence,  and  the  burden  does  not 
rest  upon  the  plaintiff  to  disprove  the  defendant's  claim  of  ad- 
verse possession. 

4.  Instructions — when  instruction  in  action  of  trespass  quare 
clausum  fregit  is  erroneous.  In  an  action  of  trespass  quare  clau- 
sum fregit,  where  the  plaintiff  proves  record  title  to  the  land,  in- 
cluding the  strip  in  controversy,  and  the  defendant  relies  solely 
upon  the  defense  of  adverse  possession  of  such  strip  for  twenty 
years,  it  is  reversible  error  to  give  an  instruction  which,  after  stat- 
ing that  the  burden  is  upon  the  plaintiff  to  prove  his  ownership  of 
the  land,  informs  the  jury  that  if,  "upon  considering  the  evidence 
upon  this  question,  you  find  that  the  evidence  is  equally  balanced 
or  that  it  preponderates  in  favor  of  the  defendants,  however  slight, 
then  upon  this  question  your  verdict  should  be  for  the  defendants." 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell 
county ;   the  Hon.  T.  N.  GreEN,  Judge,  presiding. 

Charles  A.  Wawmire,  and  Prettyman,  Velde  & 
PrETTYman,  for  plaintiff  in  error. 
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Jessiv  Black,  Jr.,  and  William  A.  Potts,  for  defend- 
ants in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  was  an  action  quare  clausum  f regit,  brought  by 
plaintiff  in  error  against  defendants  in  error.  The  declara- 
tion charges  that  defendants,  on  the  5th  of  May,  1909,  and 
at  subsequent  dates,  with  force  and  arms  entered  the  close 
of  plaintiff  (describing  the  premises)  and  tore  down,  broke 
and  removed  certain  posts,  wire  and  fence  of  the  plaintiff, 
and  covered  up,  tore  out  and  destroyed  certain  grass,  clover 
and  oats  of  plaintiff,  laying  the  damages  at  $1000.  De- 
fendants pleaded  not  guilty,  and  a  special  plea  averring  that 
the  premises  upon  which  the  alleged  trespasses  were  com- 
mitted were  the  close,  soil  and  freehold  of  defendants,  and 
no  unnecessary  damage  was  done  in  committing  the  alleged 
trespasses.  The  cause  was  tried  by  jury  and  a  verdict  re- 
turned in  favor  of  defendants.  Judgment  was  rendered  on 
the  verdict,  and,  a  freehold  being  involved  by  the  plea  of 
liherum  tenementtim,  the  case  is  brought  direct  to  this  court 
by  writ  of  error. 

The  litigation  grows  out  of  a  dispute  between  the  par- 
ties as  to  the  correct  location  of  the  boundary  line  between 
their  respective  farms.  Plaintiff  owns  the  south-east  quar- 
ter of  section  5,  township  25,  north,  range  2,  west  of  the 
third  principal  meridian,  in  Tazewell  county,  and  defendant 
Christian  Naffziger  owns  the  north  half  of  the  south-west 
quarter  of  said  section.  Plaintiff  acquired  title  to  his  land 
by  deed  from  his  father.  The  deed  is  dated,  acknowledged 
and  recorded  in  1885,  but  plaintiff  testified  it  was  not  de- 
livered to  him  until  he  had  completed  payment  for  the  land, 
which  was  some  time  in  the  year  1890.  For  some  time 
prior  to  defendant  Christian  Naffziger  acquiring  title  to 
the  north  half  of  the  south-west  quarter  the  whole  of  that 
quarter  section  was  owned  by  Christian  Schwarzentraub. 
Schwarzentraub  died  in  1888,  and  at  a  sale  of  the  north 
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half  of  the  south-west  quarter  by  the  master  in  chancery 
of  Tazewell  county,  in  1889,  it  was  purchased  by  defendant 
Christian  Naflfziger.    Prior  to  1885  there  had  been  a  fence 
between  the  north  half  of  the  south-east  quarter  and  the 
north  half  of  the  south-west  quarter  on  a  line  known  in  this 
record  as  the  "King  line/'     This  line  does  not  appear  to 
have  been  recognized  as  the  true  boundary  line  between  said 
tracts,  and  in  1885  Schwarzentraub  caused  a  survey  to  be 
made  for  the  purpose  of  locating  the  true  line.     This  was 
made  by  a  surveyor  by  the  name  of  Oswald,  and  the  line 
run  by  him  is  called  the  "Oswald  line."     A  fence  was  lo- 
cated on  the  Oswald  line,  and  thereafter,  until  the  commis- 
sion of  the  alleged  grievances  in  the  declaration  mentioned, 
the  owner  of  the  north  half  of  the  south-east  quarter  had 
possession  of  and  cultivated  the  land  up  to  the  fence  on  the 
west,  and  the  owner  of  the  north  half  of  the  south-west 
quarter  had  possession  of  and  cultivated  the  land  up  to  the 
fence  on  the  east.     Plaintiff  claims  that  the  Oswald  line 
was  not  the  true  line,  and  that  it  was  considered  by  Schwar- 
zentraub when  he  owned  the  land  on  the  west  side,  and  by 
himself,  that  that  line  was  as  much  too  far  east  as  the  King 
line  was  too  far  west.    In  August,  1907,  plaintiff  instituted 
a  proceeding  under  the  statute  entitled  "An  act  to  pro- 
vide for  the  permanent  survey  of  lands,"  (Laws  of  1901, 
p.  307,)  for  the  purpose  of  establishing  the  true  and  perma- 
nent line  between  said  tracts  of  land.     A  commission  of 
surv^eyors  appointed  by  the  court  located  the  line  between 
the  King  line  and  the  Oswald  line.     According  to  the  line 
run  by  the  commission  of  surveyors  the  Oswald  line  was 
fifteen  feet  east  of  the  true  line  at  the  north  end  and  nine 
feet  east  of  the  true  line  at  the  south  end,  and  the  alleged 
trespasses  w^ere  committed  on  this  narrow  strip  of  land.    An 
order  was  entered  approving  the  survey  made  by  the  com- 
missioners appointed  by  the  court  on  March  6,  1909,  and  in 
April  following,  plaintiff  removed  the  south  forty  rods  of 
the  fence  and  placed  it  on  the  line  run  by  the  commission 
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and  sowed  oats  up  to  it  on  the  east  side.  On  the  22A  of 
May  defendants  tore  this  fence  down  and  placed  the  wire 
and  posts  back  on  the  Oswald  line  and  planted  corn  on  the 
west  side  up  to  that  line.  On  May  27,  1909,  plaintiff  re- 
built the  fence  on  the  line  of  the  commission  survey,  and  in 
July  following,  defendants  again  tore  it  down.  Thereupon 
this  suit  was  instituted. 

In  the  view  we  take  of  this  case  the  judgment  must  be 
reversed  for  error  committed  by  the  trial  court  in  giving 
an  instruction,  and  as  the  case  will  go  back  for  another 
trial  it  is  neither  proper  nor  necessary  for  us  to  set  out  the 
evidence  in  detail  or  to  express  any  opinion  as  to  which  side 
had  the  greater  weight  of  testimony. 

Plaintiff  proved,  beyond  controversy,  record  title  to  the 
premises  described  in  the  declaration.  The  line  run  by  the 
commission  of  surveyors  must  be  accepted  as  the  true  line. 
That  line  showed  that  a  strip  of  land  fifteen  feet  wide  at  the 
north  end  and  nine  feet  wide  at  the  south  end,  off  the  west 
end  of  the  north  half  of  the  south-east  quarter,  was  in  the 
enclosure  and  possession  of  defendants.  They  claimed  title 
to  it  by  virtue  of  the  twenty  year  Statute  of  Limitations. 
Defendant  in  error  Christian  Naffziger  had  not  owned  the 
north  half  of  the  south-west  quarter  twenty  years,  but  he 
had  been  in  possession  of  the  strip  of  land  in  controversy 
ever  since  he  had  owned  it, — a  period  of  between  nineteen 
and  twenty  years.  Schwarzentraub,  who  was  Christian 
Naffziger's  predecessor  in  title  to  said  eighty  acres,  had 
been  in  possession  of  said  strip  from  the  time  the  Oswald 
line  was  run,  in  1885,  and  a  fence  placed  thereon,  up  to 
the  time  of  his  death  and  the  sale  to  Naffziger. 

Defendants  in  error  contend  that  both  the  possession  of 
Schwarzentraub  and  the  possession  of  Christian  Naffziger 
were  hostile  and  adverse  and  together  make  a  period  of 
more  than  twenty  years,  and  constitute  a  complete  bar  to 
the  action  and  to  any  claim  by  plaintiff  for  possession  of 
said  strip  of  land.     That  said  strip  was  in  the  possession 
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of  Schwarzentraub  and  Naffziger  from  1885  continuously 
down  to  the  time  plaintiff  moved  the  fence  on  the  commis- 
sion survey  line  is  proven  beyond  controversy.  In  fact,  it 
is  not  denied.  If  such  possession  was  hostile  or  adverse 
during  all  that  period,  then  clearly  plaintiff's  right  of  action 
was  barred.  In  Zirngibl  v.  Calumet  Dock  Co,  157  111.  430, 
it  w^as  said  (p.  447)  :  "The  adverse  possession  which  is 
required  to  constitute  a  bar  to  the  assertion  of  a  legal  title 
by  the  owner  of  it  must  include  these  five  elements:  It 
must  be  (i)  hostile  or  adverse;  (2)  actual;  (3)  visible, 
notorious  and  exclusive;  (4)  continuous;  and  (5)  under 
a  claim  or  color  of  title." 

For  the  purpose  of  showing  that  the  possession  of 
Schwarzentraub  and  Naffziger  was  not  hostile  or  adverse, 
plaintiff  testified  to  certain  statements  made  by  Schwarzen- 
traub in  his  lifetime,  in  which  it  is  claimed  he  recognized 
that  the  Oswald  line  was  not  the  true  line  but  was  as  much 
too  far  east  as  the  King  line  was  too  far  west.  Schwarzen- 
traub had  the  Oswald  survey  made  and  paid  for  it  himself. 
Plaintiff  testified  that  Schwarzentraub  recognized  its  incor- 
rectness and  requested  him  (plaintiff)  to  procure  another 
survey  to  be  made.  Plaintiff  also  testified  to  certain  con- 
versations with  defendants  in  which  he  stated  the  Oswald 
line  was  on  his  land,  to  which  defendants  replied,  in  sub- 
stance, that  he  need  not  worry  about  the  matter, — that  they 
would  do  what  was  right.  Defendants  denied  they  had  such 
conversations  with  plaintiff.  As  to  w^hether,  if  Schwarzen- 
traub and  defendants  did  make  the  statements  testified  to 
by  plaintiff,  they  were  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations  we  express  no  opinion.  The  proof 
was  competent  to  be  considered  by  the  jury  in  determining 
whether  the  possession  was  adverse,  and  in  determining  this 
question  all  the  facts  and  circumstances  attending  the  pos- 
session and  use  of  the  land  are  proper  to  be  considered.  In 
Paloon  V.  Simshaiiser,  130  111.  649,  it  was  said  (p.  655)  : 
"It  is  not  essential  there  should  be  proof  of  oral  declara- 
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tions  of  claim  of  title  made  by  appellees,  but  it  is  sufficient 
if  it  appears  they  so  acted  as  to  clearly  indicate  that  they 
did  claim  title."  The  same  rule  was  previously  laid  down 
in  James  v.  Indianapolis  and  St,  Louis  Railroad  Co.  91 
111.  554.  In  Daily  v.  Boudreau,  231  111.  228,  it  was  said 
(p.  232)  :  "It  was  not  necessary  that  the  defendant  should 
have  intended  to  take  possession  of  and  hold  land  that  did 
not  belong  to  him,  but  if  he  occupied  the  land  up  to  the 
fence  for  twenty  years  claiming  to  own  it,  the  Statute  of 
Limitations  was  an  effectual  bar  to  plaintiff's  action."  As 
the  plaintiff  proved  record  title  to  the  close  in  question  it 
was  incumbent  upon  the  defendants  to  establish  title  in 
Christian  Naffziger  by  adverse  possession  for  twenty  years. 

The  trial  court  gave  at  the  request  of  the  defendants 
instruction  14a,  which  is  as  follows: 

"You  are  further  instructed  that  one  of  the  material  al- 
legations of  the  declaration  is  that  the  plaintiff  was,  at  the 
time  of  the  commencement  of  said  suit,  the  owner  of  the 
close,  soil  and  freehold  in  question,  and  the  burden  of 
proving  such  allegation  is  upon  the  plaintiff,  and  it  is  in- 
cumbent upon  the  plaintiff  to  prove  such  allegation  by  the 
greater  weight  of  the  evidence  before  you  can  lawfully  find 
that  said  allegation  is  proved.  If,  upon  considering  the 
evidence  upon  this  question,  you  find  that  the  evidence  is 
equally  balanced  or  that  it  preponderates  in  favor  of  the 
defendants,  however  slight,  then  upon  this  question  your 
verdict  should  be  for  the  defendants." 

To  the  giving  of  this  instruction  the  plaintiff  excepted. 
We  think  this  instruction  so  erroneous  as  to  require  a  re- 
versal of  the  judgment.  Plaintiff  proved  a  record  title  to 
the  premises  described  in  the  declaration,  which  included  the 
narrow  strip  of  land  mentioned,  according  to  the  commis- 
sion survey,  which  must  be  accepted  as  the  true  line.  The 
establishment  of  that  line,  however,  could  not  affect  the 
rights  of  defendants  if  they  had  acquired  title  to  the  strip 
of  land  in  controversy  by  virtue  of  the  Statute  of  Limita- 
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tions.  They  did  not  seek  to  show  that  it  was  not  a  part  of 
the  north  half  of  the  south-east  quarter,  but,  as  we  have 
stated,  claimed  title  to  it  by  virtue  of  adverse  possession 
of  Christian  Naflfziger  and  Christian  Schwarzentraub  for 
more  than  twenty  years.  Unless  this  claim  was  established 
plaintiff  would  have  been  entitled  to  a  verdict,  and  the  bur- 
den of  proof  was  upon  defendants  to  prove  their  claim  by 
a  preponderance  of  the  evidence.  The  controversy  related 
only  to  the  narrow  strip  of  land  mentioned,  off  the  west 
end  of  the  north  half  of  the  south-east  quarter.  The  in- 
struction told  the  jury  that  the  plaintiff  alleged  in  his  dec- 
laration that  he  was  the  owner  of  the  close  and  soil  in 
question  and  that  the  burden  of  proving  this  allegation  by 
the  greater  weight  of  evidence  was  upon  him,  and  if  the 
evidence  was  equally  balanced  or  preponderated  in  favor  of 
defendants,  then  the  verdict  should  be  in  their  favor.  The 
jury  would  understand  from  this  instruction  that  plaintiff 
was  required  to  prove,  by  a  preponderance  of  the  evidence, 
in  order  to  establish  his  ownership  and  title,  that  defendant 
Christian  Naffziger  and  his  predecessor  in  title  had  not  had 
adverse  possession  of  the  premises  for  the  period  of  twenty 
years.  By  their  plea  defendants  claimed  title,  and  it  was 
incumbent  upon  them  to  establish  that  title  to  the  strip  of 
land  in  controversy  by  the  greater  weight  of  testimony. 
Plaintiff  met  the  requirements  of  the  law,  under  the  allega- 
tions of  his  declaration,  when  he  proved  record  title  to  the 
premises.  He  was  not  required  to  disprove  the  claim  of 
title  of  Christian  Naffziger  by  adverse  possession  by  a  pre- 
ponderance of  the  evidence. 

Complaint  is  also  made  of  the  rulings  of  the  trial  court 
in  the  admission  of  certain  testimony  in  behalf  of  defend- 
ants. It  is  possibly  true  that  in  certain  respects  a  wider 
latitude  was  allowed  defendants  than  was  strictly  compe- 
tent, but  we  do  not  deem  that  question  of  sufficient  im- 
portance to  require  its  discussion  in  detail  in  this  opinion. 
It  is  sufficient  to  say  that  any  evidence  of  the  acts  and  dec- 
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larations  of  the  parties  which  tends  to  show  the  character  of 
the  possession  of  Naffziger  and  Christian  Schwarzentraub 
of  the  strip  of  land  is  competent  and  testimony  that  does 
not  tend  to  do  this  is  incompetent.  We  do  not  see  how  any 
real  difficulty  can  arise  on  the  trial  of  the  case  in  determin- 
ing what  is  competent  and  what  is  incompetent  testimony. 
For  the  error  in  giving  the  instruction  referred  to,  the 
judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


Susan  H.  Crow  et  al.  Plaintiffs  in  Error,  vs,  Charles  H. 
Harrison  et  al.  Defendants  in  Error. 

Opinion  filed  February  25,  ipii. 

1.  Equity — certificate  of  evidence  is  part  of  the  record  and  the 
decree.  The  certificate  of  evidence  in  a  chancery  case  is  a  part 
of  the  record  and  of  the  decree. 

2.  Same — fact  that  decree  is  a  consent  decree  need  not  appear 
from  the  decree  itself.  The  fact  that  a  decree  in  a  chancery  pro- 
ceeding is  a  consent  decree  need  not  necessarily  appear  from  the 
decree  itself  but  may  be  shown  by  the  certificate  of  the  evidence, 
if  there  are  no  recitals  in  the  decree  to  the  contrary. 

3.  Appeals  and  errors — when  an  order  denying  motion  to  re- 
docket  partition  suit  must  be  affirmed.  An  order  denying  leave  to 
re-docket  a  partition  suit  to  enable  the  parties  to  file  exceptions  to 
the  report  of  the  commissioners  must  be  affirmed,  where  it  appears 
from  the  record  that  the  decree  approving  the  report  and  partition 
made  by  the  commissioners  was  entered  by  the  consent  of  all  the 
parties,  who  were  adults  and  represented  by  counsel. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon 
county ;  the  Hon.  James  A.  CrEighton,  Judge,  presiding. 

Robert  H.  Patton,  W.  Edgar  Sampson,  and  W.  S. 
Greer,  for  plaintiffs  in  error. 

Patton  &  Patton,  for  defendant  in  error  Samuel  B. 
Harrison. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  to  reverse  an  order  of 
the  circuit  court  of  Sangamon  county  denying  a  motion  by 
plaintiffs  in  error  to  re-docket  a  partition  suit  in  which  a 
final  decree  had  been  rendered  at  the  same  term  at  which 
the  motion  was  made  and  the  cause  stricken   from   the 
docket  previous  to  the  making  of  the  motion.     The  parti- 
tion suit  was  begun  by  plaintiff  in  error  Susan  H.  Crow  for 
the  partition  of  600  acres  of  land.    The  bill  alleged  that  the 
land  was  devised  to  the  complainant,  Susan  H.  Crow,  and 
her  brothers  and  sister,  Charles  H.  Harrison,  Samuel  B. 
Harrison,  Haut  T.  Harrison,  George  R.   Harrison,  Van 
Harrison  and  Annie  H.  Liggett,  by  their  father,  in  equal 
shares,  as  tenants  in  common.    The  brothers  and  sister  of 
complainant  and  all  other  necessary  parties  were  made  de- 
fendants to  the  bill.    The  bill  was  filed  on  August  4,  1908. 
Subsequently  a  supplemental  bill  was  filed,  alleging  that 
Charles  H.  Harrison  and  George  R.  Harrison  had  since  the 
filing  of  the  original  bill  sold  their  undivided  interests  to 
Van  Harrison.    No  answer  was  filed  by  any  of  the  defend- 
ants, but  all  of  them  were  defaulted  and  the  cause  referred 
to  the  master  to  take  proof  and  report  his  conclusions.    The 
master  reported  that  the  proof  sustained  the  allegations  of 
the  original  and  supplemental  bills  and  recommended  a  de- 
cree for  partition.    Susan  H.  Crow,  Haut  T.  Harrison  and 
Annie  H.  Liggett  filed  a  joint  written  agreement  and  re- 
quest that  their  shares  of  the  real  estate  be  set  off  and 
assigned  to  them  in  gross.     In  accordance  with  the  recom- 
mendations of  the  master  a  decree  for  partition  was  entered 
directing"  a  partition  of  the  land,  and  that  three-sevenths 
thereof  be  allotted  to  Susan  H.  Crow,  Haut  T.  Harrison 
and  Annie  H.  Liggett  in  gross,  three-sevenths  to  Van  Har- 
rison and   one-seventh  to  Samuel  B.  Harrison.     Commis- 
sioners were  appointed  to  make  partition.    On  January  22, 
1909,  the  commissioners  reported  that  they  had  made  par- 
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tition  among  the  respective  parties  in  accordance  with  the 
decree  of  the  court,  describing  the  allotments  to  the  re- 
spective parties  by  metes  and  bounds.    They  filed  with  their 
report  a  plat  showing  the  tracts  of  land  set  off  and  allotted 
to  the  respective  parties,  which  plat  was  attached  to  and 
made  a  part  of  the  report.     A  decree  was  entered  confirm- 
ing the  report  of  the  commissioners  and  the  cause  was 
stricken  from  the  docket.    Afterwards,  on  the  26th  day  of 
January,  on  motion  of  Van  Harrison,  the  cause  was  re- 
docketed,  the  decree  confirming  the  report  opened  up  and 
leave  given  him  to  file  objections  thereto.     He  accordingly 
filed  objections  and  a  hearing  was  had  on  the  objections 
February  19,  1909.    The  objections  were  sustained  and  the 
report  of  the  commissioners  was  disapproved  and  set  aside 
and  new  commissioners  were  appointed  to  make  partition. 
February  24,  1910,  the  new  commissioners  filed  a  report 
showing  they  had  made  partition  of  the  lands  among  the 
respective  parties,  and  filed  with  their  report  a  plat  showing 
the  land  set  off  to  the  parties,  respectively.     They  allotted 
and  set  off  to  Samuel  B.  Harrison  lots  numbered  on  the 
plat  5,  6,  7  and  8,  containing  112.73  acres;    to  Susan  H. 
Crow,  Annie  H.  Liggett  and  Haut  T.  Harrison,  in  gross, 
lots  2,  4,  9,  10  and  12,  containing  226.39  acres;  and  to  Van 
Harrison  lots  i,  3,  11  and  13,  containing  in  all  261.66  acres. 
On  the  4th  of  March,  19 10,  complainant  in  said  partition 
suit,  Susan  H.  Crow,  one  of  plaintiffs  in  error  here,  by  her 
solicitor,  entered  her  motion  for  an  order  approving  the  re- 
port of  the  commissioners,  and  the  motion  was  set  for  hear- 
ing on  March  7.     No  objections  having  been  filed  to  the 
report,  on  the  tenth  of  March  a  decree  was  entered  confirm- 
ing and  approving  the  report  and  partition.     On  April  30, 
1 910,  which  was  the  last  day  of  tlie  March  term  of  court, 
plaintiffs  in  error  filed  a  motion  to  vacate  and  set  aside  the 
decree  approved  March   10,  confirming  the  report  of  the 
commissioners  and  the  partition,  and  asked  leave  to  file  ob- 
jections and  exceptions  to  said  report.    The  motion  set  out 
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certain  reasons  why  the  partition  was  claimed  by  plaintiffs 
in  error  to  be  unsatisfactory,  inequitable  and  unfair  to  them, 
and  states  that  they  did  not  know  the  character  and  effect 
of  the  report  and  partition  imtil  after  it  had  been  approved. 
They  alleged  in  their  motion  that  the  partition  as  made  by 
the  commissioners  will  work  a  great  injury  to  them,  and 
averred  that  the  interests  of  all  parties  would  be  better  con- 
served by  a  sale  of  the  premises.  On  the  same  day  the 
motion  was  filed  an  order  was  entered  reciting  that  Haut 
T.  Harrison,  Susan  H.  Crow,  Van  Harrison  and  Annie  H. 
Liggett  had  entered  their  motion  for  leave  to  re-instate  the 
case  on  the  docket,  to  vacate  and  set  aside  the  decree  ap- 
proving the  report  of  the  commissioners,  and  for  leave  to 
file  exceptions  to  said  report  and  to  make  proof  in  open 
court  in  support  of  such  exceptions,  and  the  cause  coming 
on  to  be  heard  in  open  court  upon  said  motions,  and  the 
court  having  heard  the  arguments  of  counsel  and  being 
fully  advised,  denied  the  said  motions.  This  is  the  order 
sought  to  be  reversed  by  this  writ  of  error. 

In  our  view  of  this  case  it  will  only  be  necessary  to  re- 
fer to  one  question  in  determining  the  case.  Defendants  in 
error  make  the  point  that  the  decree  approving  and  confirm- 
ing the  report  of  the  commissioners  and  the  partition  made 
by  them  was  entered  by  consent  of  all  parties.  No  answer 
was  filed  by  any  of  the  defendants  to  the  partition  suit,  who 
were  all  adults,  and  the  original  decree  for  partition  was 
entered  by  default.  The  record  shows,  however,  that  at 
different  stages  of  the  case  counsel  appeared  for  them.  The 
certificate  of  evidence  recites:  "Be  it  remembered  that  in 
the  matter  of  the  report  of  the  commissioners,  W.  Staley 
Troxdl,  Edwin  Watts  and  James  A.  Easley,  filed  herein 
February  24,  1910,  making  partition  and  division  of  the 
real  estate  involved  herein,  pursuant  to  the  motion  of  the 
complainant,  made  March  4,  19 10,  for  the  approval  of  said 
report  of  commissioners,  there  came,  on  March  10,  19 10, 
the  complainant,  Susan  H.  Crow,  and  the  defendants  Anna 
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H.  Liggett  and  Haut  T.  Harrison,  by  Hamilton  &  Catron, 
their  solicitors,  and  at  the  same  time  also  came  the  defend- 
ants Van  Harrison  and  Samuel  B.  Harrison,  by  Barber  & 
Barber,  their  solicitors,  and  each  and  all  of  said  parties, 
by  their  respective  solicitors,  then  and  there,  in  open  court, 
consented  that  the  court  enter  a  decree  approving  and  con- 
firming the  said  report  of  said  commissioners  filed  herein 
February  24,  1910,  and  thereupon,  on  said  March  10,  1910, 
pursuant  to  such  consent  by  each  and  all  of  said  parties  to 
said  cause,  the  court  entered  the  said  order  and  decree  of 
March  10,  1910,  approving  and  confinning  said  report  of 
said  commissioners." 

Plaintiffs  in  error  contend  that  unless  a  decree  recites 
upon  its  face  that  it  is  entered  by  consent  it  cannot  be  con- 
sidered a  consent  decree,  and  that  the  certificate  of  evidence 
is  no  part  of  the  decree  and  cannot  be  looked  to  in  de- 
termining whether  or  not  it  was,  in  fact,  a  consent  decree. 
This,  we  think,  is  a  misapprehension.  The  certificate  of  evi- 
dence in  a  chancery  case  is  a  part  of  the  record  and  of  the 
decree.  Railway  Conductors'  Benefit  Ass'n  v.  Leonard,  166 
111.  154;  Bennett  v.  Bradford,  132  id.  269. 

Armstrong  v.  Cooper,  1 1  111.  540,  was  a  writ  of  error 
sued  out  of  this  court  by  parties  against  whom  a  decree  in 
chancery  was  rendered  in  the  court  below.  Defendant  in 
error  filed  a  plea  in  this  court  stating,  in  substance,  that  the 
decree  was,  in  fact,  entered  by  the  consent  and  agreement 
of  one  Metcalfe,  one  of  the  plaintiffs  in  error,  who  was  a 
defendant  in  the  court  below  and  was  also  the  attorney  of 
the  other  defendants  in  that  court  with  authority  to  repre- 
sent them  there.  The  decree  was  entered  by  default  A 
demurrer  to  the  plea  was  overruled  and  the  plea  held  good. 
In  the  opinion  the  court  referred  to  the  statement  in  Dan- 
iel on  Chancery  Pleading  and  Practice,  (vol.  2,  p.  1214,) 
that  a  decree  entered  by  consent  ought  properly  to  state  that 
fact  upon  its  face,  and  said :  "But  we  have  found  no  au- 
thority for  saying  that  that  is  indispensable  or  that  it  can 
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only  be  shown  by  the  record  that  the  decree  was  so  entered. 
As  between  the  parties  to  the  record  it  may  well  be  admitted 
that  nothing  can  be  shown  which  will  contradict  it.     But 
here  the  averment  does  not  contradict  the  record  but  is  con- 
sistent with  it.     The  agreement  was,  that  certain  amend- 
ments should  be  made  to  the  bill  and  the  complainant  should 
be  permitted  to  take  a  decree,  and  that,  'under  the  supervi- 
sion and  with  the  consent  of  Metcalfe,'  the  counsel  for  de- 
fendants, the  amendments  were  made  and  the  decree  taken." 
The  matter  relied  upon  by  the  plea  in  that  case  to  show  that 
the  decree  was  a  consent  decree  was  no  part  of  the  record. 
In  Bennett  v.  Bradford,  supra,  after  a  decree  against 
minors  had  been  entered,  a  motion  was  made  for  a  certi- 
ficate of  evidence.     The  chancellor  made  and  filed  in  the 
case  the  following  certificate:    "I  hereby  certify  that  on  the 
7th  day  of  May,  1888,  the  same  being  one  of  the  days  of  the 
May  term,  1888,  of  the  circuit  court  of  the  said  county  of 
Sangamon,  a  decree  was  presented  to  me  by  Mr.  Wheeler, 
of  Brown,  Wheeler  &  Brown,  and  W.  E.  Shutt,  of  Patton, 
Hamilton  &  Shutt,  which  decree  is  in  the  words  and  figures 
following,  with  the  memoranda  attached  thereto,  as  follows, 
namely,  [here  the  certificate  sets  forth  the  decree  and  mem- 
oranda thereon,]  and  at  the  time  the  statement  was  made  to 
me  that  the  decree  was  satisfactory  to  all  the  parties,  which 
statement  was  made  by  Mr.  Wheeler.     Thereupon  the  de- 
cree was  entered  and  approved  as  the  decree  in  said  cause. 
And  I  certify  that  there  was  no  evidence  in  the  cause,  and 
no  hearing  in  the  cause  with  reference  to  the  rendition  of 
said  decree,  except  as  herein  stated,  as  a  decree  entered  on 
the  statements  of  counsel  and  agreement  as  therein  made." 
The  court  held  the  certificate  was  a  part  of  the  decree,  and 
said:     "We  must  therefore  read  the  decree  here  with  the 
certificate  of  the  chancellor  as  a  part  of  it.     When  this  is 
done  we  have  a  decree  by  consent  without  any  evidence,  and 
this,  as  against  minors,  is  always  error."     Armstrong  v. 
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Cooper,  supra,  was  cited  with  approval  in  Krieger  v.  Krie- 
ger,  221  111.  479. 

We  regard  these  decisions  as  conclusive  of  the  question, 
and  the  order  of  the  chancellor  denying  the  leave  asked  by 
plaintiffs  in  error  is  affirmed.  ^^^^^^  dlirmed. 


ROSANNA    DAI.LENBACH,    Appellee,    vs.    R.    D.     BURNHAM 

et  al.  Appellants. 
Opinion  filed  February  25,  igii. 

1.  Easements — when  a  city  acquires  easement  for  street  pur- 
poses by  prescription.  Where  the  owner  of  a  lot  abutting  upon  a 
street  erects  his  building  some  distance  back  of  the  street  line, 
and  the  city  uses  the  strip  between  the  street  and  the  building  for 
street  purposes  for  over  twenty-five  years,  such  strip  becomes  a 
part  of  the  street  by  prescription,  and  the  owner  is  not  thereafter 
entitled  to  the  use  of  the  strip  for  his  building. 

2.  Same — what  does  not  preclude  acquiring  of  a  prescriptive 
right  by  city.  The  facts  that  a  portion  of  a  strip  of  land  between 
the  street  line  and  a  building  is  occupied  beneath  the  surface  of  the 
ground  by  footing  stones  for  the  building  and  that  the  cornice  of 
the  building  overhangs  the  strip,  do  not  show  such  antagonistic 
use  of  the  strip  by  the  owner  of  the  building  as  precludes  the  city 
from  acquiring  a  prescriptive  use  therein  for  street  purposes. 

3.  Same — owner  may  use  his  property  in  any  way  not  incon- 
sistent with  public  easement.  Where  property  is  subject  only  to 
a  public  easement  the  owner  has  a  right  to  make  any  use  of  his 
property  which  he  sees  fit,  provided  such  use  is  not  inconsistent 
with  the  public  easement. 

Appeai,  from  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Solon  Philbrick,  Judge,  presiding. 

Walter  B.  Riley,  H.  Leonard  Jones,  and  Oliver  B. 
Dobbins,  for  appellants. 

Thomas  J.  Smith,  and  Charles  R.  Iungerich,  for 
appellee. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  in  the  circuit  court  of 
Champaign  county  by  Rosanna  Dallenbach,  the  appellee, 
against  R.  D.  Burnham  and  others,  the  appellants,  for  an 
injunction  to  restrain  the  appellants,  as  the  executors  of  the 
last  will  and  testament  of  Albert  C.  Burnham,  deceased, 
from  encroaching  with  a  building  upon  one  of  the  streets 
of  Champaign.  A  temporary  injunction  was  issued.  An 
answer  was  filed,  to  which  exceptions  were  sustained,  and 
the  defendants  having  refused  to  amend  their  answer,  a  de- 
cree was  entered  making  the  injunction  theretofore  issued 
perpetual,  and  an  appeal  has  been  prosecuted  to  this  court 
by  the  defendants. 

It  appears  from  the  averments  of  the  bill  and  answer 
that  Main  street,  the  principal  business  street  in  the  city  of 
Champaign,  and  which  runs  east  and  west,  was  originally 
laid  out  seventy  feet  in  width  between  Walnut  and  Neil 
streets;  that  when  the  south  frontage  of  said  street  was 
built  upon,  the  business  houses  were  uniformly  set  in  about 
twenty  inches  from  the  street  line,  and  that  said  twenty- 
inch  strip  had  been  in  use  as  a  part  of  Main  street  for 
twenty-five  years.  When  Albert  C.  Burnham,  the  appel- 
lants' testator,  built  upon  his  lots,  he  used  a  part  of  said 
strip  in  which  to  place  the  footing  stones  for  the  front  wall 
of  his  building,  and  the  cornice  on  the  building  projected 
over  the  twenty-inch  strip,  and  that  use  was  all  the  use  he 
made  of  said  strip  after  his  building  was  constructed.  Ap- 
pellee's property  adjoins  appellants'  property  on  the  west. 
Appellants  were  about  to  extend  the  front  wall  of  the  Burn- 
ham building  out  to  the  north  line  of  said  strip,  and  the  in- 
junction was  made  perpetual  on  the  theory  that  the  twenty- 
inch  strip  had  become  a  part  of  Main  street  by  prescription. 

The  main  contention  of  the  appellants  is  that  the  use  of 
said  strip  was  not  exclusively  in  the  city,  as  their  testator 
was  in  possession  of  the  part  of  said  strip  which  was  occu- 
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pied  by  the  footing  stones  and  cornice  of  his  building,  hence 
they  argiie  the  city  could  not  acquire  title  thereto  by  pre- 
scription. The  fee  in  said  strip  is  not  in  the  city.  It  only 
has  an  easement  for  street  purposes  therein.  There  was 
no  joint  use  of  the  surface  of  the  strip,  and  the  fact  that 
the  testator  of  appellants  was  using  a  portion  of  the  prem- 
ises beneath  the  surface  and  above  the  surface  of  the  ground 
for  the  footing  stones  and  cornice  of  his  building,  which  in 
no  way  interfered  with  the  enjoyment  of  said  strip  by  the 
city  for  street  purposes,  would  not  prevent  the  city  from 
acquiring  an  easement  for  street  purposes  in  said  strip.  In 
Tacoma  Safety  Deposit  Co,  v.  City  of  Chicago,  247  111.  192, 
it  was  held  the  law  is  well  settled  that  the  ow^ner  of  real 
estate,  subject  only  to  the  public  easement,  has  the  right 
to  use  his  property  for  any  purpose  w^hich  he  may  deem 
proper,  so  long  as  the  use  to  which  it  is  put  does  not  inter- 
fere with  the  proper  enjoyment  of  the  easement  which  is 
held  by  the  public  therein.  When  the  owners  of  lots  on  the 
south  side  of  Main  street  between  Walnut  and  Neil  streets 
built  upon  their  lots  they  placed  their  buildings  back  from 
the  street  line,  and  the  city  for  more  than  the  statutory  pe- 
riod has  used  the  strip  adjoining  the  street  line  for  street 
purposes.  The  use  of  his  lots  by  appellants'  testator,  there- 
fore, was  in  no  way  antagonistic  to  the  rights  of  the  city  or 
in  no  way  limited  the  use  of  the  city  in  said  strip  for  the 
purposes  of  a  street.  Clearly,  therefore,  after  the  lapse  of 
twenty-five  years,  Albert  C.  Burnham  or  his  executors  had 
no  right  to  build  upon  said  strip.  In  City  of  Chicago  v. 
Wright,  69  111.  318,  it  was  held  that  where  lands  have  been 
thrown  open  for  public  use  and  have  been  used  by  the  pub- 
lic for  a  street  for  the  statutory  period,  the  public  right 
in  the  premises  for  street  purposes  is  established  by  pre- 
scription. 

Finding  no  reversible  error  in  this  record  the  decree  of 
the  circuit  court  will  be  affimied.  ^^^^^^  affirmed. 
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Horatio  N.  Crosby  et  al.  Plaintiffs  in  Error,  vs.  George 
A.  Dorward  et  aL  Defendants  in  Error. 

Opinion  filed  February  2§,  igii, 

1.  Deeds — partial  impairment  of  mind  is  not  necessarily  ground 
for  setting  aside  deed.  The  facts  that  the  grantor  was  old,  and 
that  he  was  eccentric  and  acted  in  an  odd  manner  at  times,  are 
not  ground  for  setting  aside  his  deed  if  he  had  sufficient  mental 
capacity  to  comprehend  the  transaction  and  protect  his  interests. 

2.  Same — delusions  and  lapses  of  memory,  unconnected  with 
transaction,  not  ground  for  setting  aside  a  deed.  Delusions  and 
lapses  of  memory  as  to  matters  unconnected  with  the  transaction 
giving  rise  to  a  deed  are  not  ground  for  setting  the  deed  aside. 

3.  Same — sale  of  property  to  one  occupying  fiduciary  relation  is 
not  necessarily  void.  A  sale  of  property  by  the  owner  to  his  agent 
and  attorney  in  fact  is  not  necessarily  void,  and  it  will  be  sustained 
if  the  transaction  is  shown  to  be  open,  honest  and  fair. 

4.  Same — when  sale  of  land  to  agent  will  not  he  set  aside.  A 
sale  of  land  by  the  owner  to  his  agent  will  not  be  set  aside  because 
of  the  fact  of  the  fiduciary  relation,  where  the  evidence  clearly 
shows  that  the  owner  was  familiar  with  the  land  and  its  value,  that 
he  put  his  own  price  thereon  for  general  acceptance  by  any  one, 
and  that  the  agent  acted  openly  and  without  any  concealment,  pay- 
ing the  price  asked,  which  was  a  fair  and  reasonable  one. 

5.  Evidence — what  tends  to  weaken  testimony  of  mental  incom- 
petency. Testimony  that  the  grantor  in  a  deed  was  not,  in  the 
opinion  of  the  witnesses,  capable  of  transacting  ordinary  business, 
is  weakened  by  the  fact  that  the  witnesses  themselves  transacted 
business  with  him  and  admitted  that  he  seemed  to  understand  what 
he  was  about. 

6.  Same — evidence  of  sales  of  similar  property  is  important  on 
question  of  adequacy  of  price.  Upon  the  question  whether  the 
price  paid  for  land  was  fair  and  reasonable,  evidence  of  voluntary 
bona  fide  sales  of  similar  land  in  the  vicinity  of  that  sold,  and  oc- 
curring about  the  time  of  the  sale  of  the  land  in  question,  is  com- 
petent and  is  an  important  factor  in  determining  such  question. 

7.  Same — mere  offers  for  land  are  not  competent  upon  question 
of  value.  In  order  to  show  the  value  of  land  it  is  not  competent 
to  prove  mere  private  offers  for  the  property  itself  or  property  in 
the  vicinity  similarly  situated. 

Writ  o^  Error  to  the  Circuit  Court  of  Woodford 
county ;    the  Hon.  George  W.  Patton,  Judge,  presiding. 
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Jesse  Bi^ack,  Jr.,  and  Winsww  Evans,  for  plaintiffs 
in  error. 

Thomas  Kennedy,  and  W.  H.  Foster,  for  defend- 
ants in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 

This  is  a  bill  brought  in  the  circuit  court  of  Woodford 
county  by  plaintiffs  in  error,  Horatio  N.  Crosby  and  his  omi- 
servator,  against  defendants  in  error,  George  A.  Dorward 
and  wife,  asking  that  a  certain  deed  to  an  eighty-acre  farm 
in  that  county  be  set  aside  on  the  ground  that  it  was  ob- 
tained by  reason  of  fiduciary  relationship  from  one  lack- 
ing in  mental  capacity  and  for  an  inadequate  consideration. 
The  master  in  chancery  to  whom  the  case  was  referred  re- 
ported in  favor  of  granting  the  relief  prayed.  The  trial 
court  sustained  exceptions  to  this  report  and  dismissed  the 
bill  for  want  of  equity.  From  that  order  and  decree  this 
writ  of  error  has  been  sued  out. 

Plaintiff  in  error  Horatio  N.  Crosby  was,  at  the  time 
the  deed  in  question  was  given,  about  sixty-five  years  of  age. 
He  was  a  bachelor  and  had  been  raised  in  Tazewdl  and 
Woodford  counties,  Illinois.  In  the  year  1866  he  was 
committed  to  an  insane  asylum  and  discharged  in  a  little 
over  six  months  as  recovered.  He  was  again  committed 
in  1869  and  remained  about  eight  months,  when  he  was 
discharged  as  recovered.  He  had  inherited  the  farm  in 
question  from  his  father,  who  died  about  1885.  The  evi- 
dence tends  to  .show  that  he  did  not  carry  on  this  farm  him- 
self but  usually  leased  it  to  others.  In  1904  he  visited  a 
brother,  John  E.  Crosby,  in  Wayne  county,  Iowa,  While 
there  he  wrote  to  the  defendant  in  error  Geoi^ge  A.  Dor- 
ward, asking  him  to  take  charge  of  his  business  and  collect 
certain  notes  and  rents  that  were  due  and  owing  to  him. 
About  the  same  time  he  signed  a  power  of  attorney,  dated 
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August  22,  1904,  authorizing  Dorward  to  take  charge  of 
his  personal  property,  which  was  then  in  the  hands  of  Cros- 
by's sister,  Mary  Humphrey.  This  power  of  attorney  was 
made  out  in  Iowa  and  sent  to  Dorward  with  a  letter  from 
Crosby's  Iowa  attorneys.  Dorward,  under  this  power  of 
attorney,  leased  the  farm  in  question  to  Uriah  H.  Humph- 
rey, a  nephew  of  Crosby,  for  one  year  at  a  rental  of  $4.50 
per  acre,  a  written  lease  being  signed  by  Humphrey  and 
Dorward.  This  was  fifty  cents  per  acre  more  than  Humph- 
rey had  been  paying  for  several  years  for  the  farm  un- 
der an  agreement  with  Crosby.  A  number  of  letters  from 
Crosby  to  Dorward  are  found  in  the  record.  Some  of  these 
letters,  without  question,  were  written  by  some  other  per- 
son for  Crosby  and  signed  by  him,  although  a  large  number 
were  written  as  well  as  signed  by  him.  The  letters  which 
he  himself  wrote,  while  lacking  as  to  spelling,  grammar  and 
punctuation,  are  easily  understood,  and  instruct  Dorward,  in 
positive  terms,  as  to  what  he  (Crosby)  wanted  done  in  re- 
gard to  the  various  business  matters,  and  while  in  these 
letters  there  were  matters  foreign  to  the  business  in  hand 
interjected,  these  outside  matters  did  not  in  any  way  render 
obscure  his  letters  on  the  business  in  question.  These  let- 
ters do  not  indicate  that  the  writer  did  not  know  his  own 
mind  or  was  incapable  of  transacting  ordinary  business. 

The  first  evidence  in  the  record  as  to  the  sale  of  the 
farm  by  Crosby  to  Dorward  is  a  letter  written  at  Corydon, 
Iowa,  March  i,  1905,  stating  that  Crosby  would  sell  the 
farm  for  $135  an  acre,  one-haJf  down  and  the  balance  to 
suit  the  buyer,  at  six  per  cent,  possession  given  at  once  if 
Uriah  Humphrey  could  be  gotten  off.  On  March  21,  1905, 
Crosby  and  Dorward  entered  into  an  agreement  for  the 
sale  of  this  farm  to  the  latter  for  $135  an  acre,  or  $10,800, 
to  be  paid,  $3141.66  on  the  execution  of  the  contract,  $2400 
on  March  i,  1906,  and  the  balance  ($5258.34)  on  March  i, 
T907.  This  latter  amount  drew  interest  at  six  per  cent 
after  March  i,  1906.    This  business,  as  shown  by  the  rec- 
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ord,  was  all  conducted  by  correspondence.  Donvard  paid 
the  consideration  as  agreed,  partly  by  drafts  and  partly  by 
note.  The  deed  was  dated  March  21,  1905,  and  was  signed 
and  acknowledged  in  Iowa,  The  notary  public  who  took  the 
acknowledgment  was  an  attorney  with  years  of  experience, 
having  held  several  important  public  positions,  including 
that  of  United  States  district  attorney.  He  testified  that  in 
his  judgment  Crosby  was  of  sound  mind  and  memory  and 
understood  the  nature  of  the  business ;  that  Crosby  and  his 
brother,  John,  came  to  his  office  with  the  deed  and  Crosby 
acknowledged  it.  A  little  over  a  year  after  the  making  of 
this  sale,  April  19,  1906,  Crosby  was  adjudged  a  distracted 
person  and  T.  W.  Gish  was  appointed  as  his'  conservator. 
Upon  Gish's  removal  from  the  State,  the  plaintiff  in  error 
Mary  Humphrey  was  appointed  conservator  in  his  stead, 
April  4,  1907.  This  suit  was  instituted  August  24,  1906, 
by  Gish. 

A  number  of  witnesses  testified,  in  general  terms,  as  to 
Crosby's  lack  of  mental  capacity  but  did  not  state  the  par- 
ticular facts  upon  which  they  based  their  opinions.  The 
chief  circumstances  found  in  the  record  testified  to  as  tend- 
ing to  indicate  unsoundness  of  mind  are  the  foUow^ing: 
One  witness  stated  that  Crosby  wished  to  make  him  a  pres- 
ent of  a  vacant  lot  in  Eureka,  Illinois,  which  the  witness 
refused  to  accept.  This  witness  was  an  old  army  friend  of 
Crosby  and  the  latter  had  been  in  the  habit  of  stopping  at 
his  house.  The  witness  was  a  laboring  man  and  not  well 
off.  He  also  stated  that  Crosby  had  placed  tw'O  claims  in 
his  hands  as  a  constable,  and  that  when  he  (the  witness) 
thought  the  persons  were  about  ready  to  pay,  Crosby  for- 
gave them  the  debts.  These  debtors  appear  to  have  been 
judgment-proof.  Two  witnesses  gave  as.  particular  in- 
stances upon  which  they  based  their  opinions  of  his  mental 
unsoundness,  that  Crosby  would  walk  along  the  road  talk- 
ing to  himself  and  pay  no  attention  to  passers-by.  A  niece 
testified  that  some  time  before  this  trade  she  had  gone  to 
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Iowa  with  him  for  a  visit;  that  he  purchased  through  tickets 
before  they  started,  and  that  when  they  changed  cars  at 
Bushnell,  Crosby  bought  another  set  of  tickets;  that  she 
afterw^ards,  through  the  conductor,  had  the  money  refunded. 
A  brother-in-law  testified  that  Crosby  had  gone  visiting  and 
lost  his  overcoat,  false  teeth  and  pocket-book.  Certain  other 
witnesses  testified  that  Crosby,  although  an  illiterate  man, 
tried  to  write  poetry,  which  he  attempted  to  have  printed, 
and  that  he  stated  he  was  proud  of  the  fact  that  he  could 
play  a  Jew's  harp  and  sing  at  the  same  time,  and  that  he 
purchased  a  number  of  these  instruments.  Another  witness 
testified  that  when  he  was  driving  in  a  cutter  one  winter 
he  came  to  where  Crosby  was  standing  and  asked  him  to 
get  in  and  ride,  and  that,  although  he  had  met  Crosby  fre- 
quently, the  latter  did  not  recognize  him  or  remember  any 
of  the  subjects  which  they  had  discussed  together.  Another 
said  that  Crosby  had  broken  out  in  church  whistling  a  part 
of  some  air,  which  made  the  congregation  look  towards 
him  and  laugh.  Three  doctors  also  testified  as  experts,  to 
the  effect  that  Crosby  was  lacking  in  mental  capacity,  and, 
though  possibly  not  insane,  was  peculiar  and  simple.  About 
fifteen  witnesses  in  Illinois  and  three  in  Iowa  testified  that 
they  did  not  think  he  had  sufficient  mental  capacity  to  do 
ordinary  business  or  sell  the  farm  in  question. 

Some  twenty-one  witnesses  in  Illinois  testified  they 
thought  Crosby  capable  of  transacting  business.  Among 
them  were  a  banker,  two  lawyers,  several  farmers,  two  men 
who,  while  acting  as  assessor,  had  assessed  his  land,  an  ex- 
county  clerk,  who  was  then  a  bank  cashier,  and  also  a  d<:)c- 
tor  who  had  known  Crosby  thirty-nine  years.  In  addition  to 
this  testimony  the  depositions  of  some  twenty-two  witnesses 
for  defendants  in  error  were  taken  in  Iowa  and  introduced 
on  the  hearing.  All  of  these  latter  testified  they  considered 
him  of  sound  mind  and  capable  of  conducting  the  business 
of  selling  this  farm.  Among  these  latter  witnesses  were  an 
attorney,  pension  agent,  a  storekeeper,  a  man  with  whom 
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he  had  boarded  in  Iowa,  a  man  with  whom  he  had  talked 
about  buying  a  monument,  a  dentist  who  did  some  work  for 
him,  and  the  cashier  of  a  bank  where  he  deposited  money. 

The  law  is  that  old  age,  eccentricity,  or  even  partial  im- 
pairment of  mental  faculties,  is  not  necessarily  sufficient  to 
set  aside  a  deed.  If  the  grantor  had  sufficient  mental  capac- 
ity to  comprehend  the  nature  of  the  transaction  and  protect 
his  own  interests  the  deed  will  not  be  set  aside  for  want 
of  mental  capacity.  (McLaughlin  v.  McLaughlin,  241  111. 
366 ;  Sears  v.  Vaughan,  230  id.  572 ;  Baker  v.  Baker,  239 
id.  82.)  And  this  is  true  even  though  he  may  have  been 
affected  with  certain  delusions  or  lapses  of  memory,  if  they 
did  not  affect  or  have  anything  to  do  with  the  transaction 
in  question.  (Kelly  v.  Nusbamn,  244  111.  158.)  The  evi- 
dence of  some  of  the  witnesses  who  testified  that  Crosby 
was  not  competent  to  transact  ordinary  business  is  weak- 
ened by  the  fact  that  they  transacted  business  with  him  and 
admitted  that  he  seemed  to  understand  what  he  was  about. 
(Fitzgerald  v.  Allen,  240  111.  80.)  There  can  be  no  ques- 
tion that  Crosby  was  eccentric  and  acted  at  times  in  an  odd 
manner,  but,  so  far  as  shown  by  this  record,  all  the  business 
that  was  carried  on  by  him  was  done  in  a  reasonably  busi- 
ness-like manner.  We  think  not  only  the  number  of  wit- 
nesses but  the  weight  of  the  evidence  upholds  the  finding  of 
the  trial  court  that  he  understood  and  comprehended  the 
business  he  was  engaged  in  at  the  time  he  sold  his  farm. 

Conceding  that  a  fiduciary  relation  existed  between 
George  A.  Dorward  and  Crosby  at  the  time  of  this  trans- 
action, it  does  not  necessarily  follow  that  the  deed  is  void 
or  voidable.  The  sale  of  property  under  such  circumstances 
will  be  sustained  where  the  transaction  is  open,  honest  and 
fair.  (Laclede  Bank  v.  Keeler,  109  111.  385.)  It  does  not 
appear  that  any  misrepresentations  were  made  by  Don^-ard 
or  that  he  attempted  to  conceal  or  mislead  Crosby  in  any 
way  in  the  purchase  of  this  farm.  The  record  show^s  that 
Crosby  offered,  by  letter,  to  sell  the  farm,  the  wording  of 
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the  letter  indicating  that  it  was  a  general  offer  for  anyone 
who  wanted  to  buy,  and  that  the  purchase  price  agreed  on 
was  the  one  fixed  by  Crosby. 

On  the  question  of  value  plaintiffs  in  error  introduced 
some  fifteen  witnesses,  who  testified  that  they  owned  land 
in  the  vicinity  and  that  they  considered  this  eighty-acre 
farm  worth  $150  to  $180  per  acre.  While  several  of  these 
witnesses  testified  that  they  knew  of  actual  sales  ranging 
between  those  figures,  it  does  not  appear  from  the  abstract 
that  they  stated,  at  all  definitely,  the  location  or  owners  of 
the  farms  referred  to  or  the  date  of  the  sales,  or  that  they 
had  any  means  of  knowing  the  circumstances  of  the  trans- 
actions, other  than  mere  rumor  and  hearsay.  On  this  ques- 
tion about  the  same  number  of  witnesses  were  introduced 
by  defendants  in  error,  and  their  estimates  ran  from  $120 
to  $140,  or  an  average  of  about  $131  an  acre.  The  Crosby 
farm  sold  for  $135,  subject  to  the  lease.  Considerable  con- 
troversy exists  in  the  briefs  as  to  the  character  of  other 
farms  referred  to  by  various  witnesses  as  compared  with 
the  eighty-acre  farm  in  question.  The  testimony  shows  that 
there  are  two  kinds  of  land  in  that  vicinity, — that  which  is 
rolling  and  more  or  less  wooded,  and  the  flat  prairie  land, — 
which  vary  considerably  in  value.  The  evidence  tended  to 
show  that  land  had  advanced  quite  steadily  for  a  number 
of  years  in  Woodford  county,  and  that  the  price  at  a  given 
time  might  not  serve  as  a  fair  index  at  another  time  sev- 
eral years  later.  Various  witnesses  for  defendants  in  error 
testified  as  to  some  ten  or  more  different  sales  of  land  lo- 
cated within  a  radius  of  a  few  miles  from  the  Crosby  farm, 
at  about  the  time  of  the  sale  of  that  farm  to  Dorward, 
many  of  the  witnesses  being  those  who  had  either  bought 
or  sold  in  those  transactions.  From  their  testimony  it  ap- 
pears that  actual  sales  were  being  made  in  that  vicinity  at 
about  that  time  for  from  $115  to  $133.50.  There  is  evi- 
dence tending  to  show  that  some  of  the  farms  so  sold  were 
partly  wooded  and  broken  and  not  as  valuable,  per  acre,  as 
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the  Crosby  farm,  but  it  seems  to  be  admitted  other  farms 
mentioned  were  as  valuable  and  as  favorably  or  more  favor- 
ably situated  with  reference  to  markets  and  with  as  good 
or  better  improvements  than  the  Crosby  farm.  One  of  the 
most  important  factors  in  determining  the  value  of  prop- 
erty is  the  sale  of  similar  property  in  the  same  neighbor- 
hood about  the  time  of  the  transaction  in  question.  Lewis 
on  Eminent  Domain,  sec.  443 ;  Watson  v.  Milwaukee  and 
Madison  Raihoay  Co,  57  Wis.  332. 

It  is  insisted  in  this  connection  that  the  testimony  of 
one  Rich  that  he  offered  Crosby,  in  1904,  $165  an  acre 
for  this  farm  and  that  he  thought  it  was  worth  that,  tends 
strongly  to  support  the  contention  of  plaintiffs  in  error  that 
the  farm  was  worth  more  than  $135  per  acre.  This  evi- 
dence, we  think,  was  incompetent.  In  order  to  show  the 
value  of  property  it  is  not  competent  to  prove  offers  for 
the  property  itself  or  other  property  similarly  situated  in 
the  vicinity.  Private  offers  could  be  multiplied  to  any  ex- 
tent, and  the  bad  faith  in  which  they  were  made,  if  so  made, 
would  be  difficult  to  prove.  Chicago,  Bloomington  and  De- 
catur Railway  Co.  v.  Kelly,  221  111.  498;  Hine  v.  M.  Ry. 
Co.  132  N.  Y.  477;  Davis  v.  Charles  River  Branch  Rail- 
road Co.  65  Mass.  506 ;  Watson  v.  Milwaukee  and  Madison 
Railway  Co.  supra;   Lewis  on  Eminent  Domain,  sec.  446. 

We  think  the  evidence  satisfactorily  shows  defendant  in 
error  Dorward  paid  what  the  land  was  reasonably  worth  at 
the  time  the  purchase  was  made.  In  our  judgment  a  clear 
preponderance  of  the  evidence  sustains  the  findings  of  the 
chancellor. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  atHrmed. 
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S.  A.  Hedrick,  Appellant,  vs,  M.  C.  Donovan  et  aL 
Appellees. 

Opinion  filed  February  2§,  ipii, 

1.  Contracts — when  a  contract  creating  agency  to  sell  land  is 
not  void  because  premises  are  occupied  as  homestead.  Where  a 
contract  authorizing  an  agent  to  sell  land  is  signed  by  both  hus- 
band and  wife,  the  fact  that  the  land  is  occupied  as  their  home- 
stead does  not  render  the  contract  void,  and  in  case  of  a  sale  by 
the  agent  in  accordance  with  the  terms  of  the  contract  tlie  husband 
and  wife  are  bound  to  execute  a  proper  deed,  including  the  re- 
lease of  homestead. 

2.  Same — intention  of  parties  as  expressed  in  agency  contract 
controls.  The  general  rule  that  the  intention  of  the  parties  as 
expressed  by  their  written  agreement  must  control  is  applicable  to 
contracts  appointing  agents  in  connection  with  sale  of  real  estate. 

3.  Same — when  contract  authorises  agent  to  make  a  valid  con- 
tract of  sale,  A  written  contract  "for  the  sole  purpose  of  selling 
and  transferring"  certain  land,  by  which  the  owner  reserves  the 
right  to  sell  the  land  himself  but  agrees  to  pay  the  agent  commis- 
sions if  the  land  is  sold  by  the  agent  or  by  his  influence,  contem- 
plates that  the  land  may  be  sold  by  the  agent  and  authorizes  such 
agent  to  make  a  valid  contract  of  sale.  (Jones  v.  Howard,  234 
111.  404,  distinguished.) 

4.  Same — parol  evidence  is  admissible  to  identify  subject  mat- 
ter of  contract.  Wherever  the  language  used  in  a  written  contract 
may  apply  indifferently  to  different  things,  it  is  competent  to  show 
by  parol  evidence  what  the  parties  were,  in  fact,  contracting  about ; 
and  this  rule  applies  to  contracts  for  the  sale  of  real  estate,  even 
where  the  Statute  of  Frauds  has  been  pleaded. 

5.  Specific  performance — when  specific  performance  should 
not  be  denied.  If  the  contract  executed  by  an  agent  for  the  sale 
of  real  estate  accurately  described  the  land,  the  mere  fact  that  the 
description  contained  in  the  contract  giving  the  agent  his  authority 
was  so  indefinite  as  to  require  extrinsic  evidence  to  identify  the 
land  is  not  ground  for  denying  specific  performance,  there  being 
no  question  of  any  misunderstanding  by  the  parties  as  to  the  land 
intended  to  be  sold. 

Dunn,  Hand  and  Carter,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Richland  county; 
the  Hon.  E.  E.  Newun,  Judge,  presiding. 
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H.  G.  Morris,  and  Edwin  Hhdrick,  (Guerin,  Gal- 
lagher &  Barrett,  of  counsel,)  for  appellant 

John  A.  MacNeil,  for  appellees. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  circuit  court  of  Richland 
county  dismissing  for  want  of  equity  a  bill  filed  in  that 
court  by  Samuel  Hedrick  against  M.  C.  and  Susan  E.  Don- 
ovan for  the  specific  performance  of  a  contract  for  the  sale 
of  a  farm  of  120  acres  located  in  Noble  township,  in  the 
said  county. 

The  alleged  contract  was  entered  into  by  appellant  with 
appellees  through  Charles  Dickirson,  as  agent  of  the  own- 
ers. The  authority  of  the  agent  to  execute  a  contract  bind- 
ing on  appellees  is  the  most  important  question  involved  in 
this  controversy.  The  authority  of  Dickirson  is  evidenced 
by  the  following  writing : 

"Agreement  made  and  entered  into  this  28th  day  of  May,  A.  D. 
1909,  by  and  between  M.  C.  Donovan  and  wife,  of  Richland 
county,  and  State  of  Illinois,  party  of  first  part,  and  Charles  Dick- 
irson, of  second  part,  for  the  sole  and  only  purpose  of  selling  and 
transferring  certain  tract  of  land  situated  in  the  town  of  Noble, 
county  of  Richland,  State  of  Illinois,  hereby  reserves  the  right  to 
sell  said  real  estate  myself,  first  party,  or  if  sold  by  second  party 
or  influence  of  second  party,  first  party  to  pay  second  party  a  com- 
mission of  three  per  cent  of  sales.  This  agreement  to  remain  in 
force  for  a  period  of  four  (4)  months,  commission  to  be  paid  when 
deeds  are  made,  bounded  as  follows,  containing  120  acres,  more 
or  less. 

"This  farm  lies  in  first-class  shape  in  one  mile  of  Noble;  build- 
ings fair;   25  acres  of  orchard;   plenty  of  water;   mortgage  $250; 
to  price  on  this  farm  thirty-five  dollars  an  acre,  be  paid  at  any 
time  after  twelve  months  from  January,  1909. 
(Seal)  M.  C.  Donovan, 

(Seal)  Susan  E.  Donovan." 

(Seal)     40 

In  pursuance  of  the  foregoing  authority  Dickirson  en- 
tered into  the  following  contract  of  sale  with  appellant: 
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"This  indenture,  made  and  entered  into  this  9th  day  of  Sep- 
tember, A.  D.  1909,  by  and  between  Charles  Dickirson,  agent  for 
Susan  E.  Donovan  and  M.  C-  Donovan,  her  husband,  of  the  county 
of  Richland  and  State  of  Illinois,  of  the  first  part,  and  S.  A.  Hed- 
rick, of  the  county  of  Richland  and  State  of  Illinois,  of  the  sec- 
ond part: 

"Witnesseth:  That  the  said  Charles  Dickirson,  as  agent  afore- 
said, has  this  day  sold  to  the  said  S.  A.  Hedrick  the  following 
described  real  estate,  to- wit:  The  north  half  (J4)  of  the  south- 
west quarter  (J4)  and  the  north  half  (>4)  of  the  south  half  (J4) 
of  the  south-west  quarter  (J4)  of  section  twenty-one  (21),  town- 
ship three  (3),  north,  range  nine  (9),  east  of  the  third  P.  M., 
Richland  county,  Illinois,  containing  one  hundred  twenty  (120) 
acres,  more  or  less,  for  the  sum  of  forty-two  hundred  ($4200)  dol- 
lars, said  payment  to  be  made  as  follows:  $100  paid  at  the  sign- 
ing of  this  contract,  the  balance  of  the  purchase  price  to  be  paid 
on  the  15th  day  of  September,  A.  D.  1909,  at  the  office  of  R.  S. 
Hanna,  in  the  village  of  Noble,  Illinois.  And  the  said  Charles 
Dickirson,  agent  as  aforesaid,  hereby  agrees  to  have  executed  and 
delivered  to  the  said  S.  A.  Hedrick  a  good  and  valid  warranty 
deed  from  the  said  Susan  E.  Donovan  and  M.  C.  Donovan,  her 
husband,  conveying  to  him,  the  said  S.  A.  Hedrick,  the  land  de- 
scribed above,  free  and  clear  from  all  encumbrances,  said  deed  to 
be  delivered  to  the  said  S.  A.  Hedrick  on  the  15th  day  of  Sep- 
tember, A.  D.  1909. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and  seals 
the  day  and  year  first  above  written. 

Charles  Dickirson,  (Seal.) 
Agent  for  Susan  E.  Donovan  and  M.  C.  Donovan. 
Accepted  by  S.  A.  Hedrick.  (Seal.) 

"Signed,  sealed  and  delivered  in  presence  of  R.  S.  Hanna." 

At  the  time  this  contract  was  signed  appellant  paid  Dick- 
irson $100  in  cash.  Appellees  were  notified  by  Dickirson 
that  he  had  made  a  sale  of  the  farm  to  appellant,  and  Dick- 
irson requested  them  to  come  to  Noble  and  make  a  deed 
and  receive  their  money.  Dickirson  and  a  witness  by  the 
name  of  Palmer  testified  that  they  went  to  appellees'  home 
a  few  days  after  the  sale  contract  had  been  made  with  ap- 
pellant; that  they  did  not  find  appellees  at  home  but  met 
them  on  the  road  as  they  were  returning  from  Noble ;  that 
appellees  were  in  a  buggy;  that  Dickirson  informed  Mr. 
and  Mrs.  Donovan  that  he  had  found  a  purchaser  for  their 
farm  and  that  he  wanted  them  to  come  to  Noble  the  fol- 
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lowing  Wednesday  to  close  the  deal,  and  that  Mr.  Donovan 
said  *'all  right/'  Appellees  did  not  go  to  Noble  as  requested 
and  refused  to  carry  out  the  contract,  and  appellant  filed 
his  bill  for  specific  performance.  Appellees  answered  the 
bill,  alleging  that  the  premises  in  question  were  their  home- 
stead ;  denied  that  Dickirson  had  any  authority  to  execute 
the  contract;  charged  that  the  agency  contract  had  been 
changed  in  a  material  particular  after  it  was  signed,  and 
relied  on  the  Statute  of  Frauds.  A  trial  was  had  upon  evi- 
dence heard  in  open  court,  which  resulted  in  a  dismissal  of 
the  bill. 

The  original  agency  contract  has  been  duly  certified  and 
sent  up  to  this  court  for  our  inspection.  From  an  inspec- 
tion of  the  original  contract  signed  by  appellees  it  appears 
that  where  the  price  of  the  farm  is  mentioned  the  word 
*'forty"  was  originally  written  with  a  lead  pencil  and  erased 
and  "thirty-five"  written  in  the  space  between  the  words 
"farm''  and  "dollars,"  in  the  last  sentence  of  the  contract. 
To  the  right  of  the  lower  word  "Seal,"  on  the  lower  left- 
hand  corner  of  the  contract,  the  figures  "40"  are  written 
in  pencil.  The  contract  itself  is  partly  printed  and  partly 
written  with  pencil.  The  change  in  the  price  of  the  farm 
from  $40  per  acre  to  $35  is  satisfactorily  explained  by  the 
evidence.  Dickirson  swears  that  the  only  price  mentioned 
by  appellees  at  which  they  were  willing  to  sell  was  $35  an 
acre ;  that  when  he  was  drawing  the  contract  he  suggested 
that  they  put  in  $40  so  as  to  give  him  a  chance  to  fall  to 
$35,  and  that  appellees  consented,  and  that  in  accordance 
with  this  understanding  he  first  wrote  "forty,"  and  after- 
wards, and  before  the  contract  was  signed,  he  concluded  to 
erase  "forty"  and  put  "thirty-five"  in  the  body  of  the  con- 
tract and  make  the  figures  "40"  on  the  margin,  which  he 
did,  and  that  the  contract  was  signed  in  that  condition. 
The  evidence  is  undisputed  that  appellees  had  been  anxious 
to  sell  the  farm  in  question  and  had  oflfered  to  sell  it  to 
different  persons  and  $35  was  the  uniform  price  that  they 
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wanted  for  it.  Furthermore,  it  appears  from  the  evidence 
that  when  the  appellees  were  tendered  $4200  before  the  bill 
was  filed  they  made  no  objection  to  the  amount  at  which 
the  farm  had  been  sold,  but  the  only  reason  assigned  at 
that  time  for  refusing  to  execute  the  deed  was,  that  they 
did  not  want  Sam  Hedrick  to  have  the  farm.  The  decree 
dismissing  the  bill  cannot  be  sustained  on  the  ground  that 
the  sale  was  made  at  a  price  lower  than  that  authorized  by 
the  agency  contract. 

The  contention  of  appellees  that  the  contract  is  void 
because  the  premises  were  occupied  as  a  homestead  cannot 
be  sustained.    The  title  was  in  appellee  Susan  E.  Donovan, 
and  the  premises  were  occupied  by  her  and  her  husband, 
M.  C.  Donovan,  as  a  homestead.    Susan  E.  Donovan  signed 
the  agency  contract,  and  if  that  contract  authorized  Dick- 
irson  to  execute  a  contract  for  the  sale  of  the  premises 
binding  upon  appellees,  the  fact  that  there  was  a  homestead 
on  the  premises  would  not  render  the  contract  void.     If 
the  contract  Dickirson  made  was  authorized,  the  appellees 
would  be  required  to  convey  the  premises  and  to  execute 
proper  deeds  for  that  purpose,  including  the  release  of  the 
homestead.    The  line  of  cases,  like  White  v.  Bates,  234  111. 
276,  where  a  contract  for  the  sale  of  a  homestead  was  en- 
tered into  by  the  husband  alone,  have  no  application  to  the 
situation  presented  by  this  record.    Here  both  husband  and 
wife  signed  the  contract  and  both  are  equally  bound  by  its 
terms. 

It  is  suggested  that  the  contract  cannot  be  enforced  be- 
cause of  the  uncertainty  of  the  description  of  the  premises. 
This  criticism  is  confined  exclusively  to  the  agency  contract 
and  not  to  the  contract  sought  to  be  enforced  by  this  bill. 
That  contract  describes  the  premises  accurately.  This  ob- 
jection is  hypercritical.  While  it  is  true  that  every  valid 
contract  must  contain  a  description  of  the  subject  matter, 
so  as  to  indicate  what  the  parties  were  contracting  about, 
it  is  not  necessary,  even  in  contracts  for  the  sale  of  real 
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estate,  that  it  should  be  so  described  as  to  admit  of  no 
doubt  as  to  what  it  is.  The  identity  of  the  actual  thing  and 
that  described  in  the  contract  may  be  shown  by  extrinsic 
evidence.  Wherever  the  language  used  in  the  contract 
would  apply  indifferently  to  different  things^  it  is  competent 
by  extrinsic  evidence  to  show  what  the  parties,  in  fact,  were 
contracting  about.  This  rule  frequently  is  applied,  from 
necessity,  with  regard  both  to  persons  and  things  mentioned 
in  wills  and  in  cases  of  contracts,  even  where  the  Statute  of 
Frauds  has  been  pleaded.  Parol  evidence  is  admissible  to 
identify  the  subject  matter  of  the  contract.  (Fry  on  Spe- 
cific Performance,  sec.  342.)  Thus,  for  instance,  the  ex- 
pression "Mr.  Oglesby's  house,"  was  held  sufficient,  and 
extrinsic  evidence  was  admitted  to  show  what  house  was 
there  referred  to.  (Oglesby  v.  Foljambe,  3  Mer.  53.)  In 
another  case  the  subject  matter  described  as  "the  mill  prop- 
erty, including  cottages  in  Esher  village,"  was  held  capable 
of  identification  by  parol  evidence.  (Fry  on  Specific  Per- 
formance, supra.)  The  description  contained  in  the  agency 
contract  was  sufficiently  certain  to  enable  the  parties  to 
identify  the  premises  authorized  to  be  sold,  and  there  never 
was  any  question  raised  by  the  parties  as  to  the  subject 
matter  of  this  contract.  They  all  understood  the  particular 
120  acres  which  appellees  desired  to  sell,  and  it  was  that 
particular  120  acres  that  is  accurately  described  in  the  sale 
contract  made  by  appellant. 

The  only  remaining  theory  upon  which  the  decree  can 
be  sustained  is  that  the  agency  contract  did  not  authorize 
Dickirson  to  enter  into  the  contract  of  sale  with  appellant 
It  appears  to  be  conceded  that  the  decree  dismissing  the 
bill  was  the  result  of  the  court's  view  upon  this  question. 
Appellees  rely  with  great  confidence  on  the  case  of  Jones  v. 
Howard,  234  111.  404,  in  support  of  the  decree  rendered  in 
the  case  at  bar.  It  is  strenuously  contended  that  the  agenc}* 
contract  in  the  case  at  bar  confers  no  other  or  greater  au- 
thority than  did  the  contract  that  was  under  consideration 
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in  the  Jones-Howard  case.  This,  we  think,  results  fr©m  a 
misapprehension  of  what  was  decided  in  that  case.  The 
agent's  authority  in  that  case  was  contained  in  a  letter 
written  by  the  owner  to  some  real  estate  brokers.  The  let- 
ter authorized  the  agents  to  sell  the  property  and  promised 
to  pay  them  a  commission  of  four  per  cent  of  the  price 
mentioned  in  the  letter.  In  connection  with  the  authority 
to  sell,  the  letter  contained,  in  its  first  sentence,  the  lan- 
guage, "Please  assist  me  to  sell  my  property  described  be- 
low until  sale  is  made  and  properly  closed."  In  comment- 
ing on  the  significance  of  the  sentence  just  quoted,  this 
court,  on  page  409,  said :  "These  words  cannot  be  disre- 
garded in  determining  the  authority  conferred  by  appellee 
upon  T.  C.  Baker,  Jr.  &  Co.,  but  in  determining  this  ques- 
tion every  word  and  phrase  in  the  letter  must  be  considered 
and  the  letter  strictly  construed  and  the  authority  of  said 
firm  not  extended  beyond  that  clearly  found  in  the  letter 
as  a  whole." 

Contracts  appointing  agents  in  connection  with  the  sale 
of  real  estate  are  subject  to  the  general  rule  applicable  to 
all  other  contracts, — that  the  intention  of  the  parties  as 
expressed  by  their  agreement  is  to  control.  The  application 
of  this  rule  to  the  letter  of  authority  in  the  Jones-Howard 
case  led  this  court  to  the  conclusion  that  it  was  not  the 
intention  of  the  parties  that  the  agent  should  have  authority 
to  do  more  than  find  a  purchaser  for  the  land,  leaving  the 
details  of  the  contract  to  be  fixed  and  determined  by  the 
owner,  and  numerous  authorities  were  cited  supporting  the 
general  proposition  that  an  agent  employed  to  find  a  pur- 
chaser did  not  have  authority  to  execute  a  contract  of  sale 
binding  upon  the  owner.  The  rule  announced  in  that  case, 
when  read  in  connection  with  the  instrument  then  being 
considered,  is  undoubtedly  correct,  but  this  court  did  not 
there  decide  that  an  owner  of  real  estate  might  not  execute 
an  agency  contract  broad  enough  in  its  terms  to  include  the 
power  to  make  a  binding  contract  of  sale.     In  the  case  at 
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bar  the  authority  to  the  agent,  as  expressed  in  the  writing, 
is  "for  the  sole  and  only  purpose  of  selling  and  transferring 
certain  tract  of  land  situated  in  the  town  of  Noble,  county 
of  Richland,  State  of  Illinois,"  etc.  There  is  nothing  in  the 
context  of  the  agreement  that  modifies  or  restricts  the  gen- 
eral language  of  the  contract  which  we  have  quoted.  Ap- 
pellees reserved  the  right  to  sell  the  property  independently 
of  Dickirson,  ^id  the  agreement  then  provides  that  "if  sold 
by  second  party  or  influence  of  second  party,  first  party  to 
pay  second  party  a  commission  of  three  per  cent  of  sales." 
This  language  clearly  indicates  that  the  parties  contem- 
plated that  the  sale  might  be  effected  in  two  ways:  First, 
it  might  be  sold  by  the  agent ;  and  second,  the  agent  might 
be  the  means  or  procuring  cause  of  a  sale  made  by  the 
owner;  and  in  either  event  the  agent  would  be  entitled  to 
his  commission.  It  thus  appears  clear  that  the  agent  was 
employed  not  merely  to  find  a  purchaser  to  whom  the  owner 
might  sell,  but  he  was  also  further  authorized  to  make  a 
valid  contract  of  sale.  This  intention  not  only  appears 
from  the  unlimited  authority  to  sell  and  transfer,  but  is 
strengthened  by  the  context  of  the  agreement. 

It  follows  from  what  has  been  said  that  the  court  erred 
in  dismissing  appellant's  bill. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  in  ac- 
cordance with  the  prayer  of  the  bill. 

Reversed  and  remanded,  with  directions. 

Dunn,  Hand  and  Carter,  JJ.,  dissenting: 
The  appellees  relied  upon  the  Statute  of  Frauds.  The 
point  seems  to  us  conclusive  in  their  favor.  The  description 
contained  in  the  contract  of  sale  is  a  definite  description  of 
a  particular  tract.  But  it  is  as  necessary,  under  the  statute, 
that  the  authority  of  the  agent  should  be  in  writing  as  that 
the  contract  of  sale  should  be.  The  only  words  of  descrip- 
tion in  the  written  authority  given  to  the  agent,  (which  the 
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majority  opinion  states  to  be  the  most  important  question 
involved  in  this  controversy,)  are,  that  the  land  is  "situated 
in  the  town  of  Noble,  county  of  Richland,  State  of  Illinois," 
contains  "120  acres,  more  or  less,"  and  "lies  in  first-class 
shape  in  one  mile  of  Noble;  buildings  fair;  25  acres  of 
orchard;  plenty  of  water ;  mortgage  $250."  The  premises 
are  not  otherwise  located,  and  the  contract  does  not  even 
state  that  they  are  owned  by  the  appellees.  This  writing  is 
clearly  too  vague  and  imcertain  in  its  description  of  the 
land  to  warrant  a  decree  for  the  specific  performance  of  the 
contract.  In  Hamilton  v.  Harvey,  121  111.  469,  the  descrip- 
tion of  the  premises  was,  "one-third  interest  in  five  acres 
located  near  said  works,"  (being  a  certain  plow  factory 
building  at  Pacific  Junction,)  and  it  was  held  too  indefinite 
and  uncertain  to  authorize  a  decree  for  specific  perform- 
ance. So  it  was  held,  also,  in  Glos  v.  Wilson,  198  111.  44, 
where  the  description  was,  "lot  56,  bl.  12,  sec.  7,  39,  14," 
and  in  Rampke  v.  Beuhler,  203  111.  384,  where  the  descrip- 
tion was,  "four  lots,  25  feet  by  150  feet  deep,  in  either  sec- 
tion 8  or  9,  town  36,  north,  range  14,  east,  in  the  third 
principal  meridian,  Cook  county.  111." 

Hamilton  v.  Harvey,  supra,  cites  a  number  of  cases  in 
which  the  description  of  real  estate  in  a  contract  was  held 
insuflScient  to  authorize  a  decree  of  specific  performance. 
Among  them  are  Capps  v.  Holt,  5  Jones*  Eq.  153,  the  de- 
scription being,  "a  tract  of  land  lying  on  the  north  side 

of  the  Watery  branch,  in  the  county  of and  State 

of containing  150  acres;"  Jordan  v.  Fay,  40  Me. 

130,  where  the  description  was,  "a  lot  of  land  joining  a 
small  tract  now  occupied  by  Michael  McCue ;"  Hammer  v. 
McEldowney,  46  Pa.  334,  where  the  description  was,  "the 
houses  on  Smithfield  street,"  in  the  city  of  Pittsburgh; 
Miller  v.  Campbell,  52  Ind.  125,  where  the  description  was, 
"the  120  acres  of  land  in  Shannon  county,  Missouri."  In 
the  last  case  cited  it  is  said:  "Doubtless  the  parties  may 
have  had  in  view  a  particular  tract  of  land  containing  120 
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acres,  and  the  plaintiff  may  have  been  able  to  show  by  ex- 
trinsic evidence  what  particular  tract  was  intended;  but 
this  would  be  to  subvert  and  overthrow  the  statute." 

The  evidence  shows  that  the  premises  described  in  the 
contract  of  sale  were  occupied  as  a  homestead  by  the  ap- 
pellees, and  the  opinion  holds,  not  only  that  the  contract 
may  be  enforced,  but  that  the  estate  of  homestead  is  there- 
by waived,  and  appellees  may  be  compelled  to  release  the 
homestead  though  the  formalities  required  by  law  for  the 
waiver  of  the  homestead  right  were  not  complied  with  in 
the  execution  of  the  contract.  Section  27  of  chapter  30  of 
the  Revised  Statutes  of  1874  provides  that  no  deed  or  other 
instrument  shall  be  construed  as  releasing  or  waiving  the 
right  of  homestead  unless  the  same  shall  contain  a  clause 
expressly  releasing  or  waiving  such  right;  that  in  such 
case  the  acknowledgment  shall  contain  a  clause  expressly 
showing  that  the  parties  executing  the  instrument  intended 
to  release  such  right,  and  that  no  release  or  waiver  of  the 
right  of  homestead  by  the  husband  shall  bind  the  wife  un- 
less she  joins  in  it;  and  section  4  of  chapter  52  is  to  the 
same  effect.  It  has  been  so  long  recognized  as  to  make  the 
citation  of  authority  unnecessary,  that  any  transfer  or  con- 
veyance of  the  homestead  estate,  or  any  attempt  to  release, 
waive  or  encumber  it,  is  void  unless  the  same  is  in  writing, 
executed  and  acknowledged  in  accordance  with  these  sec- 
tions. The  fact  that  the  contract  does  not  contain  a  waiver 
of  the  homestead  estate  does  not  make  the  contract  void  or 
prevent  its  specific  performance.  (Watson  v.  Doyle,  130 
111.  415;  White  v.  Bates,  234  id.  276.)  But  the  decree 
should  be.  subject  to  the  homestead  estate  and  should  oper- 
ate only  upon  the  excess  above  $1000  in  value.  An  action 
could  be  maintained  for  the  breach  of  such  a  contract  by 
reason  of  the  existence  of  the  homestead  estate  but  not  to 
compel  the  conveyance  of  that  estate.  An  actual  convey- 
ance of  the  land  by  a  warranty  deed  or  mortgage  which  did 
not  expressly  waive  the  homestead  estate  would  be  void  as 

Digitized  by  VjOOQIC 


W.MI.]     The  People  v.  T.,  St.  L.  &  W.  R.  R.  Co.     489 

to  the  homestead  by  the  express  terms  of  the  statute.  A 
contract  of  sale  is  not  a  deed  but  it  is  an  "other  instrument," 
and  is  equally  within  the  terms  of  the  statute.  If  the  own- 
ers of  a  homestead  cannot  be  deprived  of  it  by  a  warranty 
deed  which  they  have  executed  without  observing  the  re- 
quirements of  the  law,  a  mere  contract  to  make  a  deed  which 
omits  such  requirements  ought  not  to  be  given  any  gfreater 
force. 

The  authority  to  sell  was  for  $35  an  acre,  to  be  paid  at 
any  time  after  twelve  months  from  January,  1909.  The 
sale  was  not  made  on  those  terms  but  for  $35  an  acre,  $100 
cash  on  September  9,  1909,  the  day  of  the  sale,  and  the 
rest  of  the  purchase  price  on  September  15,  1909.  It  may 
be  said  that  this  arrangement  of  the  payment  was  better  for 
the  vendor;  but  this  is  not  for  the  agent,  the  purchaser  or 
the  court  to  say.  The  owner  of  property  may  himself  fix 
the  terms  on  which  he  will  part  with  it.  His  agent  mu^t 
follow  the  terms  he  is  authorized  to  make,  and  a  court  has 
no  right  to  compel  him  to  part  with  his  property  except 
upon  terms  to  which  he  has  agreed.  It  is  the  duty  of  courts 
to  enforce  the  contracts  which  parties  have  made  and  not 
to  make  contracts  for  them.    Jones  v.  Howard,  234  111.  404. 


The  People  ex  rel.  Henry  Weber,  County  Collector,  Ap- 
pellee, vs.  The  Toledo,  St.  Louis  and  Western  Rail- 
road Company,  Appellant. 

Opinion  Hied  February  25,  igii. 

Taxes — when  county  tax  rate  should  he  forty-Uve  cents.  Where 
reduction  of  tax  rates  to  three  per  cent,  as  required  by  the  act  of 
1909,  brings  the  county  tax  below  the  minimum  fixed  by  said  act, 
the  county  clerk  should  extend  such  tax  at  the  minimum  rate, 
which,  in  counties  having  a  population  of  less  than  300,000,  is  forty- 
five  cents  on  each  $100  of  assessed  valuation. 

Appeal  from  the  County  Court  of  Shelby  county ;  the 
Hon.  J.  K.  P.  Grider,  Judge,  presiding. 
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C.  E.  Pope,  and  Walter  C.  Headen,  for  appellant 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  county  tax  extended  against  the  property  of  the  To- 
ledo, St.  Louis  and  Western  Railroad  Company,  the  appel- 
lant, in  Shelby  county,  for  the  year  1909,  was  $I748.6l 
Appellant  paid  $1430.69  and  objected  to  the  application  of 
the  county  collector  for  judgment  against  its  property  for 
the  remainder.  The  court  overruled  the  objection  and  ren- 
dered judgment,  from  which  this  appeal  was  taken. 

The  appropriations  made  by  the  board  of  supervisors 
for  county  purposes  at  the  September  meeting  in  1909 
amounted  to  $75,000,  requiring  a  tax  rate  of  fifty-five  cents 
on  each  $100  of  taxable  property  in  the  county,  and  the 
county  clerk  extended  the  tax  at  that  rate.  He  did  not  re- 
duce the  taxes  as  required  by  section  2  of  the  act  concern- 
ing the  levy  and  extension  of  taxes,  as  amended  in  1909, 
(Laws  of  1909,  p.  323,)  and  this  was  the  ground  of  the 
objection.  A  ratable  reduction  of  the  aggregate  taxes  sub- 
ject to  reduction  to  three  per  cent  of  the  assessed  valuation 
of  property  would  have  brought  the  county  tax  below  forty- 
five  cents  on  each  $100  of  assessed  valuation,  but  Shelby 
county  having  a  population  of  less  than  300,000,  the  county 
tax  could  not  be  reduced  below  that  rate.  The  county  clerk 
was  required  to  reduce  the  county  tax  to  forty-five  cents  on 
each  $100  of  assessed  valuation,  and  that  was  the  amount 
paid  by  appellant.  The  excess  was  illegal  and  the  court 
erred  in  not  sustaining  the  objection. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  objection  and  deny  the  application 
for  judgment. 

Reversed  and  remanded,  zvith  directions. 
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August  Linquist,  Defendant  in  Error,  vs.  Stewart 
Hodges,  Plaintiff  in  Error. 

Opinion  Hied  February  2§,  ipii. 

1.  Pleading — recovery  may  be  had  against  one  defendant  al- 
though declaration  alleges  joint  negligence.  The  rule  in  actions 
of  tort  is  different  from  that  in  actions  upon  contract,  and  in  an 
action  of  tort  under  a  declaration  charging  two  .or  more  defend- 
ants with  jointly  injuring  the  plaintiff  there  may  be  a  verdict  and 
recovery  against  one,  only,  of  the  defendants,  and  it  is  immaterial 
that  he  remains  charged,  in  the  declaration,  with  joint  negligence. 

2.  Same — question  of  variance  must  be  raised  in  trial  court — 
what  is  merely  a  variance.  The  fact  that  the  verdict  in  an  action 
of  tort  is  against  one  defendant,  only,  whei^eas  the  declaration 
charges  him  and  other  defendants  with  joint  negligence,  amounts, 
at  most,  to  a  mere  variance  between  the  declaration  and  the  proofs, 
which,  to  be  taken  advantage  of  on  appeal,  should  be  raised  in  the 
trial  court  by  an  objection  to  the  evidence  which  points  out  the 
variance  complained  of. 

3.  Same — when  declaration  need  not  charge  defendant  with  no- 
tice.  A  declaration  which  charges  the  defendant  with  negligent 
construction  of  the  appliance  or  object  which  caused  the  injury, 
such  as  a  wall  of  a  building,  need  not  allege  that  the  defendant 
had  notice  of  such  defective  construction,  as  he  is  bound  to  know 
of  defective  conditions  which  he  created  himself. 

4.  Same — what  is  a  sufficient  averment  that  defendant  had  no- 
tice. An  averment  in  a  declaration  that  the  defendant,  by  his  ser- 
vants, laid  the  bricks  in  a  wall  in  a  negligent  manner  is  a  sufficient 
averment  that  the  defendant  had  notice  of  the  negligent  manner  in 
which  the  bricks  were  laid. 

5.  Same — failure  to  aver  notice  is  cured  by  verdict.  Failure  of 
a  declaration  in  a  personal  injury  case  to  allege  notice  by  the  de- 
fendant of  the  defective  condition  which  caused  the  plaintiff's  in- 
jury is  cured  by  verdict. 

6.  Negligence — when  question  whether  a  defendant  was  guilty 
of  negligence  charged  is  for  the  jury.  Where  the  evidence  shows 
the  manner  in  which  the  brick  face  of  a  wall  was  constructed,  the 
amount  of  overhang  at  the  base  and  the  top,  the  absence  of  an- 
choring of  the  bricks  and  the  fall  of  the  wall  with  no  force  applied 
other  than  gravity,  it  is  for  the  jury  to  say  whether  the  wall  was 
constructed  in  a  negligent  manner  and  whether  it  fell  in  conse- 
quence thereof. 

7.  Master  and  servant — independent  contractor  defined.  An 
independent  contractor  is  one  who  agrees  to  do  a  specific  piece  of 
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work,  furnishing  and  paying  his  own  help  and  executing  the  work 
entirely  according  to  his  own  ideas  or  in  accordance  with  a  plan 
previously  furnished  him,  without  being  subject  to  the  orders  of 
the  person  for  whom  the  work  is  done  as  to  the  details  thereof. 

8.  Same — when  relation  of  master  and  servant  exists.  Where 
a  firm  is  employed  by  a  contractor  to  superintend  the  construction 
of  a  building  and  is  authorized  to  hire  men  and  pay  them  with 
money  furnished  by  such  contractor,  the  men  so  hired  are  not  ser- 
vants of  the  firm  but  of  the  contractor. 

9.  Fellow-servants — the  question  whether  parties  are  fellovh 
servants  is  ordinarily  one  of  fact.  The  question  whether  servants 
of  a  common  master  are  fellow-servants  within  the  meaning  of  the 
law  is  ordinarily  one  of  fact,  and  can  become  one  of  law  only  when 
the  facts  are  not  in  dispute  and  all  reasonable  men  would  readily 
agree  as  to  the  conclusions  which  should  be  drawn  from  such  facts. 

10.  Same — fellow-servant  rule  stated.  In  order  to  constitute 
servants  of  the  same  master  fellow-servants  it  is  necessary  that 
they  be  directly  co-operating  with  each  other  in  a  particular  busi- 
ness in  the  same  line  of  employment,  or  their  duties  must  be  such 
as  to  bring  them  into  habitual  association,  so  that  they  may  exer- 
cise an  influence  upon  each  other  promotive  of  proper  caution. 

11.  Same — indirect  qo-operation  is  not  sufficient  to  create  rela- 
tion of  fellozv-servants.  To  create  the  relation  of  fellow-servants 
under  the  first  branch  of  the  fellow-servant  rule,  which  relates  to 
co-operation,  there  must  be  direct  co-operation  in  the  particular 
business  of  the  master,  and  not  merely  indirect  co-operation  in  his 
general  business. 

12.  Same — when  question  whether  carpenters  and  bricklayers 
were  fellozv-servants  is  for  jury.  Whether  carpenters  and  brick- 
layers working  for  the  same  master  but  under  different  foremen, 
and  engaged  in  erecting  a  brick  and  re-enforced  concrete  building, 
were  fellow-servants  under  the  second  branch  of  the  fellow-servant 
rule  is  a  question  for  the  jury,  even  though  they  were  closely  as- 
sociated in  certain  portions  of  the  work,  where  there  is  ground  for 
reasonable  difference  of  opinion  whether,  under  the  evidence,  their 
association  was  such  that  they  must  have  had  an  opportunity  to 
exercise  an  influence  upon  each  other  promotive  of  proper  caution. 

13.  Same — zvhat  is  required  under  the  second  branch  of  fellovh 
servant  rule.  To  constitute  servants  of  the  same  master  fellow- 
servants  under  the  second  branch  of  the  fellow-servant  rule  their 
duties  must  be  such  as  to  bring  them  into  habitual  association,  and 
they  must  be  brought  into  such  relation  towards  each  other  that 
they  may  exercise  an  influence  upon  each  other  promotive  of 
proper  caution  for  their  safety. 

Cartwright,  J.,  dissenting. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Wit,UAM  H.  McSureLtY, 
Judge,  presiding. 

Frank  M.  Cox,  and  R.  J.  Felungham,  (Fyffe  & 
Adcock,  of  counsel,)  for  plaintiff  in  error. 

George  E.  Gorman,  and  McGoorty  &  Polxock,  for 
defendant  in  error. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court : 

This  was  an  action  on  the  case,  commenced  in  the  su- 
perior court  of  Cook  county  by  August  Linquist,  defendant 
in  error,  against  Stewart  Hodges,  plaintiff  in  error,  and 
several  other  defendants,  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  sustained  by  the  plaintiff  while 
he  was  in  the  employ  of  the  defendants.  The  declaration 
was  amended  and  the  general  issue  was  pleaded.  When  the 
case, was  called  for  trial  the  plaintiff  dismissed  as  to  all  the 
defendants  except  Stewart  Hodges  and  took  leave  to  amend 
his  declaration,  but  the  declaration  was,  never  amended.  A 
trial  resulted  in  a  verdict  and  judgment  against  the  defend- 
ant Stewart  Hodges  for  $6000,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  First  District,  and  the  rec- 
ord has  been  removed  into  this  court  for  further  review  by 
writ  of  certiorari. 

The  declaration  upon  which  the  cause  was  tried  con- 
tained five  counts.  The  first  count  averred  that  on  August 
8,  1906,  the  defendants,  Peter  Heer,  the  Banker's.  Secur- 
ity Company  and  Stewart  Hodges,  with  Rodman  Brown, 
I.  Warren  Brown  and  Emmett  M.  Read  as  superintendents 
of  construction,  were  constructing  a  building  on  the  corner 
of  two  certain  highways  in  the  city  of  Chicago,  known  as 
Sheffield  and  Fullerton  avenues ;  that  plaintiff  was  working 
for  and  under  the  supervision  of  defendants  as  a  carpenter ; 
that  it  was  the  duty  of  defendants  to  use  reasonable  care 
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for  the  safety  of  the  plaintiff  while  he  was  at  work;  that 
the  defendants  neglected  their  duty  in  that  behalf,  and  that 
certain  servants  of  the  defendants,  who  were  not  fellow- 
servants  of  the  plaintiff,  negligently  and  carelessly  placed 
certain  bricks  over  the  main  entrance  in  such  a  position  and 
with  so  much  overhang  or  extension  beyond  the  face  of  the 
wall  that  the  same  were  caused  to  fall  by  the  force  of  grav- 
ity ;  that  the  defendants  Rodman  Brown,  I.  Warren  Brown 
and  Emmett  M.  Read,  doing  business  as  Brown  &  Read, 
who  were  then  acting  as  superintendents,  in  the  exercise 
of  reasonable  care  would  have  known  tliat  the  bricks  were 
laid  in  a  negligent  manner  and  in  consequence  would  fall, 
and  negligently  and  carelessly  permitted  and  allowed  them 
to  be  so  laid ;  that  while  plaintiff  was  on  the  sidewalk  di- 
rectly in  front  of  the  main  entrance  of  said  building,  in  the 
exercise  of  all  due  care  for  his  own  safety,  a  large  part  of 
said  bricks  fell  upon  and  against  him  by  reason  of  the  neg- 
ligence of  the  defendants,  and  he  was  injured  in  and  about 
the  head,  body  and  limbs,  internally  and  externally,  and  the 
muscles  and  ligaments  of  his  body  were  torn,  bruised  and 
lacerated,  and  he  received  a  great  nervous  shock  from  which 
he  will  never  recover ;  that  he  suffered  great  pain  and  in- 
convenience in  body  and  mind;  that  he  will  in  the  future 
be  permanently  hindered  from  transacting  his  affairs  and 
business,  and  thereby  became  liable  for  large  sums  of  money 
in  and  about  endeavoring  to  be  healed.  The  second,  third, 
fourth  and  fifth  counts  of  the  declaration  are  the  same  as 
the  first,  with  the  exception  of  the  negligent  acts  of  the  de- 
fendants which,  it  was  averred,  caused  the  plaintiff  to  be 
injured.  The  second  count  averred  that  the  defendants, 
through  their  servants,  who  were  not  fellow-servants  of 
the  plaintiff,  negligently  and  carelessly  placed  and  laid  in 
position  certain  bricks  over  the  main  entrance  to  said  build- 
ing, said  negligence  consisting  in  this :  that  in  laying  said 
bricks  the  same  were  all  laid  lengthwise,  with  the  greater 
length  of  the  bricks  parallel  with  the  face  of  the  wall,  in- 
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stead  of  the  first  course  being  laid  with  what  is  known 
as  a  "header."  The  third  count  charged  the  defendants 
with  neghgence  in  this :  that  the  mortar  used  in  laying  the 
bricks  and  holding  the  same  together  was  used  in  too  great 
quantity,  thereby  causing  said  bricks  to  be  insecure  in  their 
places.  The  fourth  count  charged  the  defendants  with  neg- 
ligence in  this:  that  they  failed  and  neglected  to  employ 
reasonably  competent  men  to  lay  the  bricks;  and  the  fifth 
count  charged  the  defendants  with  negligence  in  this :  that 
the  bricks  over  the  front  door,  which  fell,  were  laid  with 
too  great  an  overhang,  the  lower  course  of  which  was  laid 
with  the  greater  length  parallel  with  the  face  of  the  wall 
instead  of  at  right  angles  with  said  wall.  It  is  conceded 
that  there  was  no  evidence  to  support  the  fourth  count  of 
the  declaration,  and  it  need  not  be  considered. 

It  is  first  contended  that  the  first,  second,  third  and  fifth 
counts  of  the  declaration  do  not  state  a  cause  of  action 
against  the  plaintiff  in  error, — first,  because  those  counts 
alleged  a  joint  liability  against  all  of  the  defendants  named 
in  those  counts  of  the  declaration;  and  secondly,  because 
those  counts  of  the  declaration  do  not  aver  that  the  plaintiff 
in  error  had  notice  of  the  negligent  manner  in  which  the 
bricks  which  fell  and  injured  the  defendant  in  error  were 
laid.  We  do  not  agree  with  those  contentions.  If  those 
averments  of  the  declaration  be  eliminated  from  each  of 
the  counts  which  refer  to  those  defendants  who  were  dis- 
missed out  of  the  case,  by  disregarding  such  averments  as 
surplusage,  there  clearly  remains  sufficient  in  each  of  the 
counts  of  the  declaration  to  state  a  good  cause  of  action 
^against  the  plaintiff  in  error,  and  the  fact  that  the  plaintiff 
in  error  remained  charged,  jointly  with  the  defendants  who 
were  dismissed  out  of  the  case,  with  having  committed  the 
negligent  acts  which  caused  the  injury  to  the  defendant  in 
error  is  wholly  immaterial,  as  in  an  action  of  tort  under  a 
declaration  charging  two  or  more  defendants  with  jointly 
injuring  a  plaintiff  there  may  be  a  verdict  and  recovery 
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against  one,  only,  of  the  defendants,  the  rule  in  tliis  regard 
being  different  in  actions  of  tort  from  what  it  is  in  actions 
upon  contract. 

In  Lasher  v.  Littell,  202  111.  551,  Littell  sued  G.  Lasher, 
Francis  Savage  and  John  Johnson,  jointly  with  the  appel- 
lant, for  malicious  prosecution.  The  case  was  dismissed  as 
to  G.  Lasher  and  Savage,  and  Johnson  was  not  serx^ed,  and 
judgment  was  rendered  against  the  appellant  for  $1500. 
On  appeal  to  this  court  it  was  contended  that,  the  appellee 
having  averred  in  his  declaration  that  the  appellant  con- 
spired with  G.  Lasher,  Savage  and  Johnson,  there  could  be 
no  recovery  against  him  alone.  The  court,  on  page  555, 
said:  "In  actions  for  malicious  prosecutions,  as  in  most 
other  actions  of  tort,  persons  jointly  engaged  in  the  acts 
complained  of  may  be  united  as  defendants  or  sued  sev- 
erally in  separate  suits  until  plaintiff's  claim  is  barred  by 
the  satisfaction  of  a  judgment  in  his  favor.  (13  Ency.  of 
PI.  &  Pr.  p.  427.)  The  case  was  dismissed  as  to  G.  Lasher 
and  Francis  W.  Savage,  and  John  Johnson  was  not  served. 
The  court  did  not  err  in  proceeding  with  the  trial  of  the 
case  as  against  the  appellant. — Davis  v.  Taylor,  41  111.  405; 
Illinois  Central  Railroad  Co,  v.  Foulks,  191  id.  57." 

In  Postal  Telegraph-Cable  Co.  v.  Likes,  225  111.  249,  on 
page  265,  it  was  said :  "It  is  next  contended  that  the  court 
erred  in  entering  judgment  against  the  appellant  alone  upon 
a  declaration  charging  joint  negligence  and  upon  a  verdict 
finding  joint  liability.  This  question  has  been  heretofore 
decided  by  this  court  adversely  to  appellant's  contention. 
In  Davis  v.  Taylor,  41  111.  405,  it  was  held  that  taking  a 
judgment  against  a  portion  of  the  defendants  amounts  to  a 
dismissal  of  the  case  as  to  the  residue,  and  that  in  actions 
ex  delicto  this  may  be  done  because  there  is  no  contribution 
among  wrongdoers,  and  that  if  the  mode  of  doing  it  is  ir- 
regular, it  is  an  irregularity  which  works  no  prejudice  to 
those  defendants  against  whom  the  judgment  is  taken.** 
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In  Picrson  v.  Lyon  &  Healy,  243  111.  370,  the  concur- 
rent negligence  of  the  appellant  and  the  city  of  Chicago 
was  charged  to  be  the  proximate  cause  of  appellee's  injury. 
On  the  trial  of  the  case  the  city  of  Chicago  was  found 
not  guilty,  and  it  was  urged  that  the  finding  of  the  city 
not  guilty  was  equivalent  to  a  finding  that  the  negligence 
charged  in  the  declaration  was  not  proved.  The  court,  on 
page  375,  said :  "We  do  not  think  the  rule  invoked  by  ap- 
pellant is  applicable  to  the  declaration  in  this  case.  It  is 
true,  negligence  is  alleged  against  both  appellant  and  the 
city  of  Chicago,  who  were  made  joint  defendants.  In  /n- 
dianapolis  and  St.  Louis  Railroad  Co.  v.  Hackcthal,  72  111. 
612,  it  was  held  unnecessary  in  actions  of  tort  against  sev- 
eral defendants  to  prove  a  joint  liability  in  order  to  justify 
a  recovery ;  that  if  the  guilt  of  any  one  of  the  defendants 
of  the  negligence  charged  in  the  declaration  was  proven  a 
recovery  could  be  had  as  to  such  defendant." 

At  most,  there  was  only  a  variance  between  the  aver- 
ments of  the  declaration  and  the  proofs,  and  the  question  of 
variance  was  not  raised  in  the  trial  court.  In  Swift  &  Co, 
v.  Rutkozvski,  182  111.  18,  this  court  held  that  the  rule  is 
well  settled  that  a  party  desiring  to  take  advantage  of  a 
variance  between  the  declaration  and  the  proofs  should  ob- 
ject to  the  evidence  when  offered  and  point  out  wherein 
the  variance  consists,  so  that  the  other  party  may  amend 
his  declaration  and  thus  avoid  the  objection,  and  if  this 
course  is  not  pursued  the  objection  will  be  waived.  West- 
vUle  Coal  Co,  v.  Schwartz,  177  111.  272;  Swift  &  Co.  v. 
Madden,  165  id.  41. 

It  is  also  well  settled  in  this  State  that  where  a  party  is 
charged  with  the  negligent  construction  of  the  appliance  or 
object  which  causes  an  injury,  he  is  bound  to  know,  from 
the  fact  that  he  was  the  author  of  the  appliance  or  object, 
its  condition,  and  it  is  not  necessary  to  aver  or  prove  ac- 
tual notice  of  such  condition.  In  Alexander  v.  Towfi  of 
Mt.  Sterling,  71  111.  366,  it  was  said,  on  page  369:    "They, 
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being  the  projectors  of  them  and  the  builders  of  them,  are, 
in  law,  held  to  a  knowledge  of  their  original  condition.  It 
would  be  absurd  to  say  they  must  have  notice  of  the  origi- 
nal defect  when  they  themselves  are  the  authors  of  the 
defect."  In  Chicago  and  Eastern  Illinois  Railroad  Co.  v. 
Hines,  132  111.  161,  at  page  168,  it  was  said :  "All  account- 
able persons  know  what  they  do  or  do  not  do,  and  it  is 
obviously  no  more  necessary  to  all^e  that  a  corporation 
knows  what  it  has  done  or  has  not  done  than  it  is  to  all^e 
the  same  thing  with  regard  to  an  individual,  for  the  acts 
or  non-acts  of  the  servants  of  the  corporation,  within  the 
sphere  of  their  duty,  are  its  acts  or  non-acts."  The  dec- 
laration in  this  case  averred  that  plaintiff  in  error,  through 
his  servants,  negligently  laid  said  bricks.  We  think  this,  in 
effect,  was  an  averment  that  plaintiff  in  error  had  knowl- 
edge of  the  negligent  manner  in  which  said  bricks  were  laid. 
(Village  of  Jefferson  v.  Chapman,  127  111.  438;  Sargent 
Co.  V.  Baublis,  215  id.  428;  Grace  &  Hyde  Co.  v.  Sanborn, 
225  id.  138.)  We  think,  however,  if  it  was  necessary  to 
aver  notice  of  the  defect  by  the  plaintiff  in  error  and  the 
want  of  such  averment  would  have  been  a  good  objection 
to  the  declaration  had  the  sufficiency  of  the  declaration  been 
challenged  by  a  demurrer,  that  the  defect  was  such  that  it 
could  be  and  was  cured  by  verdict.  (Sargent  Co.  v.  Baub- 
lis, supra;  Postal  Telegraph-Cable  Co.  v.  Likes,  supra.)  In 
the  Baublis  case,  on  page  434,  this  court  said :  "The  objec- 
tion here  considered  would  have  been  good  on  demurrer, 
but  it  has  several  times  been  held  that  a  failure  to  av^er  no- 
tice is  cured  by  verdict.  In  the  case  of  City  of  Bast  Du- 
buque V.  Burhyte,  173  111.  553,  it  was  decided  that  a  failure 
to  aver,  in  the  declaration,  notice  to  the  city  of  the  defective 
and  dangerous  condition  of  a  sidewalk  was  cured  by  the 
verdict.  A  failure  of  the  declaration  to  allege  notice  to  the 
defendant  of  a  defect  in  a  smokestack  was  held  in  Boycc 
V.  Tallcnnan,  183  111.  .115,  to  have  been  cured  by  verdict; 
and  in  Ide  v.  Fratcher,  194  111.  552,  a  declaration  which 
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failed  to  aver  that  the  servant  did  not  know  that  an  emery 
wheel  was  cracked  and  defective  was  considered  sufficient 
after  verdict." 

The  first,  second,  third  and  fifth  counts  of  the  declara-' 
tion  were  sufficient,  after  verdict,  to  support  the  judgment. 
It  is  next  contended  that  the  evidence  does  not  show 
that  plaintiff  in  error  was  guilty  of  the  negligence  charged 
in  the  declaration.    The  building  which  the  plaintiff  in  er- 
ror was  constructing  was  one  hundred  and  twenty  feet  long 
and  sixty  feet  deep  and  was  to  be  four  stories  high,  and 
fronted  upon  Fullerton  avenue.     The  front  wall,   facing 
upon  Fullerton  avenue,  was  faced  with  pressed  brick  and 
was  eighteen  feet  high  at  the  time  the  accident  occurred. 
There  was  an  opening  in  the  front  wall  thirteen  feet  wide 
for  the  main  entrance'  of  the  building  from  Fullerton  ave- 
nue, and  sixteen   feet  above  the  ground  this  space  was 
spanned  by  a  concrete  lintel.    On  this  lintel  as  a  base,  two 
bricklayers  were  engaged  in  laying  the  pressed  brick  face 
of  the  wall.    The  bricks  were  eight  inches  long,  two  and  a 
quarter  inches  thick  and  four  inches  in  width.    Six  courses 
of  bricks  were  laid  before  the  accident  occurred.     All  the 
bricks  in  each  course  were  laid  with  the  long  way  of  the 
bricks  parallel  with  the  lintel.    The  first  course  of  bricks  was 
laid  an  inch  and  a  half  beyond  the  outer  edge  of  the  lintel. 
The  second,  third,  fourth  and  fifth  courses  were  laid  di- 
rectly above  the  first  course  and  the  sixth  course  projected 
an  inch  beyond  the  face  of  the  fifth  course,  making  a  pro- 
jection of  two  and  a  half  inches  outside  of  the  front  side 
of  the  lintel,  which  left  a  base  of  only  one  and  a  half  inches 
upon  the  lintel  to  carry  six  courses  of  bricks.    The  wall  thus 
laid  was  thirteen  feet  long  and  four  inches  thick,  with  an 
overhang  of  an  inch  and  a  half  at  the  base  and  a  further 
overhang  of  an  inch  at  the  top  of  the  fifth  course.    It  was 
not  backed  up  or  anchored  in  any  way,  and  the  bricks  were 
laid,  not  in  mortar,  but  in  black  putty.    The  wall  had  been 
built  up  six  courses  and  the  bricks  for  the  seventh  course 
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were  piled  upon  the  wall,  when,  with  no  force  applied  to  the 
wall  other  than  that  of  the  force  of  gravity,  the  twelve  feet 
of  wall  crumbled  and  fell  upon  the  defendant  in  error,  who 
in  the  discharge  of  his  duties  was  upon  the  sidewalk  beneath 
the  wall.  In  determining  the  question  whether  the  trial 
court  should  have  taken  the  case  from  the  jury  we  cannot 
weigh  the  evidence,  but  if  the  evidence  most  favorable  to 
the  defendant  in  error,  with  all  the  legitimate  conclusions 
which  may  be  drawn  therefrom,  fairly  tends  to  support  the 
case  of  plaintiff  as  laid  in  his  declaration,  we^ire  required 
to  hold,  as  a  matter  of  law,  that  it  was  the  duty  of  the  trial 
court  to  submit  the  case  to  the  jury.  While  it  was  neces- 
sary for  the  plaintiff  to  establish  the  negligence  averred  in 
his  declaration  or  some  count  thereof,  negligence  may  be 
inferred  from  the  proven  or  admitted  facts  in  some  in- 
stances. The  jury  had  before  it  the  facts  above  set  forth, 
and  we  are  imable  to  say,  as  a  matter  of  law,  that  they 
were  not  justified  in  concluding  therefrom,  in  the  light  of 
their  common  knowledge  and  experience  as  men,  that  the 
wall  fell  by  reason  of  the  negligent  manner  in  which  it  had 
been  constructed. 

It  is  also  urged  that  Brown  &  Read  were  independent 
contractors,  and  that  by  reason  of  that  fact  the  plaintiff  in 
error  was  not  liable  to  the  defendant  in  error  for  the  injurj^ 
he  received  by  reason  of  the  negligence  of  the  bricklayers 
in  constructing  said  wall,  as  they  were  in  the  employ  of 
Brown  &  Read  and  not  in  the  employ  of  the  plaintiff  in 
error.  The  arrangement  between  the  plaintiff  in  error  and 
Brown  &  Read  whereby  Brown  &  Read  were  to  superintend 
the  mason,  concrete  and  carpenter  work  upon  said  building 
is  evidenced  by  the  following  agreement: 

"Agreement  dated  June  i,  1906,  between  Stewart  Hodges  and 
Rodman  Brown  and  Emraett  M.  Read ;  consideration  one  dollar. 

"(i)  Said  Stewart  Hodges  does  hereby  employ  Rodman  M. 
Brown  and  Emmett  M.  Read  to  superintend  the  mason,  concrete 
and  carpenter  work  for  the  four-story  and  basement  fire-proof  fac- 
tory building,  including  boiler  and  engine  house  and  dry  kiln,  in 
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process  of  erection  at  the  comer  of  Sheffield  and  Fullerton  ave- 
nues, Chicago,  for  the  Eugene  Dietzgen  Company. 

"(2)  Said  Stewart  Hodges  does  hereby  lease  from  said  Brown 
&  Read  all  tools  and  equipment  necessary  for  the  completion  of 
the  work  on  the  said  building. 

"(3)  Said  Brown  &  Read  agree  to  devote  all  their  time  from 
June  I,  1906,  to  the  date  of  completion  of  said  work  on  said  build- 
ing in  carrying  on  said  work  upon  said  building  according  to  in- 
structions of  said  Hodges,  and  said  Brown  &  Read  agree  to  lease 
all  tools  and  equipment  necessary  for  the  completion  of  said  work 
to  said  Hodges. 

"(4)  Said  Hodges  agrees  to  pay  for  the  services  of  said  Brown 
&  Read  and  for  the  leasing  of  tools  and  equipment  necessary  to 
carry  on  the  work  the  sum  of  $23  per  day  until  completion  of 
building,  provided  that  said  Brown  &  Read  shall  not  receive  any 
compensation  for  services  rendered  after  August  i,  1906,  if  work 
on  said  factory  building  is  not  "before  that  time  completed.  The 
payment  for  said  services  and  rental  of  equipment  to  be  made  when 
work  is  completed  and  accepted  by  Eugene  Dietzgen  Company. 

"(5)  If  work  should  be  completed  before  August  i,  1906,  then 
Brown  &  Read  shall  receive  $23  per  day  for  each  day  there  re- 
mains between  the  date  of  completion  of  said  work  and  the  first 
day  of  August." 

This  agreement  was  signed  and  sealed  by  Stewart 
Hodges,  Rodman  Brown  and  Emmett  M.  Read.  The  evi- 
dence tends  to  show  that  Brown  assembled  the  materials 
used  in  the  building  and  Read  employed  Sutherland,  the 
carpenter  foreman,  and  also  the  defendant  in  error,  who 
was  assistant  carpenter  foreman ;  that  he  also  employed 
Hoffner  as  foreman  of  the  bricklayers;  that  Sutherland 
employed  the  carpenters  and  Hoflfner  employed  the  brick- 
layers, and  that  Brown  &  Read  paid  the  men  who  worked 
on  the  building  with  the  money  furnished  by  the  plaintiff  in 
error.  In  Hale  v.  Johnson,  80  111.  185,  it  was  said :  "One 
who  contracts  to  do  a  specific  piece  of  work,  furnishing  his 
own  assistants  and  executing  the  work  either  entirely  in  ac- 
cordance with  his  own  ideas  or  in  accordance  with  a  plan 
previously  given  to  him  by  the  person  for  whom  the  work 
is  done,  without  being  subject  to  the  orders  of  the  latter  in 
respect  to  the  details  of  the  work,  is  clearly  a  contractor 
and   not   a  servant."     This   definition  of  an   independent 
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contractor  was  approved  in  Whitney  &  Starrette  Co.  v. 
O'Roiirke,  172  IlL  177,  in  which  case  it  was  held  one  en- 
gaged in  the  construction  of  a  building  who  employs  and 
pays  the  laborers  himself,  without  being  under  the  control 
of  the  owner  of  the  building,  is  an  independent  contractor, 
though  he  is  paid,  as  his  compensation,  a  percentage  on  the 
cost  of  erection.  In  this  case  Brown  &  Read  were  employed 
to  superintend  the  mason,  concrete  and  carpenter  work  on 
said  building  according  to  instructions  of  said  Hodges, 
and  Hodges  furnished  the  material,  and  the  workmen  were 
paid  by  Brown  &  Read  with  the  money  of  Hodges.  We 
think  it  clear,  therefore,  that  there  was  evidence  in  the  rec- 
ord which  fairly  tended  to  prove  the  relation  of  independent 
contractors  did  not  exist  between  Hodges  and  Brown  & 
Read,  but  that  Brown  &  Read  were  superintendents  of  con- 
struction, just  as  the  written  contract  says  they  were,  and 
that  when  they  employed  the  defendant  in  error  they  em- 
ployed him  for  Hodges,  the  result  of  which  was  to  create 
the  relation  of  master  and  servant  between  Hodges  and  the 
defendant  in  error. 

It  is  next  contended  that  the  relation  of  fellow-servants 
existed  between  the  defendant  in  error  and  the  workmen 
who  were  laying  the  brick  wall  which  fell  and  injured  the 
defendant  in  error,  and  that,  conceding  the  bricklayers  to 
have  been  negligent  in  constructing  said  wall,  the  negligence 
of  such  workmen,  by  reason  of  such  relation,  cannot  be  im- 
puted to  the  plaintiff  in  error.  The  question  whether  ser- 
vants of  a  common  master  are  fellow-servants  within  the 
meaning  of  the  law  is  usually  a  question  of  fact.  If,  how- 
ever, the  facts  are  not  in  dispute  and  all  reasonable  men 
would  readily  agree  as  to  the  conclusions  which  should  be 
drawn  from  the  admitted  facts,  the  question  whether  the 
relation  of  fellow-servants  exists  in  a  given  case  becomes  a 
question  of  law.  Lake  Brie  and  Western  Railroad  Co.  v. 
Middleton,  142  111.  550;  Mobile  and  Ohio  Railroad  Co.  v. 
Massey,  152  id.  144;   Louisville,  EvansvUle  and  St.  Louis 
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Railroad  Co.  v.  Hawthorn,  147  id.  226;  Chicago  and  Alton 
Railroad  Co.  v.  House,  172  id.  601 ;  Chicago  and  Alton 
Railroad  Co.  v.  Swan,  176  id.  424;  Chicago  and  Eastern 
Illinois  Railroad  Co.  v.  Driscoll,  176  id.  330;  Norton  Bros. 
V.  Nadebok,  190  id.  595. 

The  outside  walls  of  the  building  where  defendant  in 
error  was  at  work  when  he  was  injured  were  being  con- 
structed of  brick,  and  the  remainder  of  the  building,  in- 
cluding the  floors,  partitions,  columns  and  girders,  were 
of  re-enforced  concrete.  The  workmen  engaged  about  the 
building  were  bricklayers,  carpenters  and  common  laborers. 
The  bricklayers  worked  upon  the  outer  walls,  only,  while 
the  carpenters  worked  outside  of  and  in  all  parts  of  the 
building,  and  the  laborers  assisted  the  bricklayers  and  car- 
penters and  mixed  the  concrete  and  poured  it  into  the  forms 
made  by  the  carpenters.  There  were  from  fifteen  to  thirty 
carpenters  and  from  ten  to  fifteen  bricklayers.  The  carpen- 
ters made  forms  by  sawing  and  nailing  together  boards  into 
boxes  of  different  sizes,  according  to  the  pieces  of  concrete 
to  be  made,  which  were  filled  with  concrete.  The  floors 
were  of  concrete  re-enforced  with  iron,  and  the  carpenters 
made  the  forms  for  the  floors.  The  ends  of  the  girders 
which  supported  the  floors  rested  upon  the  outside  walls. 
The  walls  of  the  building  contained  a  large  number  of  win- 
dows, about  twenty-two  on  each  floor.  The  window  sills 
were  of  cut  stone,  the  frames  of  wood  and  the  tops  of  con- 
crete. The  carpenters  made  the  forms  and  set  them  in  place 
and  the  bricklayers  bricked  up  around  them,  and  in  so  doing 
the  carpenters  and  bricklayers  were  often  close  together. 

In  order  to  constitute  servants  of  the  same  master  fel- 
low-servants, it  is  necessary  that  they  should  be  directly  co- 
operating with  each  other  in  a  particular  business  in  the 
same  line  of  employment  or  that  their  duties  be  such  as 
to  bring  them  into  habitual  association  so  that  they  may 
exercise  a  mutual  influence  upon  each  other  promotive  of 
proper  caution.     (Chicago  and  Northzvestern  Railroad  Co. 
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V.  Moranda,  93  111.  302.)  The  case  does  not  seem  to  have 
been  tried  upon  the  theory  that  the  defendant  in  error  and 
the  workmen  who  laid  the  bricks  which  fell  and  injured 
the  defendant  in  error  were  fellow-servants  within  the  first 
branch  of  the  rule,  but  rather  upon  the  theory  that  the  re- 
lation was  such  as  to  make  them  fellow-servants  within  the 
second  branch  of  the  rule,  and  it  would  seem  clear  they 
could  not,  as  a  matter  of  law,  be  brought  within  the  first 
branch  of  the  rule,  which  requires  that  servants  within  this 
feature  of  the  rule  "must  be  directly  co-operating  with  each 
other  in  a  particular  business  as  distinguished  from  indirect 
co-operation  in  the  general  business  of  the  master,"  (Lyons 
V.  Rycrson  &  Sons,  242  111.  409,)  and  which  w^ould  not, 
generally  or  necessarily  and  as  a  matter  of  law,  create  the 
relation  of  fellow-servants  between  all  servants  of  a  com- 
mon master  engaged  in  erecting  or  repairing  a  large  build- 
ing or  other  similar  enterprise.  While  such  relation  might 
exist,  ordinarily  the  facts  involved  would  be  so  numerous 
and  so  complicated  as  to  require  the  submission  of  that 
question  to  a  jury,  and  as  to  that  feature  of  the  case  we 
think  such  must  be  the  rule  in  the  case  at  bar.  As  to 
whether  the  defendant  in  error,  as  a  matter  of  law,  sus- 
tained such  relation  to  the  bricklayers  who  caused  his  in- 
jury, under  the  second  branch  of  the  rule,  is  not  so  clear. 
That  branch  of  the  rule  requires,  first,  that  the  duties  of 
the  servants  ht  such  as  to  bring  them  into  habitual  associa- 
tion ;  and  secondly,  they  must  be  brought  into  such  relation 
towards  each  other  that  they  may  exercise  a  mutual  influ- 
ence upon  each  other  promotive  of  proper  caution  for  the 
safety  of  each  other.  While  it  seems  clear  in  this  case  that 
the  bricklayers  and  carpenters,  as  a  class,  were  quite  closely 
associated  with  each  other  in  one  branch  of  this  work,  viz., 
that  of  setting  the  ends  of  the  floor  girders  in  the  outer 
walls  and  in  placing  in  position  the  window  frames,  and  to 
that  extent  it  might  be  said  they  were  habitually  associated 
together,  we  are  unable  to  see  how  it  can  be  said,  as  a  mat- 
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ter  of  law,  that  it  appears  beyond  doubt  or  dispute  that  the 
relation  between  those  two  classes  of  workmen  was  so  inti- 
mate in  association  that  they  must  have  had  an  opportunity 
to  exercise  a  mutual  influence  upon  each  other  promotive  of 
proper  caution.  They  were  under  different  foremen,  they 
belonged  to  different  trades,  were  performing  a  different 
class  of  work  and  had  no  direct  control  over  each  other, 
and  we  think  it  cannot  be  held,  as  a  matter  of  law,  that 
either  of  said  classes  of  workmen,  by  reason  of  their  as- 
sociation with  the  other  class,  as  shown  by  the  evidence, 
would  necessarily  have  an  influence  upon  the  other  which 
would  cause  the  one  class  voluntarily  to  perform  their  work 
in  such  a  manner  as  would  necessarily  be  promotive  of  that 
proper  caution  which  would  afford  protection  to  the  other 
class  while  they  performed  the  work  in  which  they  were 
engaged.  The  question  whether  the  relation  of  the  two 
classes  was  so  intimate  as  to  be  promotive  of  caution  for 
the  safety  of  each  other  can  only  arise  in  this  case  as  an 
inference  or  conclusion  from  the  evidence,  about  which  all 
men  might  not  agree, — at  least  there  is  reasonable  cause 
for  doubt  on  this  question, — and  upon  that  question  we  are 
of  the  opinion  the  defendant  in  error  had  the  right  to  have 
the  case  go  to  the  jury.  We  think  this  view  is  supported 
by  the  following  cases :  North  Chicago  Rolling  Mill  Co,  v. 
Johnson,  114  111.  57;  Frost  Manf.  Co,  v.  Smith,  197  id. 
253 ;  Chicago  and  Alton  Railroad  Co,  v.  Wise,  206  id.  453 ; 
Leighton  &  Howard  Steel  Co.  v.  Sncll,  217  id.  152;  Lyons 
V.  Ryerson  &  Sons,  supra;  Bennett  v.  Chicago  City  Rail- 
way Co.  243  111.  420.  We  think  the  court  did  not  err 
in  submitting  the  question  whether  the  relation  of  fellow- 
servants  existed  between  the  defendant  in  error  and  the 
bricklayers  through  whose  negligence  he  was  injured,  to 
the  jury. 

The  parties  have  discussed  other  questions  in  the  briefs  . 
filed  in  this  cause.    We  are  of  the  opinion,  however,  no  re- 
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versible  error  has  been  made  to  appear  in  this  record  and 
the  judgment  of  the  Appellate  Court  should  be  affirmed. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  afHrmed. 

Mr.  Justice  Cartwright,  dissenting. 


Ann  Mary  McHenry  et  aL  Plaintiffs  in  Error,  vs.  Rach- 
AEi,  L.  McHenry,  Defendant  in  Error. 

Opinion  filed  February  2§,  ipii. 

1.  Trusts — courts  are  loath  to  disturb  titles  on  oral  evidence 
alone.  Courts  are  loath  to  disturb  long  standing  titles  to  land  upon 
oral  evidence  alone,  and  will  not  establish  a  trust  where  the  evi- 
dence consists  merely  of  ambiguous  expressions  and  declarations 
of  the  party  sought  to  be  charged,  and  testified  to  after  his  death. 

2.  Same — what  is  necessary  to  establish  trust  ex  ntakficio.  To 
establish  a  trust  ex  maleficio  as  against  a  plea  of  the  Statute  of 
Frauds,  the  transaction  by  means  of  which  the  ownership  of  the 
property  was  obtained  must  be,  in  fact,  a  scheme  of  deceit  which 
amounts  to  positive  fraud. 

3.  Same — when  equity  will  not  declare  a  trust.  Equity  will  not 
declare  a  trust  where  the  evidence  shows  that  the  grantor,  with- 
out fraud  and  with  full  understanding,  conveyed  her  farm  to  her 
brother's  wife  upon  the  agreement  that  he  and  his  family  should 
leave  their  home  in  a  foreign  State  and  move  upon  the  farm,  fur- 
nish the  grantor  with  a  home  and  keep  the  farm  if  it  could  be 
saved  from  the  debts  and  encumbrances  resulting  from  the  grant- 
or's improvidence  in  transactions  with  which  the  brother  was  not 
concerned,  which  agreement  was  carred  out  by  the  brother  until 
his  death  and  thereafter  by  his  wife,  who  spent  a  large  sum  in  pay- 
ing taxes  and  interest  and  making  improvements  on  the  farm. 

Writ  of  Error  to  the  Circuit  Court  of  Cass  county; 
the  Hon.  Guy  R..Wii.uams,  Judge,  presiding. 

Chart.es  Wali^ace,  and  J.  J.  Neiger,  (A.  C.  Ander- 
son, of  counsel,)  for  plaintiffs  in  error. 

CiiiPERFiELD  &  ChiperEield,  for  defendant  in  error. 
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Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

This  was  a  bill  in  chancery  filed  by  Ann  M.  McHenry, 
by  her  conservator,  John  J.  Bergen,  in  the  circuit  court  of 
Cass. county,  against  Rachael  L.  McHenry  and  John  Mc- 
Henry, Jr.,  to  require  the  said  Rachael  L.  McHenry  to  re- 
convey  to  said  Ann  M.  McHenry  a  farm  containing  three 
hundred  acres,  located  in  Cass  county,  on  the  ground  that 
said  Ann  M.  McHenry  had  been  induced  by  John  Mc- 
Henry, Sr.,  a  brother  of  Ann  M.  McHenry,  by  frauds  to 
convey  said  farm  to  Rachael  L.  McHenry,  the  wife  of  said 
John  McHenry,  Sr.,  under  the  pretext  that  said  conveyance 
would  the  better  enable  John  McHenry,  Sr.,  to  manage  the 
business  of  her,  the  said  Ann  M.  McHenry.  The  bill  was 
answered,  a  replication  was  filed  and  proofs  were  taken, 
but  pending  the  suit  Ann  M.  McHenry  died  intestate,  and 
Nancy  Crum,  a  sister  of  Ann  M.  McHenry,  to  whom  Ann 
M.  McHenry  had  conveyed  her  interest  in  said  farm  sub- 
sequent to  the  appointment  of  said  conservator,  and  John 
J.  Bergen,  ex-officio  administrator  of  the  estate  of  Ann 
M.  McHenry,  deceased,  by  leave  of  court  filed  an  amended 
bill  on  behalf  of  Nancy  Crum  and  the  heirs  of  Ann  M.  Mc- 
Henry, deceased,  against  Rachael  L.  McHenry  and  John 
McHenry,  Jr.,  son  of  Rachael  McHenry,  to  establish  a  trust 
on  the  east  one  hundred  and  sixty  acres  of  said  farm  in 
favor  of  Nancy  Crum  and  the  heirs-at-law  of  Ann  M.  Mc- 
Henry, deceased,  as  against  Rachael  L.  McHenry  and  John 
McHenry,  Jr.,  and  for  an  accounting.  The  amended  bill 
was  answered  and  a  replication  w^as  filed,  and  upon  the 
hearing  the  bill  was  dismissed  for  want  of  equity,  and  this 
writ  has  been  sued  out  to  reverse  said  decree. 

The  amended  bill  charged  that  Ann  M.  McHenry  was 
largely  in  debt  and  that  she  conveyed  said  farm  to  Rachael 
L.  McHenry  at  the  instance  of  her  brother,  John  McHenry, 
Sr.,  with  the  understanding  that  John  McHenry,  Sr.,  and 
his  family,  would  move  onto  the  farm  and  from  the  pro- 
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ceeds  of  the  farm  would  pay  said  indebtedness,  and  when 
such  indebtedness  was  paid  he  would  cause  his  wife  to  re- 
convey  the  east  one  hundred  and  sixty  acres  of  said  farm 
to  Ann  M.  McHenry,  and  that  said  Ann  M.  McHenry 
should  live  with  her  brother  and  his  family  on  the  farm 
until  said  one  hundred  and  sixty  acres  were  re-conveyed  to 
her;  that  John  McHenry,  Sr.,  died  May  i8,  1905,  and  that 
Rachael  L.  McHenry  and  her  son,  John  McHenry,  Jr.,  upon 
the  death  of  John  McHenry,  Sr.,  repudiated  said  agreement 
to  re-convey  and  said  Rachael  L.  McHenry  claimed  to  be 
the  absolute  owner  of  said  farni.  John  McHenry,  Jr.,  was 
in  possession  of  the  farm  as  tenant  of  Rachael  L.  McHenry. 
The  evidence  shows  that  Ann  M.  McHenry  was  an  un- 
married woman  about  seventy  years  of  age;  that  she  was 
the  owner  of  four  hundred  and  sixty  acres  of  land  situated 
in  Cass  county,  which  she  had  inherited  from  her  father; 
that  she  was  without  business  experience  or  judgment,  and 
that  by  her  imprudence,  and  by  signing  notes  as  surety,  she 
had  involved  her  estate  in  debt  to  such  an  extent  that  she 
was  in  great  danger  of  losing  her  land ;  that  she  executed 
to  one  William  Epler,  a  banker  in  Virginia,  Cass  county,  a 
deed  conveying  to  him  all  her  land  in  trust,  to  enable  him 
to  sell  the  same  and  pay  her  debts;  that  said  Epler  wrote 
John  McHenry,  Sr.,  a  brother  of  Ann  M.  McHenry,  who 
lived  in  the  State  of  Florida,  that  the  estate  of  his  sister 
was  very  much  involved  and  that  there  was  danger  she 
would  lose  her  land ;  that  it  would  take  $42  per  acre  of 
the  value  of  her  land  to  pay  her  indebtedness,  and  Epler 
urged  him  to  return  to 'Illinois  and  co-operate  with  him  in 
selling  her  land  and  paying  her  debts  and  save  something 
for  her  out  of  the  land;  that  in  1890  John  McHenry,  Sr,, 
returned  to  Illinois,  and  he  and  Epler  sold  one  quarter  of 
her  land  for  $48.50  per  acre  and  applied  the  proceeds  of 
the  sale  toward  the  payment  8f  her  debts;  that  Ann  M. 
McHenry  was  very  anxious  that  the  remainder  of  her  land 
should  not  pass  out  of  her  family  and  that  she  should  have 
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a  home  on  the  land ;  that  Epler  re-conveyed  said  three  hun- 
dred acres  to  Ann  M,  McHenry,  and  soon  thereafter  Ann 
M.  McHenry  conveyed  said  three  hundred  acres  to  Rachael 
L.  McHenry,  her  brother's  wife;  that  John  McHenry,  her 
brother,  and  his  family,  returned  to  Illinois  and  moved  onto 
the  three  hundred  acre  farm  and  Ann  M.  McHenry  made 
her  home  with  the  family  until  shortly  before  this  suit  was 
commenced,  when  she  went  on  a  visit  to  her  sister,  when  a 
conservator  was  appointed  for  her  and  the  original  bill  in 
this  case  was  filed;  that  the  three  hundred  acre  farm  was 
not  good  farming  land,  was  poorly  improved,  had  been 
badly  farmed  and  neglected,  was  run  down,  and  was  not, 
at  the  time  it  was  conveyed  to  her  brother's  wife,  worth  to 
exceed  $50  per  acre,  or  $15,000,  and  was  encumbered  to 
the  amount  of  $39  per  acre,  or  $10,700,  so  that  there  was 
a  margin  therein  at  that  time  of  not  to  exceed  $4300. 

While  the  evidence  is  conflicting,  we  think  the  great 
weight  of  the  evidence  shows  that  at  the  time  the  convey- 
ance was  made  by  Ann  M.  McHenry  to  Rachael  L.  Mc- 
Henry it  was  agreed  by  and  between  John  McHenry,  Sr., 
and  Ann  M.  McHenry  that  she  was  to  convey  said  farm 
to  his  wife,  and  that  he  and  his  family  would  return  to  Illi- 
nois from  Florida  and  move  upon  the  farm  and  do  what 
they  could  to  save  it  from  forced  sale  and  as  a  home  for 
himself  and  family  and  Ann  M.  McHenry,  and  that  the 
farm,  in  case  he  gave  Ann  M.  McHenry  a  home  thereon 
during  the  balance  of  her  life,  should  belong  absolutely  to 
Rachael  L.  McHenry,  and  that  John  McHenry,  Sr.,  so  long 
as  he  lived,  and  Rachael  L.  McHenry  after  his  death,  car- 
ried out  said  agreement  with  Ann  M.  McHenry  in  good 
faith,  and  that  Ann  M.  McHenry  was  entirely  satisfied  with 
the  arrangement  until  shortly  before  this  bill  was  filed;  that 
Rachael  L.  McHenry  objected  to  returning  to  Illinois  from 
Florida  and  declined  to  do  so  until  she  was  assured  a  home 
would  be  provided  for  her  and  her  family  in  Illinois,  and 
the  conveyance  to  her  was  made  before  she  would  consent 
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to  return  to  Illinois;  that  Rachael  L.  McHenry  was  not 
present  when  the  deed  was  made,  but  three  disinterested 
witnesses  who  were,  testified  that  Ann  M.  McHenry  exe- 
cuted the  deed,  and  that  before  it  was  executed  its  contents 
were  fully  explained  to  her  and  she  understood  the  effect 
of  the  deed.  Rachael  L.  McHenry  owned  -a  small  property 
in  Illinois  which  was  encumbered  for  $600.  On  her  return 
to  Illinois  she  sold  that  property  for  $1800,  and  the  $1200 
remaining  after  the  encumbrance  was  paid  she  used  in  im- 
proving the  farm,  and  at  the  time  her  husband  died  she  re- 
ceived $6000  in  life  insurance,  and  she  used  that  amount 
also  in  improving  the  farfh  and  paying  interest  and  taxes 
thereon,  and  since  her  husband's  death  she  and  her  son, 
John  McHenry,  Jr.,  have  laid  tile,  built  a  barn  and  cleared 
much  of  the  land  which  was  in  timber  and  underbrush  and 
improved  it  for  cultivation,  and  the  greater  part  of  the  im- 
provements have  been  placed  or  made  upon  the  east  one 
hundred  and  sixty  acres  of  the  farm. 

Ann  M.  McHenry  was  called  as  a  witness  after  she  was 
adjudged  to  be  insane,  and  it  is  upon  her  testimony,  mainly, 
that  the  complainants  rely  to  establish  a  trust,  corroborated, 
as  they  claim,  by  the  testimony  of  witnesses  who  testified 
to  statements  made  by  John  McHenry,  Sr.,  and  Ann  M. 
McHenry  after  the  deed  was  executed  and  delivered,  and 
out  of  the  presence  of  Rachael  L.  McHenry,  to  the  effect 
that  Ann  M.  McHenry  had  an  interest  in  said  farm.  On 
the  contrary,  an  equal  number  of  witnesses  testified  to  state- 
ments made  by  Ann  M.  McHenry  subsequent  to  the  execu- 
tion of  the  deed  to  Rachael  L.  McHenry,  to  the  effect  that 
she  had  stated  she  had  no  interest  in  the  farm.  The  courts 
are  very  loath  to  disturb  the  title  to  lands  of  long  standing 
upon  oral  evidence  alone.  In  Reeve  v.  Strawn,  14  111.  94f 
on  page  100,  it  was  said:  "Before  we  transfer  the  title  to 
real  estate  upon  the  strength  of  parol  testimony  alone,  the 
facts  upon  which  such  change  is  asked  should  be  so  con- 
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vincing  as  to  leave  no  reasonable  doubt  in  the  mind  of  the 
court,  and  not,  as  in  this  case,  consist  of  ambiguous  expres- 
sions and  uncertain  declarations  made  by  the  party  sought 
to  be  charged  and  testified  to  by  witnesses  after  the  lapse 
of  several  years." 

It  is  said  a  resulting  trust,  by  reason  of  the  relations 
which  existed  between  the  parties,  should  be  held  to  exist. 
The  Statute  of  Frauds  was  pleaded.  In  Davis  v.  Stam- 
baugh,  163  111.  557,  it  was  held  to  be  the  settled  doctrine 
of  this  court  that  equity  does  not,  in  the  face  of  the  statute, 
enforce  verbal  promises  to  convey  real  estate,  and  that  the 
mere  refusal  of  the  trustee  to  execute  an  express  trust,  or 
the  denial  of  the  existence  of  a  trust  by  a  trustee,  does  not 
constitute  such  fraud  as  takes  the  case  out  of  the  statute, 
and  that  in  order  to  take  a  case  out  of  the  statute  and  estab- 
lish a  trust  ex  malcHcio,  the  transaction  by  means  of  which 
the  ownership  of  the  property  is  obtained  must  be,  in  fact, 
a  scheme  of  actual  deceit  which  amounts  to  a  positive  fraud. 
To  the  same  effect  is  Ryder  v.  Ryder,  244  111.  297.  The 
evidence  in  this  case  demonstrates  no  fraud  was  practiced 
on  Ann  M.  McHenry  by  John  McHenry,  Sr.,  but  that  the 
transaction  was  one  which  was  entered  into  by  John  Mc- 
Henry, Sr.,  at  the  instance  of  Ann  M.  McHenry,  and  was 
free  and  open  and  was  for  their  mutual  benefit  and  the 
benefit  of  his  family. 

From  a  painstaking  examination  of  this  record  we  are 
of  the  opinion  the  chancellor  before  whom  this  case  was 
tried  reached  a  proper  and  just  conclusion  upon  the  evi- 
dence and  the  law,  and  that  the  decree  entered  by  him 
should  be  affirmed. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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W11.UAM  H.  Harrison,  Defendant  in  Error,  vs.  Marcus 
R.  Thackaberry,  Plaintiff  in  Error. 

Opinion  filed  February  25,  ipil, 

1.  Jurisdiction — when  the  court  has  jurisdiction  of  person  of 
surety.  In  a  suit  on  a  promissory  note  the  obligation  of  the  maker 
and  the  surety  is  joint  and  several,  and  if  the  surety  is  found  in 
the  county  where  suit  was  brought  and  served  with  summons,  the 
court  has  jurisdiction  of  his  person  and  may  render  judgment 
against  him,  notwithstanding  the  service  of  summons  on  the  maker, 
who  was  also  a  non-resident  of  the  county,  was  quashed  on  plain- 
tiff's motion. 

2.  Same — when  service  of  summons  is  properly  quashed.  If 
neither  the  maker  of  a  note  nor  the  surety  is  a  resident  of  the 
county  where  suit  on  the  note  is  brought,  the  fact  that  summons 
was  served  on  the  surety  when  temporarily  within  the  county  does 
not  authorize  the  issue  and  service  of  a  summons  directed  to  the 
county  where  the  maker  resides,  and  if  such  summons  is  issued 
and  served  it  may  be  quashed  on  motion  of  the  plaintiff,  but  the 
court  does  not  thereby  lose  jurisdiction  of  the  surety. 

3.  EviDENCiS — a  note  is  admissible  though  declaration  charges 
joint  liability,  A  promissory  note  executed  by  two  persons  is  by 
statute  a  joint  and  several  obligation  though  joint  in  form,  and  in 
a  suit  being  prosecuted  against  the  surety  alone  the  note  is  admis- 
sible in  evidence,  notwithstanding  the  declaration  declares  against 
both  maker  and  surety  jointly,  where  the  declaration  also  contains 
the  common  counts,  which  declare  jointly  and  severally. 

4.  Same — evidence  tending  to  show  release  of  surety  by  exten- 
sion of  time  may  be  given  under  the  general  issue.  In  an  action 
of  assumpsit  upon  a  promissory  note,  where  the  general  issue  is 
pleaded,  evidence  tending  to  show  a  valid  agreement  between  the 
holder  of  the  note  and  the  maker  extending  the  time  of  payment 
without  the  consent  of  the  surety  is  admissible  without  such  mat- 
ter being  set  up  by  the  surety  by  special  plea. 

5.  Same — method  of  examining  a  deaf  witness  rests  largely  in 
the  discretion  of  the  court.  Where  a  witness  is  deaf  his  testimony 
may  be  secured  by  whatever  means  are  necessary  and  best  adapted 
to  the  case,  which  is  a  matter  resting  largely  in  the  trial  court's 
discretion;  and  the  mere  fact  that  the  plaiiitiflF*s  attorney,  when 
examining  him  as  a  witness  in  his  own  behalf,  wrote  the  ques- 
tions and  handed  them  to  him  to  read  and  answer  does  not  show 
an  abuse  of  the  trial  court's  discretion. 
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6.  Same — writer  of  letter  cannot  testify  as  to  his  intention  or 
purpose  in  writing  it.  While  the  writer  of  a  letter  introduced  in 
evidence  may  show  the  circumstances  under  which  it  was  written 
he  cannot  be  permitted  to  testify  as  to  his  intention  or  purpose  in 
writing  it,  and  it  is  prejudicial  error  to  permit  the  plaintiff  in  a 
suit  against  the  surety  on  a  note  to  explain  what  he  meant  by  a 
letter  which  is  relied  upon  by  the  surety  as  part  evidence  of  an 
agreement  to  extend  the  time  of  payment. 

7.  Same — a  tvitness  has  a  right  to  correct  his  answers  before 
signing  the  deposition,  A  witness  whose  deposition  has  been  taken 
has  a  right  to  correct  his  answers  before  signing  the  deposition  as 
written  out  and  presented  to  him. 

8.  Same — pleadings  cannot  be  introduced  to  impeach  a  witness 
not  a  party  to  the  suit.  Pleadings  cannot  be  introduced  in  evi- 
dence to  contradict  the  deposition  of  a  witness  who  was  not  a  party 
to  the  suit  as  it  was  finally  tried. 

9.  B1LI.S  AND  NOTES — when  question  whether  there  was  a  con- 
tract to  extend  the  time  of  payment  cannot  be  reviewed.  Whether 
certain  letters  introduced  in  evidence  in  a  suit  on  a  note,  in  con- 
nection with  the  fact  of  subsequent  payments  and  other  circum- 
stances, constitute  a  contract  whereby  the  time  of  payment  was 
extended  without  the  consent  of  the  surety,  is  a  mixed  question  of 
law  and  fact,  which  the  Supreme  Court  cannot  review  in  a  suit 
at  law  coming  through  the  Appellate  Court 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Whiteside  county;  the  Hon.  Frank  D.  Ramsay, 
Judge,  presiding. 

C.  L.  &  C.  E.  SHE1.DON,  for  plaintiff  in  error. 
Stager  &  Stager,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  of  assumpsit  in  the  circuit  court  of 
Whiteside  county  brought  by  William  H.  Harrison,  defend- 
ant in  error,  against  Marcus  R.  Thackaberry,  plaintiff  in 
error,  and  Milton  L.  Thackaberry.  The  case  was  tried  by 
the  court  without  a  jury.  Judgment  was  recovered  against 
plaintiff  in  error  only,  which  was  affirmed  on  appeal  to  the 
Appellate  Court.    The  case  was  brought  here  by  certiorari. 
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September  28,  1892,  Milton  L.  Thackaberry,  a  lawyer 
residing  in  Chicago  and  a  brother  of  the  plaintiff  in  er- 
ror, negotiated  a  loan  through  a  bank*  located  at  Tampico, 
Whiteside  county,  Illinois,  in  the  sum  of  $5000  for  one  Wil- 
liam D.  Rowley,  a  note  for  that  sum  being  signed  by  Row- 
ley and  said  Milton  L.  Thackaberry.  May  22,  1896,  said 
Rowley  note  was  taken  up  and  a  new  note  of  that  date 
given  in  place  thereof  for  $5423.06,  due  on  or  before  five 
years  after  date,  payable  to  the  order  of  William  H.  Har- 
rison, with  interest  at  six  per  cent,  signed  by  M.  L.  Thacka- 
berry and  M.  R.  Thackaberry.  On  the  back  of  the  note  are 
the  following  endorsements:  "J^^y  ^3>  ^9^1  >  P^id  on  note 
interest  $500;"  **May  16,  1903,  paid  on  note  $500;''  "May 
20,  1903,  paid  on  note  $500."  It  seems  to  be  conceded  in 
the  argument  that  plaintiff  in  error  had  nothing  to  do  with 
the  original  loan,  and  the  argument  jfroceeds  on  the  basis 
that  he  signed  this  note  as  surety,  only.  A  summons  was 
issued  by  the  circuit  court  of  Whiteside  county  September 
30,  1908,  against  both  Thackaberry s,  and  was  served  on 
plaintiff  in  error,  Marcus  R.  Thackaberry,  on  October  6, 
1908,  and  a  return  "not  found'*  was  made  as  to  Milton  L. 
Thackaberry  on  October  12,  1908.  The  next  day  a  prcBcipc 
for  a  summons  was  filed  for  Milton  L.  Thackaberry,  di- 
rected to  the  sheriff  of  Cook  county.  This  was  served  on 
October  14,  1908.  Plaintiff  in  error  filed  a  plea  in  abate- 
ment, averring  that  he  was  at  the  time  the  suit  was  brought, 
and  still  is,  a  resident  of  Bureau  county,  and  that  when 
service  was  had  on  him  he  was  temporarily,  for  but  a  few 
hours,  in  Whiteside  county,  and  that  Milton  L.  Thacka- 
berry was  a  resident  of  Cook  county,  and  praying  judgment 
if  the  court  would  take  cognizance  of  the  action.  Defend- 
ant in  error  demurred  to  the  plea  in  abatement  and  filed  a 
motion  to  quash  the  summons  to  Cook  county  and  the  re- 
turn thereon.  The  motion  was  allow-ed  and  the  Cook  county 
summons  quashed  and  demurrer  to  the  plea  in  abatement 
sustained.     Plaintiff  in  error  thereupon  filed  a  plea  of  gen- 
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era!  issue  and  two  special  pleas,  averring  that  the  note  sued 
on  was  executed  by  him  as  surety  for  Milton  L.  Thacka- 
berry, of  which  the  defendant  in  error  had  notice,  and  that 
the  defendant  in  error,  after  the  note  became  due,  had  ex- 
tended the  time  of  payment,  whereby  the  surety  was  re- 
leased. The  demurrers  to  these  special  pleas  w^ere  sustained 
on  the  ground  that  they  amounted  to  the  general  issue  and 
did  not  aver  any  consideration  for  extension  to  a  definite 
time.  Afterward  plaintiff  in  error  made  a  motion  for  leave 
to  file  three  special  pleas  of  the  same  character  as  the  for- 
mer. This  motion  was  overruled.  Thereafter  the  plaintiff 
in  error  "moved  for  leave  to  file  four  other  special  pleas, 
which  motion  was  overruled  for  the  reason  that  all  matters 
set  up  in  the  special  pleas  can  be  proven  under  the  general 
issue.  By -agreement  the  case  was  tried  by  the  court  with- 
out a  jury  and  judgment  entered  for  $8187. 

The  contention  is  first  made  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  plea  in  abatement  and  the  mo- 
tion to  quash  the  summons  served  upon  Milton  L.  Thacka- 
berry in  Cook  county.  Under  section  6  of  the  Practice  act 
of  1907  (which  is  identical  in  wording,  so  far  as  the  ques- 
tions involved  here  are  concerned,  with  section  6  of  the 
Practice  act  of  1872,)  a  defendant  may  be  sued  where  he 
resides  or  may  be  found,  with  certain  exceptions  that  do 
not  apply  here.  It  is  insisted  by  counsel  that  under  the 
decisions  in  Sandusky  v.  Sidwell,  173  111.  493,  and  Hamil- 
ton  V.  Dewey,  22  id.  490,  and  cases  therein  cited,  a  plea  in 
abatement  to  the  jurisdiction  was  good  in  law.  We  do  not 
so  construe  those  decisions.  If  judgment  had  been  entered 
on  this  record  against  Milton  L.  Thackaberry  these  deci- 
sions would  have  been  in  point.  They  would  also  have  been 
in  point  if  it  were  necessary  to  obtain  a  judgment  against 
the  two  Thackaberrys  jointly.  It  is  clear  from  the  reason- 
ing* of  this  court  in  Sandusky  v.  Sidwell,  supra,  that  as  the 
obligation  in  this  case  is  joint  and  several  the  ruling  of  the 
trial  court  on  this  question  followed  the  statute.  The  mo- 
Digitized  by  VjOOQIC 


516  Harrison  v.  Thackaberry.  BI8DL 

tion  to  quash  the  Cook  county  summons  was  properly  al- 
lowed and  the  demurrer  to  the  plea  in  abatement  of  the 
plaintiff  in  error  was  properly  sustained. 

It  is  further  argued  that  the  trial  court  erred  in  admit- 
ting the  note  in  evidence  under  the  general  issue,  as  the  dec- 
laration declared  against  both  of  the  Thackaberrys  jointly. 
A  promissory  note  executed  by  two,  even  though  joint  in 
form,  is  by  statute  joint  and  several.  (Kaestner  v.  First 
Nat.  Bank,  170  111,  322.)  The  common  counts  were  a 
part  of  the  declaration.  They  declared  jointly  and  sev- 
erally. The  note  was  admissible  under  them.  Clarke  v. 
Newton,  235  111.  530 ;  Boxhergcr  v.  Scott,  88  id.  477. 

The  further  contention  is  made  that  the  demurrer  should 
not  have  been  sustained  to  the  first  two  special  pleas,  and 
that  the  trial  court  should  have  permitted  the  filing  of  the 
other  special  pleas  which  attempted  to  set  up  as  a  defense 
the  release  of  plaintiff  in  error  as  surety  by  an  extension  of 
the  time  given  to  the  principal  debtor.  All  of  the  material 
evidence  that  plaintiff  in  error  desired  to  offer  was  intro- 
duced and  considered  by  the  court.  He  was,  therefore,  not 
harmed  by  the  ruling  as  to  the  special  pleas.  {Hartford 
Fire  Ins.  Co,  v.  Olcott,  97  111.  439.)  In  an  action  of  as- 
sumpsit the  general  rule  is,  that  any  matter  may  be  given 
in  evidence  under  the  general  issue  which  shows  that  the 
defendant  was  not  indebted  to  the  plaintiff  when  the  action 
was  brought.  Under  this  rule,  an  extension  of  time  and 
the  giving  of  a  further  day  for  payment  by  the  creditor  on 
a  valid  and  binding  agreement  with  the  principal  debtor 
without  the  assent  of  the  surety  could  be  given  in  evidence 
under  the  general  issue.  {Warner  v.  Crane,  20  111.  148; 
Wilson  V.  King,  83  id.  232;  Chitty's  PI.  472-477;  Cleve- 
land v.  Rothschild,  132  Mich.  625;  Edson  v.  Weston,  7 
Cow.  278;  Fulton  Bank  v.  Stafford,  2  Wend.  483;  An- 
drews' Stephen's  PI.  sec.  117;  2  Ency.  of  PI.  &  Pr.  1027- 
1029;   18  id.  88.)     Conceding  that  all  or  any  of  these  pleas 
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were  in  proper  form,  the  matter  set  up  under  them  was 
admissible  under  the  general  issue. 

The  trial  court  permitted  counsel  for  defendant  in  error 
to  examine  him  as  a  witness  in  his  own  behalf  by  writing 
questions  and  handing  them  to  defendant  in  error  to  be  an- 
swered after  they  had  been  read  over.  The  evidence  shows 
that  the  defendant  in  error  was  exceedingly  hard  of  hear- 
ing and  it  was  on  that  account  that  this  method  of  examina- 
tion was  permitted.  The  testimony  of  such  a  witness  may 
be  given  by  whatever  means  are  necessary  and  best  adapted 
to  obtain  accurate  information.  (8  Am.  &  Eng.  Ency.  of 
Law, — 2d  ed. — 844 ;  3  Ency.  of  Evidence,  201 ;  2  Elliott's 
Gen.  Prac.  sec.  618.)  Such  matters  must  rest  largely  in 
the  sound  discretion  of  the  trial  court.  From  this  record 
we  cannot  hold  that  the  court  erred  in  allowing  this  witness 
to  be  thus  examined. 

It  is  contended  that  the  time  of  the  payment  of  this  note 
was  extended  by  defendant  in  error  in  May,  1903,  for  one 
year.  On  April  14,  1904,  defendant  in  error  wrote  to  Mil- 
ton L.  Thackaberry  a  letter,  containing,  among  other  things, 
the  following:  *' About  May  5th  the  year  will  be  up  on 
your  note.  If  you  do  not  wish  to  take  it  all  up  at  that  time 
I  would  like  to  have  a  thousand  or  fifteen  hundred  paid  on 
it."  Defendant  in  error  was  asked  and  pennitted  to  state 
how  he  happened  to  write  the  letter  and  under  what  circum- 
stances. When  he  undertook  to  tell  what  he  meant,  the 
court  excluded  so  much  of  the  answer  as  undertook  to  tell 
his  purpose.  The  witness  was  also  permitted  to  state  that 
he  meant  by  the  words,  "about  May  5th  the  year  will  be 
up,"  that  the  year's  interest  would  be  due  about  that  time ; 
that  he  did  not  have  the  note  before  him  when  he  wrote 
the  letter  and  had  forgotten  the  exact  date.  We  think  this 
evidence  was  incompetent.  While  the  writer  of  a  letter  of- 
fered in  evidence  may  show  the  circumstances  under  which 
it  was  written,  he  cannot  testify  as  to  his  intention  or  pur- 
pose in  writing  it.     {Sutter  v.  Rose,  169  111.  66;   Grant  v. 
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Gallup,  III  id.  487.)  This  letter  had  a  strong  bearing  on 
the  question  as  to  whether  there  had  been  an  extension  of 
time  granted  to  the  principal  debtor.  Whether  there  was 
a  valid  contract  for  an  extension  was  one  of  the  principal 
controverted  questions  in  the  case.  The  Appellate  Court 
held  this  evidence  was  improper,  but  stated  that  it  was  not 
ground  for  reversal  because  the  judgment  was  sustained  by 
sufficient  competent  evidence.  We  are  not  prepared  to  so 
hold. 

The  deposition  of  Milton  L.  Thackaberry  was  taken  be- 
fore a  notary  public  in  shorthand.  As  a  part  of  the  ex- 
amination he  was  asked,  among  other  things,  whether  he 
had  written  to  counsel  for  defendant  in  error  in  relation  to 
the  defense  to  be  interposed,  to  which  he  answered,  "I  might 
have  done  so."  After  the  deposition  was  written  out,  and 
before  he  signed  and  swore  to  it,  he  added  to  the  answer 
just  quoted  the  words,  "but  I  do  not  think  so."  On  motion 
of  counsel  for  defendant  in  error  this  addition  was  stricken 
out.  When  the  deposition  was  written  out  and  offered  to 
the  witness,  before  he  signed  it  he  had  a  right  to  correct 
his  answers.  It  was  error  to  strike  out  that  part  of  the 
answer.  The  answer  was  given  as  part  of  the  cross-exam- 
ination as  to  whether  he  had  given  certain  information  to 
counsel  for  plaintiff  in  error  before  the  special  pleas  here- 
tofore referred  to  had  been  prepared  and  filed.  It  is  argued 
that  Milton  L.  Thackaberry's  testimony  on  these  points  was 
inconsistent  with  the  facts  set  out  in  the  special  pleas  which 
were  attempted  to  be  filed.  The  pleas  were  admitted  in  evi- 
dence over  the  objection  of  plaintiff  in  error.  There  is  no 
evidence  in  the  record  that  counsel  for  plaintiff  in  error  had 
ever  seen,  talked  with  or  communicated  with  Milton  L. 
Thackaberry  (except  a  day  or  two  before  the  deposition 
was  taken)  with  reference  to  any  of  these  pleas  or  the  de- 
fense to  be  interposed,  except  what  appears  from  the  evi- 
dence of  Milton  L.  Thackaberry  on  this  cross-examination. 
It  is  apparent  that  these  pleas  were  permitted  to  be  intro- 
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dticed  in  evidence  to  show  that  Milton  L.  Thackaberry  had 
not  given  the  same  information  to  counsel  for  plaintiff  in 
error  before  they  prepared  the  first  pleas  that  he  gave  in 
his  deposition.  We  think  these  pleas  were  incompetent  for 
the  purpose  of  impeaching  Milton  L.  Thackaberry.  He  was 
not  a  party  to  the  suit  as  it  was  finally  tried.  No  authori- 
ties have  been  called  to  our  attention  that  would  justify  the 
introduction  of  pleadings  in  evidence  to  contradict  or  im- 
peach a  witness  not  a  party  to  the  suit.  Under  the  circum- 
stances of  this  case  we  think  these  pleas  were  improperly 
admitted  in  evidence.  Their  admission,  in  connection  with 
that  part  of  Milton  L.  Thackaberry's  answer  which  was 
improperly  stricken  out,  constitutes,  in  our  judgment,  re- 
versible error. 

Counsel  for  plaintiff  in  error  further  contend  that  the 
Appellate  Court  erred  in  refusing  to  hold  that  a  certain  let- 
ter, of  Milton  L.  Thackaberry  of  May  5,  1903,  written  to 
Harrison,  and  the  latter's  reply  on  May  6,  1903,  with  two 
subsequent  payments  of  $500  each  by  Milton  L.  Thacka- 
berry, constituted  a  contract  w^hereby  the  time  for  payment 
of  the  note  was  extended  until  September  i,  1904,  without 
the  consent  of  plaintiff  in  error.  This  question,  under  the 
evidence  in  this  record,  is  a  mixed  question  of  law  and  fact 
which  cannot  be  reviewed  by  this  court.  McGozmey  v.  Vil- 
lage of  Melrose  Park,  241  111.  142;  Dillon  v.  Knights  of 
Security,  244  id.  202. 

For  the  errors  indicated,  the  judgments  of  the  circuit 
and  Appellate  Courts  must  be  reversed  and  the  cause  re- 
manded to  the  circuit  court  for  further  proceedings  in  har- 
mony with  the  views  herein  set  forth. 

Reversed  and  remanded. 
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In  re  Estate  of  Lauritz  Mortenson,  Deceased. — (Ev- 
ans Larson,  Appellant,  vs.  Lotta  Nelson  et  d.  Ap- 
pellees. ) 

Opinion  Hied  February  25,  igiT, 

1.  CouKTs — legislature  may  confer  any  jurisdiction  on  county 
court  which  may  be  deemed  advisable.  Under  section  18  of  arti- 
cle 6  of  the  cohstitution,  providing  that  county  courts  shall  have 
jurisdiction  of  certain  specified  matters,  "and  such  other  jurisdic- 
tion as  may  be  provided  for  by  general  law,"  the  General  Assembly 
may,  by  general  law,  confer  upon  county  courts  any  jurisdiction 
which  may  be  deemed  advisable. 

2.  Same — jurisdiction  of  probate  courts  cannot  be  extended  by 
legislature.  Section  20  of  article  6  of  the  constitution  provides 
that  the  probate  courts,  when  established,  shall  have  jurisdiction  of 
the  matters  mentioned  therein  without  any  provision  authorizing 
the  General  Assembly  to  confer  additional  jurisdiction  by  general 
law,  and  hence  the  General  Assembly  cannot  confer  upon  probate 
courts  jurisdiction  of  matters  not  fairly  embraced  within  the  mat- 
ters mentioned  in  said  section. 

3.  Jurisdiction — management  of  testamentary  trusts  is  not  in- 
cluded in  settlement  of  estates.  The  settlement  of  estates  has  no 
relation  to  the  management  of  testamentary  trusts,  which  are  either 
entirely  independent  of  the  administration  of  the  estate  by  the  ex- 
ecutor or  administrator  to  the  same  extent  that  a  devise  of  real 
estate  is  independent  of  such  administration,  or  can  only  become 
operative  after  the  settlement  of  the  estate  is  completed  and  the 
trustee  receives  the  property  from  the  executor. 

4.  Same — testamentary  trusts  are  not  zvithin  the  term  "probate 
matters."  The  supervision  and  control  of  trusts  created  by  will 
are  not  embraced  within  the  term  "probate  matters,"  as  such  term 
is  used  in  section  20  of  article  6  of  the  constitution,  relating  to 
the  establishment  and  jurisdiction  of  probate  courts,  even  giving 
such  words,  as  should  be  done,  their  broad  and  general  significance. 
(IVinch  V.  Tobin,  107  III.  212,  distinguished.) 

5.  Constitutional  law — act  of  ipop,  in  so  far  as  it  confers 
jurisdiction  of  testamentary  trusts  on  probate  courts,  is  invalid. 
The  act  of  1909,  (Laws  of  1909,  p.  175,)  in  so  far  as  it  purports 
to  extend  the  jurisdiction  of  probate  courts  to  include  the  super- 
vision and  control  of  testamentary  trusts  created  by  original  wills 
proved  and  admitted  to  probate,  is  beyond  the  power  of  the  legis- 
lature and  is  invalid. 

6.  Trusts — management  of  trusts  is  important  head  of  equity 
jurisdiction.     The  general  subject  of  trusts,  and  the  construction 
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of  wills  where  trusts  are  involved,  are  important  heads  of  equity 
jurisdiction  which  have  long  been  exercised,  and  the  fact  that  a 
trust  is  created  by  a  will  instead  of  in  some  other  way  does  not 
make  it,  or  its  control  and  supervision,  a  "probate  matter." 

Carter  and  Hand,  JJ.,  dissenting, 

Appeai,  from  the  Probate  Court  of  Cook  county;  the 
Hon.  Charles  S.  Cutting,  Judge,  presiding. 

Wawer  Quitman,  and  John  DeGrazia,  for  appellant : 

The  provision  of  the  constitution  of  the  State  of  Illi- 
nois which  provides  for  the  creation,  by  the  legislature,  of 
probate  courts,  defines  the  jurisdiction  such  courts  shall 
have,  when  created,  as  "original  jurisdiction  in  all  matters 
of  probate,  settlement  of  estates  of  deceased  persons,  ap- 
pointment of  guardians  and  conservators,  and  settlements 
of  their  accounts,  in  all  matters  relating  to  apprentices,  and 
in  cases  of  sales  of  real  estate  of  deceased  persons  for  the 
payment  of  debts."    Const,  art.  6,  sec.  20. 

Probate  courts  have  no  jurisdiction  over  trust  estates 
and  trustees,  these  coming  under  the  jurisdiction  of  a  court 
of  chancery.    Dingman  v.  Beall,  213  111.  238. 

Where  the  jurisdiction  a  court  shall  have,  when  created, 
is  defined  by  the  constitution,  such  jurisdiction  cannot  be 
enlarged  by  statutory  enactment.  Canby  v.  Hartcell,  167 
111.  628. 

Statutes  are  prospective  in  their  operation,  and  will  not 
be  construed  to  have  retroactive  effect  unless  the  language 
used  is  so  clear  to  that  effect  that  it  will  not  admit  of  any 
other  construction.    Richardson  v.  Trust  Co.  194  111.  259. 

It  is  beyond  the  legislative  power  to  abrogate  or  im- 
pair a  vested  right  or  to  transfer  it  to  another.  Hunter  v. 
Hatch,  178  111.  45. 

Rights  acquired  by  a  trustee  or  trustees  cannot  be  im- 
paired by  subsequent  legislation.  Dartmouth  College  v. 
Woodward,  4  Wheat.  518. 
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McCabe,  Cloyes  &  KuLi.,  and  Robert  C.  Bennett, 
for  appellees: 

Section  20  of  article  6  of  the  constitution  gives  probate 
courts,  when  established,  jurisdiction  "of  all  probate  mat- 
ters" and  "the  settlement  of  estates  of  deceased  persons." 

Constitutions  are  not  to  be  interpreted  according  to  the 
words  used  in  particular  clauses.  The  whole  must  be  con- 
sidered with  a  view  to  ascertain  the  sense  in  which  the 
words  were  employed,  and  its  terms  must  be  taken  in  their 
ordinary  and  common  acceptation,  because  they  are  pre- 
sumed to  have  been  so  understood  by  the  framers  and  by 
the  people  who  adopted  it.  Wilcox  v.  People,  90  111.  186; 
State  V.  Eldredge,  27  Utah,  477. 

The  terms  "probate  matters"  and  "settlement  of  estates 
of  deceased  persons,"  as  used  in  section  20  of  article  6  of 
the  constitution,  are  broad  enough  to  embrace  "super\'ision 
and  control  of  testamentary  trusts  created  by  original  wills 
of  deceased  persons,"  for  these  tenns  are  to  be  used  in  their 
broadest  and  most  general  sense.  Winch  v.  Tobin,  107 
111.  212. 

The  act  of  June  14,  1909,  to  extend  the  jurisdiction  of 
the  probate  court  so  as  to  include  the  complete  administra- 
tion of  testate  estates,  merely  provides  an  additional  and 
more  effective  remedy  for  assuring  and  enforcing  full  and 
complete  compliance  wMth  the  will  of  the  testator.  Statutes 
aflfecting  only  the  remedy  or  the  procedure  do  not  interfere 
with  vested  rights.  Black  on  Const.  Law,  432 ;  Bartlett  v. 
Lan,  2  Ala,  401;  Market  v.  Phillips,  5  Ind.  510;  Hope  v- 
Johnson,  2  Yerg.  123. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 

court : 

Lauritz  Mortenson  died  on  August  24,  1908,  possessed 
of  real  and  personal  property  in  Cook  county  and  leaving 
a  last  will  and  testament,  which  was  admitted  to  probate  on 
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August  29,  1908,  by  the  probate  court  of  said  county.  By 
the  will  appellant,  Evans  Larson,  was  nominated  as  execu- 
tor and  was  also  appointed  trustee  of  the  residue  of  the 
estate,  after  the  payment  of  debts,  funeral  expenses  and  a 
.  legacy,  for  the  term  of  five  years  from  the  death  of  the 
testator,  with  power  to  take  possession  of  the  estate  under 
an  active  trust.  The  will  provided  for  compensation  for 
the  services  of  the  trustee  and  directed  that  at  the  termina- 
tion of  the  trust  the  trust  estate  should  be  divided  equally 
among  five  named  persons.  Letters  testamentary  were  is- 
sued to  appellant,  and  on  January  27,  1910,  the  appellees, 
four  of  the  beneficiaries  of  the  trust,  presented  their  peti- 
tion to  the  probate  court  praying  that  appellant  should  be 
cited  to  show  cause  why  he  should  not  take  out  letters  of 
trusteeship  under  said  will.  He  answered  that  the  act  pur- 
porting to  authorize  probate  courts  to  supervise  and  control 
testamentary  trusts  was  imconstitutional  and  void.  The 
court  heard  the  petition  and  ordered  the  appellant,  within 
five  days,  to  apply  for  and  take  out  letters  of  trusteeship 
in  accordance  with  said  act,  and  provided  that  if  he  did 
not,  the  court  would  proceed  to  appoint  another  trustee. 
From  that  order  this  appeal  was  taken. 

The  act  under  which  the  court  proceeded  is  entitled  "An 
act  to  extend  the  jurisdiction  of  probate  courts  and  county 
courts  having  probate  jurisdiction  so  as  to  include  the  com- 
plete administration  of  testate  estates,"  in  force  July  i, 
1909.  (Laws  of  1909,  p.  175.)  The  section  of  the  act 
purporting  to  extend  the  jurisdiction  is  the  first,  which  is 
as  follows:  "That  original  jurisdiction  is  hereby  conferred 
upon  probate  courts  and  county  courts  in  counties  where  no 
probate  courts  are  now,  or  may  hereafter  be  established  ac- 
cording to  law,  to  supervise  and  control  all  testamentary 
trusts  created  by  original  wills  of  deceased  persons  proved 
and  admitted  to  probate  in  such  court.  The  jurisdiction 
hereby  conferred  shall  include  the  appointments  and  re- 
movals of  trustees,  the  issuing  of  letters  of  trusteeship  to 
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such  trustees,  the  fixing  and  approving  of  their  bonds  and 
the  settlement  of  their  accounts ;  and  in  regard  thereto  said 
court  shall  have  and  exercise  full  chancery  powers." 

When  county  courts  were  established,  in  1849,  they 
were  given  jurisdiction  over  various  subjects  and  were  in- 
vested with  all  the  powers  and  jurisdiction  of  the  probate 
courts  previously  existing,  and  the  judge  was  given  the 
civil  and  criminal  jurisdiction  of  a  justice  of  the  peace. 
The  county  courts  have  never  been  exclusively  courts  of 
probate  jurisdiction,  and  they  have  jurisdiction  in  matters 
of  taxes  and  special  assessments,  in  certain  actions  at  law 
and  some  classes  of  criminal  offenses.  Section  18  of  arti- 
cle 6  of  the  present  constitution  fixes  the  jurisdiction  of 
county  courts  generally,  as  follows :  "County  courts  shall 
be  courts  of  record,  and  shall  have  original  jurisdiction  in 
all  matters  of  probate,  settlement  of  estates  of  deceased 
persons,  appointment  of  guardians  and  conservators,  and 
settlements  of  their  accounts,  in  all  matters  relating  to  ap- 
prentices, and  in  proceedings  for  the  collection  of  taxes  and 
assessments,  and  such  other  jurisdiction  as  may  be  provided 
for  by  general  law."  Under  that  provision  of  the  consti- 
tution the  General  Assembly  may,  by  a  general  law,  confer 
upon  county  courts  any  jurisdiction  which  may  be  deemed 
advisable.  Section  20  of  the  same  article  provides  for  the 
establishment  of  courts,  in  certain  localities,  for  the  exer- 
cise of  probate  jurisdiction,  without  the  authority  contained 
in  section  18  to  confer  other  jurisdiction.  Section  20  au- 
thorizes the  General  Assembly  to  provide  for  the  establish- 
ment of  a  probate  court  in  each  county  having  a  population 
of  over  50,000,  with  the  following  jurisdiction:  *'Said 
courts,  when  established,  shall  have  original  jurisdiction  of 
all  probate  matters,  the  settlement  of  estates  of  deceased 
persons,  the  appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts;  in  all  matters  relating  to 
apprentices,  and  in  cases  of  the  sales  of  real  estate  of  de- 
ceased persons  for  the  payment  of  debts."     These  are  all 
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matters  which  by  long  usage  have  been  under  the  control 
of  courts  having  probate  jurisdiction,  and  variously  styled 
in  the  different  States  as  orphan's  court,  court  of  probate, 
surrogate's  court,  ordinary's  court,  prefect's  court,  probate 
justice  or  county  court. 

While  the  word  "probate,"  in  a  technical  sense,  means 
the  official  proof  of  an  instrument  offered  as  a  last  will  and 
testament,  the  term  "probate  matters''  has  acquired  a  much 
wider  meaning,  and  the  words  were  undoubtedly  used  in 
the  constitution  in  a  broad  and  general  sense.     Giving  to 
the  words  of  the  constitution  their  broadest  meaning,  the 
supervision  and  control  of  testamentary  trusts  are  not  in- 
cluded in  the  settlement  of  the  estates  of  deceased  persons 
mentioned  in  section  20.     The  settlement  of  an  estate,  in 
legal  significance  and  common  understanding,  is  the  pro- 
cess by  which  letters  testamentary  or  of  administration  are 
granted,  assets  collected,  claims  allowed,  debts  paid,  real  es- 
tate sold  if  necessary  for  the  payment  of  debts,  and  the 
property  distributed  to  those  who  are  entitled  to  it  by  the 
laws  of  descent  or  by  the  will.     Such  settlement  has  no  re- 
lation to  the  management  or  execution  of  tnists,  which  are 
either  entirely  independent  of  the  administration  of  the  es- 
tate by  the  executor  or  administrator  to  the  same  extent 
that  a  devise  of  real  estate  is  independent  of  such  admin- 
istration, or,  if  the  trust  is  in  the  residue  of  property  com- 
mitted to  the  executor,  can  only  become  operative  after  the 
settlement  of  the  estate  is  completed  and  the  trustee  receives 
the  property  from  the  executor. 

While  it  is  argued  that  the  supervision  and  control  of 
testamentary  trusts  are  a  part  of  the  settlement  of  tlie  es- 
tates of  deceased  persons,  the  principal  argument  is  that 
such  supervision  and  control  are  included  in  the  term  "pro- 
bate matters."  In  Winch  v.  Tobin,  107  111.  212,  it  was  con- 
sidered that  those  words  w'ere  to  be  given  their  broadest 
meaning",  which  is  undoubtedly  a  correct  rule.  The  case 
did  not  relate  to  the  estate  of  a  deceased  person,  but  was 
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one  where  the  probate  court  of  Cook  county  had  ordered  a 
sale  of  real  estate  of  a  minor  on  petition  of  his  guardian, 
and  the  appointment  of  guardians  and  settlement  of  their 
accounts  were  specifically  mentioned  in  the  constitution  as 
subjects  of  probate  jurisdiction,  or,  rather,  subjects  of  the 
jurisdiction  of  a  court  to  be  styled  a  probate  court.  Some 
weight  was  given  by  the  court  to  section  5  of  the  act  of 
1874,  establishing  county  courts,  which  reads  as  follows: 
**County  courts  shall  have  jurisdiction  in  all  matters  of  pro- 
bate, settlements  of  estates  of  deceased  persons,  appoint- 
ment of  guardians  and  conservators,  and  settlements  of 
their  accounts;  all  matters  relating  to  apprentices;  pro- 
ceedings for  the  collection  of  taxes  and  assessments;  and 
in  proceedings  by  executors,  administrators,  guardians  and 
conservators  for  the  sale  of  real  estate  for  the  purposes  au- 
thorized by  law,  and  such  other  jurisdiction  as  is  or  may 
be  provided  by  law.  All  of  which,  except  as  hereinafter 
provided,  shall  be  considered  as  probate  matters,  and  be 
cognizable  at  the  probate  terms  hereinafter  mentioned." 
Perhaps  the  fact  that  proceedings  for  the  collection  of  taxes 
and  assessments  were  included  among  the  subjects  declared 
to  be  probate  matters  did  not  attract  attention,  but  it  is 
quite  certain  that  the  General  Assembly  had  no  intention  of 
declaring  the  collection  of  the  revenue  to  be  a  probate  mat- 
ter. Whatever  similarity  there  may  have  been  in  the  popu- 
lar mind,  in  one  respect,  between  death  and  taxes,  it  is 
evident  that  the  General  Assembly  w^as  not  attempting  to 
classify  the  collection  of  taxes  from  living  persons  or  as- 
sessments for  special  benefits  to  their  property  as  probate 
matters.  The  purpose  of  that  section  and  those  following 
it  was  to  fix  and  separate  the  terms  at  which  the  law  juris- 
diction of  county  courts  should  be  exercised,  so  as  to  have 
the  court  always  open  for  the  transaction  of  certain  busi- 
ness and  to  have  fixed  terms  for  the  trial  of  actions  at  law, 
appeals  from  justice  and  criminal  offenses.  Section  6  pro- 
vides that  all  the  matters  cognizable  at  probate  terms  shall 
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also  be  cognizable  at  law  terms,  while  section  7  limits  the 
law  jurisdiction  to  law  terms.  The  valid  ground  of  the 
decision  was,  that  the  constitution  gave  probate  courts  origi- 
nal jurisdiction  of  the  appointment  of  guardians  and  settle- 
ment of  their  accounts,  and  the  application  of  a  guardian 
to  sell  the  real  estate  of  his  ward  for  his  support  or  for 
other  good  reason  was  a  kindred  matter  and  often  lodged 
in  courts  exercising  probate  jurisdiction.  It  was  only  by 
giving  a  very  liberal  construction  to  the  constitution  that 
the  conclusion  of  the  court  was  reached,  and  perhaps  the 
decision  could  not  be  justified  solely  on  the  ground  that  an 
application  by  a  guardian  to  sell  the  real  estate  of  his  ward 
was  a  probate  matter.  In  Reno  v.  McCtilly,  65  Iowa,  629, 
it  was  held  that  under  a  statute  providing  that  all  bonds 
relating  to  probate  matters  should  be  filed  in  the  office  of 
the  clerk  of  the  circuit  court,  the  bonds  meant  were  those 
of  executors  and  administrators,  and  a  guardian's  bond  was 
not  embraced  within  the  statute.  The  court  said  that  the 
term  "probate  matters''  was  not  used  in  reference  to  guard- 
ianship or  the  legal  proceedings  incident  thereto,  either  in 
law  or  common  usage,  and  that  a  guardian's  bond  was  in 
no  sense  a  bond  relating  to  probate  matters. 

The  General  Assembly  may  invest  probate  courts  with 
jurisdiction  of  all  those  subjects  mentioned  in  the  constitu- 
tion, but  if  such  matters  as  the  appointment  of  guardians 
and  conservators,  the  settlement  of  their  accounts  and  mat- 
ters relating  to  apprentices  were  embraced  within  the  gen- 
eral jurisdiction  of  all  probate  matters,  it  would  have  been 
needless  to  enumerate  them.  In  i  Woerner's  American 
Law  of  Administration  (2d  ed.  sec.  50,)  the  author  says: 
''Logically,  the  jurisdiction  of  probate  courts  should  extend 
to  all  matters  necessarily  involved  in  the  disposition  of  the 
estates  of  deceased  persons  from  the  time  of  the  owner's 
death  until  the  property  has  been  placed  in  the  possession 
of  those  to  W'hom  it  devolves.'*  Taking  that  statement  as 
including  the  entire  scope  of  probate  jurisdiction,  it  does 

Digitized  by  VjOOQIC 


528  In  re  Estate  of  Mortenson.  [218  E 

not  include  testamentary  trusts.  Probate  courts  have  ex- 
clusive jurisdiction  over  the  personal  estate,  but  they  have 
no  jurisdiction  over  the  real  estate,  {Ferguson  v.  Hunter, 
2  Gilm.  657,)  although  they  have  certain  powers  in  regard 
to  the  real  estate,  such  as  ordering  a  sale  to  pay  debts,  set- 
ting off  the  homestead  on  such  a  sale  so  as  to  relieve  the 
homestead  from  the  charge,  or  bringing  persons  before 
them  having  or  claiming  an  interest  in  the  land  to  be  sold, 
so  as  to  determine  questions  of  title  and  enable  the  pur- 
chaser to  know  the  nature  and  extent  of  the  estate  for 
which  he  is  bidding.  {Newell  v.  Montgomery,  129  111.  58.) 
The  real  estate  passes  to  the  heir  or  devisee,  and  if  a  trust 
is  created  the  property  devolves  upon  the  beneficiary  of  the 
trust  without  any  action  of  the  probate  court,  as  effectually 
as  though  the  legal  title  were  in  him.  If  a  testator  devises 
various  tracts  of  land  to  different  persons  and  as  to  one  of 
them  deems  it  wise  to  create  a  trust,  the  control  and  super- 
vision of  that  trust  is  no  more  a  probate  matter  than  it 
would  be  to  partition  lands  devised  to  tenants  in  common 
to  see  that  each  one  obtains  a  just  and  proper  share  of  the 
property  according  to  the  intention  of  the  testator.  We 
think  no  one  would  say  that  partition  is  a  probate  matter 
under  our  laws.  The  Supreme  Court  of  Minnesota  has 
held  that  the  probate  courts  of  that  State  have  jurisdiction 
to  partition  the  lands  of  a  decedent  among  the  heirs,  {John- 
son V.  Harrison,  47  Minn.  575,)  but  that  holding  appears 
to  be  upon  the  ground  that  it  was  the  intention  of  the  Min- 
nesota constitution  to  give  probate  courts  the  entire  and 
exclusive  jurisdiction  over  the  estates  of  deceased  persons. 
The  court  draws  a  distinction  between  the  jurisdiction  of 
probate  courts  in  that  State  and  the  jurisdiction  of  probate, 
surrogate  or  orphan's  courts  in  other  States,  and  holds  that 
it  includes  the  exclusive  power  to  construe  wills  and  that 
the  district  court  is  deprived  of  any  jurisdiction  in  such 
cases.  {Appleby  v.  Watkins,  95  Minn.  455 ;  5  Am.  &  Eng. 
Ann.  Cas.  471.)     The  general  subject  of  trusts  and  the 
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construction  of  wills  where  trusts  are  involved  are  impor- 
tant heads  of  equity  jurisdiction,  which  has  been  long  ex- 
ercised, and  it  would  not  be  thought  that  during  all  the 
history  of  equity  jurisprudence  the  courts  had  been  exercis- 
ing jurisdiction  in  a  probate  matter  if  the  trust  was  created 
by  a  will.  Trusts  may  be  created  iij  a  variety  of  ways,  and 
the  fact  that  a  trust  is  created  by  a  will  does  not  distinguish 
it,  or  the  management  and  control  of  it,  as  a  probate  mat- 
ter. If  the  exercise  of  the  jurisdiction  would  be  useful  and 
in  the  interest  of  beneficiaries  of  trusts,  that  consideration 
could  have  no  weight  in  determining  what  courts  should  be 
invested  with  jurisdiction.  The  usefulness  of  provisions 
like  those  contained  in  the  act  in  question  would  not  depend 
at  all  upon  the  fact  that  the  jurisdiction  is  to  be  exercised 
by  probate  courts,  but  would  rest  upon  the  summary  and 
expeditious  methods  of  such  courts.  Power  to  exercise 
such  methods  could  as  well  be  given  to  other  courts. 

We  are  of  the  opinion  that  the  supervision  and  control 
of  trusts,  based  on  the  fact  that  they  are  created  by  will, 
are  not  embraced  within  the  words  "probate  matters,"  as 
used  in  the  constitution. 

The.  order  of  the  probate  court  is  reversed. 

Order  reversed, 

Mr.  Justice  Carter,  dissenting: 

I  do  not  concur  in  the  conclusions  reached  in  the  fore- 
going opinion.  It  must  be  conceded  that  the  legislature 
could  give  jurisdiction  over  testamentary  trusts,  as  pro- 
vided for  in  said  act,  to  county  courts  under  the  wording 
of  section  i8  of  article  6  of  the  constitution,  and  I  think 
that  the  authority  to  give  jurisdiction  to  probate  courts  as 
provided  in  this  act  is  fairly  included  in  the  words  "all  pro- 
bate matters,''  as  used  in  section  20  of  article  6  of  the  con- 
stitution. In  Winch  v.  Tobin,  107  111.  212,  this  court  held 
that  the  words  "all  probate  matters''  were  used  in  the  con- 
stitution "in  their  broadest  aqd  most  general  sense;"   that 

9  4  8  —  34 
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"we  need  not  scan  words  with  critical  nicety  to  see  whether, 
in  strict  precision  of  language,  the  legislative  definition  of 
probate  matters  may  have  been  accurate."  In  Woemer^s 
American  Law  of  Administration  (vol.  i,  2d  ed.  sec.  150,) 
the  author  says:  "Logically  the  jurisdiction  of  probate 
courts  should  extend  to  all  matters  necessarily  involved  in 
the  disposition  of  the  estates  of  deceased  persons,  from  the 
time  of  the  owner's  death  until  the  property  has  been  placed 
in  the  possession  of  those  to  whom  it  devolves."  In  Schou- 
ler  on  Wills  (3d  ed.  sec.  608,)  it  is  said :  "Into  the  general 
law  of  trusts  and  trustees  we  need  not  enter.  But  of  tes- 
tamentary trusts  we  may  observe  that  probate  legislation 
and  practice,  especially  in  the  United  States,  tends  at  the 
present  day  to  assimilate  such  trustees,  as  to  their  creden- 
tials, the  method  of  their  appointment  and  removal  and 
the  supervision  of  their  functions,  to  the  executor.  *  *  * 
Legislation  in  our  several  States  tends  to  simplify  the  ad- 
ministration of  testamentary  trusts  by  bringing  such  trus- 
tees under  the  immediate  supervision  of  the  probate  court 
instead  of  leaving  all  to  the  more  indefinite  direction  of 
chancery." 

All  matters  of  trusts  have  never  been  held  to  be  ex- 
clusively within  the  jurisdiction  of  chancery.  Under  sec- 
tion 70  of  chapter  3,  relating  to  the  administration  of  es- 
tates, all  claims  against  estates  of  deceased  persons  are  there 
classified.  Class  6  reads  as  follows :  "Where  the  deceased 
has  received  money  in  trust  for  any  purpose,  his  executor 
or  administrator  shall  pay  out  of  his  estate  the  amount  thus 
received  and  not  accounted  for."  It  follows  that  the  pro- 
bate court  must,  in  the  allowance  of  claims  under  tliis  sec- 
tion, have  jurisdiction  of  and  pass  upon  trust  matters.  That 
such  courts  have  the  authority  so  to  do  has  been  recognized 
in  Hozvell  v.  Moores,  127  111.  67,  Wilson  v.  Kirby,  88  id. 
566,  and  Shipherd  v.  Ftirness,  153  id.  590.  Furthermore, 
under  this  same  chapter  on  administration  of  estates,  pro- 
bate courts  are  invested  with  special  and  particular  chancery 
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powers  for  the  purpose  of  dealing  with  partnership  estates. 
This  jurisdiction  is  as  much  one  of  the  recognized  objects 
of  control  in  equity  as  is  that  of  trusts.  If  testamentary 
trusts  are  not  fairly  included  within  the  term  "probate  mat- 
ters/' then  how  can  it  be  argued  that  the  closing  up  of 
partnership  estates  is  a  probate  matter? 

What  is  included  in  the  term  "probate  matters"  is  nec- 
essarily more  or  less  indefinite  and  is  decided  differently  in 
different  jurisdictions,  according  to  the  special  wording  of 
the  various  constitutions  and  statutes  on  that  subject.  It 
is  evident,  however,  from  an  examination  of  the  statutes 
and  decisions  in  other  jurisdictions,  that  the  great  weight 
of  authority  would  include  testamentary  trusts  and  supervi- 
sion and  settlement  of  such  trust  accounts  in  the  term  "pro- 
bate matters,"  and  therefore  as  a  proper  subject  of  probate 
jurisdiction.  This  court,  in  Newell  v.  Montgomery,  129  111. 
58,  decided  that  under  this  provision  of  the  constitution  the 
legislature  rightly  included  as  a  probate  matter  within  the 
jurisdiction  of  the  probate  court,  the  authority  to  call  be- 
fore it,  in  selling  real  estate  to  pay  debts,  all  adverse  claim- 
ants to  the  land  and  adjudicate  upon  their  rights  before 
ordering  a  sale,  on  the  theory  that  the  land  could  be  sold 
more  advantageously  and  with  the  expectation  of  realizing 
a  better  price  after  the  interests  of  all  parties  had  been  de- 
termined, so  that  the  purchaser  might  know  precisely  the 
nature  and  extent  of  the  interest  for  which  he  was  bidding. 
The  reasoning  of  this  court  in  that  case  and  in  Winch  v. 
Tobin,  supra,  practically  answers  all  the  objections  raised 
to  the  constitutionality  of  this  act.  The  same  arguments 
that  are  urged  here  were  raised  and  answered  in  those  cases. 
The  control  granted  to  county  and  probate  courts  over  tes- 
tamentary trusts  under  the  conditions  named  in  the  said  act 
can  be  held,  under  those  decisions,  to  be  included  within 
the  phrase  "all  probate  matters."  Such  control  might  also 
be  fairly  included  in  the  jurisdiction  granted  by  said  sec- 
tions 18  and  20  of  article  6  of  the  constitution  under  the 
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phrase,  "the  settlement  of  estates  of  deceased  persons.*' 
The  powers  granted  in  that  act  are  auxiliary  to  the  com- 
plete exercise  of  the  acknowledged  jurisdiction  of  those 
courts,  as  conferred  by  the  constitution.  The  legislature, 
therefore,  in  my  opinion,  had  the  constitutional  authority  to 
pass  the  act  in  question. 

Mr.  Justice  Hand:    I  concur  in  the  foregoing  dissent- 
ing opinion  of  Mr.  Justice  Carter. 


The  People  ex  rel,  John  R.  Thompson,  County  Collector, 
Appellee,  vs.  The  Illinois  Northern  Railway  et  al. 
Appellants. 

Opinion  filed  February  25,  ipiT, 

1.  Taxes — use  to  which  land  is  put  by  railroad  company  de- 
termines the  assessing  body.  The  Revenue  act  divides  property  of 
railroad  companies  into  two  classes,  that  denominated  "railroad 
track"  and  that  not  so  denominated;  and  it  is  the  use  to  which 
real  estate  is  put  by  the  company,  and  not  the  question  of  who 
holds  the  title,  that  determines  whether  it  shall  be  assessed  by  the 
State  Board  of  Equalization  or  the  local  assessor. 

2.  Same — railroad  company's  right  of  way  should  be  assessed 
as  a  unit.  The  right  of  way  of  a  railroad  company  must  be  as- 
sessed as  a  unit,  and  the  only  body  which  can  make  such  as- 
sessment is  the  State  Board  of  Equalization,  although  property 
improperly  returned  as  "railroad  track"  may  be  assessed  by  the 
local  assessor  under  such  a  description  as  properly  identifies  it. 

3.  Same — land  used  for  right  of  way  is  **railroad  track"  though 
held  by  company  under  a  lease.  Land  used  by  a  railroad  company 
for  right  of  way  is  "railroad  track"  and  assessable  only  by  the 
State  Board  of  Equalization,  even  though  the^  company  has  merely 
an  easement  or  a  lease  of  the  land,  the  title  to  which  is  owned  by 
another  corporation  or  individual.  (Huck  v.  Chicago  and  Alton 
Railroad  Co.  86  111.  352,  and  Chicago,  Milwaukee  and  St.  Paul 
Railway  Co.  v.  Grant,  167  id.  489,  followed.) 

4.  Same — for  purposes  of  taxation  railroad  company  owns  land 
used  for  right  of  way.  For  purposes  of  taxation  the  statute  makes 
a  railroad  company  the  owner  of  land  occupied  by  it  for  its  right 
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of  way  without  regard  to  where  the  fee  title  to  the  land  rests,  and 
this  method  of  assessment  does  not  exempt  any  of  the  right  of  way 
from  taxation,  as  its  full  value  will  be  assessed  against  the  prop- 
erty as  "railroad  track." 

Appeal  from  the  County  Court  of  Cook  county;    the 
Hon.  Lewis  Rinaker,  Judge,  presiding. 

This  was  an  application  in  the  county  court  of  Cook 
county  for  judgment  and  order  of  sale  by  the  county  col- 
lector of  Cook  county  against  the  east  seven  acres  of-  the 
east  half  of  the  north-east  quarter  of  the  south-east  quarter, 
north  of  the  river,  (excepting  the  west  two  hundred  feet 
east  of  the  railroad,)  of  section  25,  township  39,  range  13, 
in  the  city  of  Chicago,  county  of  Cook  and  State  of  Illi- 
nois, for  the  taxes  of  1909  levied  upon  said  premises  upon 
an  assessment  made  against  said  premises  in  the  name  of 
the  International  Harvester  Company,  the  owner  of  said 
premises  in  fee,  by  the  board  of  assessors  of  Cook  county. 
The  Illinois  Northern  Railway  and  the  International  Har- 
vester Company  appeared  and  showed  to  the  court  that  the 
Illinois  Northern  Railway  was  a  railroad  corporation  organ- 
ized in  1901  under  chapter  114  of  the  Revised  Statutes  of 
Illinois,  and  was  the  lessee  of  said  premises  from  the  In- 
ternational Har\'ester  Company  for  the  term  of  fifty  years, 
which  lease  expires  in  195 1 ;  that  said  premises  were  in  use 
as  a  part  of  the  right  of  way  of  the  Illinois  Northern  Rail- 
way, and  said  property  had  been  returned  for  the  purposes 
of  assessment  and  taxation  by  said  railway  company  as 
"railroad  track"  and  assessed  as  such  by  the  State  Board 
of  Equalization  for  the  year  1909;  that  all  taxes  for  that 
year  levied  upon  said  premises  by  virtue  of  said  assessment 
had  been  paid ;  that  the  assessment  by  the  board  of  as- 
sessors of  said  premises  was  void,  and  the  taxes  levied  un- 
der said  assessment,  and  for  which  judgment  and  order  of 
sale  were  sought  in  this  proceeding,  amounted  to  double 
taxation.    The  objections  were  overruled  and  judgment  and 
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order  of  sale  were  entered,  and  the  objectors  have  prose- 
cuted an  appeal  to  this  court. 

James  M.  Bi^azer,  (Edgar  A.  Bancroft,  of  counsel,) 
for  appellant. 

Harry  A.  Lewis,  County  Attorney,  and  Wii<uam  F. 
Struckmann,  for  appellee. 

Mr.  Justice  Hand  delivered  the  opinion  of  the  court: 

The  question  argued  in  the  briefs  of  the  respective  par- 
ties, and  the  only  question  in  the  case  presented  to  this 
court  for  decision,  is,  should  a  strip  of  land  leased  to  a 
railroad  company  for  right  of  way  purposes,  and  on  which 
the  railroad  company  has  located  and  is  operating  its  tracks, 
which  tracks  constitute  a  part  of  its  main  track,  be  assessed 
as  "railroaxi  track"  by  the  State  Board  of  Equalization,  or 
should  it  be  assessed  as  real  estate  in  the  name  of  the  owner 
of  the  fee  by  the  local  assessor. 

Section  40  of  chapter  120  (Kurd's  Stat.  1909,  p.  1833,) 
provides :  "Every  person,  company  or  corporation  owning, 
operating  or  constructing  a  railroad  in  this  State,  shall  re- 
turn sworn  lists  or  schedules  of  the  taxable  property  of 
such  railroad,  as  hereinafter  provided.  Such  property  shall 
be  listed  and  assessed  with  reference  to  the  amount,  kind 
and  value  on  the  first  day  of  May  of  the  year  in  which  it 
is  listed." 

"Sec.  41.  They  shall,  in  the  month  of  May  of  the  year 
1873,  and  at  the  same  time  in  each  year  thereafter  when 
required,  make  out  and  file  with  the  county  clerks  of  the 
respective  counties  in  which  the  railroad  may  be  located,  a 
statement  or  schedule  showing  the  property  held  for  right 
of  way,  and  the  length  of  the  main  and  all  side  and  second 
tracks  and  turn-outs  in  such  county,  and  in  each  cit}',  town 
and  village  in  the  county,  through  or  into  which  the  road 
may  run,  and  describing  each  tract  of  land,  other  than  a 
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city,  town  or  village  lot,  through  which  the  road  may  run, 
in  accordance  with  the  United  States  surveys,  giving  the 
width  and  length  of  the  strip  of  land  held  in  each  tract, 
and  the  number  of  acres  thereof.  They  shall  also  state  the 
value  of  improvements  and  stations  located  on  the  right  of 
way.  New  companies  shall  make  such  statement  in  May 
next  after  the  location  of  their  roads.  When  such  state- 
ment shall  have  been  once  made,  it  shall  not  be  necessary 
to  report  the  description  as  hereinbefore  required,  unless 
directed  so  to  do  by  the  county  board;  but  the  company 
shall,  during  the  month  of  May,  annually,  report  the  value 
of  such  property,  by  the  description  set  forth  in  the  next 
section  of  this  act,  and  note  all  additions  or  changes  in 
such  right  of  way  as  shall  have  occurred. 

"Sec.  42.  Such  right  of  way,  including  the  superstruc- 
tures of  main,  side  or  second  track  and  turn-outs,  and  the 
station  and  improvements  of  the  railroad  company  on  such 
right  of  way,  shall  be  held  to  be  real  estate  for  the  purposes 
of  taxation,  and  denominated  'railroad  track,'  and  shall  be 
so  listed  and  valued;  and  shall  be  described  in  the  assess- 
ment thereof  as  a  strip  of  land  extending  on  each  side  of 
such  railroad  track,  and  embracing. the  same,  together  with 
all  the  stations  and  improvements  thereon,  commencing  at 
a  point  where  such  railroad  track  crosses  the  boundary  line 
in  entering  the  county,  city,  town  or  village,  and  extending 
to  the  point  where  such  track  crosses  the  boundary  line 
leaving  such  county,  city,  town  or  village,  or  to  the  point 
of  termination  in  the  same,  as  the  case  may  be,  containing 
acres,  more  or  less,  (inserting  name  of  county,  town- 
ship, city,  town  or  village  boundary  line  of  same,  and  num- 
ber of  acres,  and  length  in  feet,)  and  when  advertised  or 
sold  for  taxes,  no  other  description  shall  be  necessary. 

"Sec,  43.  The  value  of  the  'railroad  track'  shall  be  listed 
and  taxed  in  the  several  counties,  towns,  villages,  districts 
and  cities,  in  the  proportion  that  the  length  of  the  main 
track  in  such  county,  town,  village,  district  or  city  bears  to 
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the  whole  length  of  the  road  in  this  State,  except  the  value 
of  the  side  or  second  track,  and  all  turn-outs,  and  all  station 
houses,  depots,  machine  shops,  or  other  buildings  belonging 
to  the  road,  which  shall  be  taxed  in  the  county,  town,  vil- 
lage, district  or  city  in  which  the  same  are  located. 

"Sec.  46.  The  tools  and  materials  for  repairs,  and  all 
other  personal  property  of  any  railroad  except  'rolling 
stock,'  shall  be  listed  and  assessed  in  the  county,  town,  vil- 
lage, district  or  city  wherever  the  same  may  be  on  the  first 
day  of  May.  All  real  estate,  including  the  stations  and 
other  buildings  and  structures  thereon,  other  than  that  de- 
nominated 'railroad  track,'  belonging  to  any  railroad,  shaD 
be  listed  as  lands  or  lots,  as  the  case  may  be,  in  the  county, 
town,  village,  district  or  city  where  the  same  are  located." 

It  is  apparent  from  these  sections  of  the  Revenue  act 
that  the  real  estate  of  all  railroad  corporations  in  this  State 
is  divided  into  two  classes,  viz.,  "railroad  track,"  and  all 
real  estate  other  than  that  denominated  "railroad  track.'* 
Section  40  requires  every  person,  company  or  'corporation 
owning,  operating  or  constructing  a  railroad  in  this  State 
to  return  all  the  taxable  property  of  such  railroad  as  pro- 
vided by  said  act;  and  section  41,  that  in  1873,  and  when 
required,  the  said  persons,  companies  or  corporations  shall 
make  and  file  with  the  county  clerks  of  the  counties  in  which 
the  railroad  may  be  located,  a  statement  or  schedule  show- 
ing the  "property  held  for  right  of  way,"  etc.  The  fore- 
going sections  clearly  show  that  it  was  the  legislative  will 
that  all  property  used  for  right  of  way  purposes  and  prop- 
erly denominated  in  said  act  as  "railroad  track"  should  be 
returned  as  such  by  the  railroad  corporation  owning,  oper- 
ating or  constructing  the  railroad  over  or  upon  such  right 
of  way,  and  that  the  assessment  thereof  should  be  made  by 
the  State  Board  of  Equalization  and  not  by  the  local  as- 
sessors. And  this  is  true  whether  the  railroad  corporation 
owning,  operating  or  constructing  the  railroad  which  oc- 
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cupies  said  right  of  way  owns  the  fee  in  said  right  of  way 
or  only  an  easement  therein,  or  is  only  lessee  thereof. 

In  Huck  V.  Chicago  and  Alton  Railroad  Co.  86  111.  352, 
the  Chicago  and  Alton  Railroad  Company  leased,  as  its 
charter  provided  it  should  have  power  to  do,  certain  lines 
of  railroads,  and  it  was  held  that  the  lines  so  leased  were 
the  property  of  the  Chicago  and  Alton  Railroad  Company 
for  the  purpose  of  taxation.  On  page  354  the  court  said : 
"The  Revenue  law  requires  'every  person,  company  or  cor- 
poration, owning,  operating  or  constructing  a  railroad,  to 
return  a  schedule  of  the  taxable  property  of  such  railroad' 
for  taxation.  (Rev.  Stat.  1874,  p.  865,  sec.  40.)  And  the 
rolling  stock  is  to  be  listed  and  taxed  in  the  several  coun- 
ties, towns,  villages,  districts  and  cities  in  the  proportion 
that  the  length  of  the  main  track  used  or  operated  in  such 
county,  town,  village,  district  or  city  bears  to  the  whole 
length  of  the  road  used  or  operated  by  such  person,  com- 
pany or  corporation,  whether  owned  or  leased  by  him  or 
them  in  whole  or  in  part.  We  think  it  very  clear  from  the 
corporate  powers  conferred  by  its  charter,  the  terms  of  the 
leases  and  the  provisions  of  the  Revenue  law  referred  to, 
that  the  Chicago  and  Alton  Railroad  Company  is,  for  all 
purposes  of  taxation  at  least,  if  not  for  all  other  purposes, 
to  be  regarded  as  the  owner  of  all  the  leased  property. — 
See,  also,  Kennedy  v.  St,  Louis,  Vandalia  and  Terre  Haute 
Railroad  Co.  62  111.  396." 

In  Chicago,  Mihvaiikee  and  St.  Paul  Railway  Co.  v. 
Grant,  167  111.  489,  ejectment  was  brought  by  Grant  against 
the  railroad  company  to  recover  a  tract  of  land  which 
formed  a  part  of  the  railroad  company's  right  of  way.  The 
railroad  company,  to  show  title  in  itself,  relied  upon  color 
of  title,  possession  and  payment  of  taxes  for  seven  years. 
It  was  conceded  that  the  railroad  company  had  color  of 
title  and  had  been  in  possession  for  more  than  seven  years 
and  that  it  had  paid  taxes  on  the  property  for  six  years. 
As  to  the  seventh  year,  it  was  claimed  the  assessment  by 
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the  State  Board  of  Equalization  was  void,  as  at  that  time 
the  railroad  company  did  not  have  title  to  the  land.  The 
court  held,  however,  that  taxes  levied  upon  an  assessment 
by  the  State  Board  of  Equalization  against  the  right  of  w^ay 
as  *Vailroad  track"  was  legal,  though  the  railroad  company's 
claim  of  title  to  the  land  had  not  ripened  into  title,  by  the 
operation  of  the  Statute  of  Limitations,  at  the  time  the 
assessment  was  made  by  the  State  Board  of  Equalization. 

These  cases,  we  think,  are  conclusive  of  the  question 
involved  in  this  case  and  controlling.  If,  however,  the 
question  be  treated  as  one  of  first  impression  in  this  court, 
we  think  it  clear  that  every  railroad  company  owning,  op- 
erating or  constructing  a  railroad  in  this  State  should  re- 
turn the  property  used  by  it  for  right  of  way  as  "railroad 
track/'  and  that  the  State  Board  of  Equalization  should 
assess  said  right  of  way  as  "railroad  track"  without  stop- 
ping to  examine  the  title  of  each  tract  of  land  under  which 
the  land  used  for  right  of  way  is  held,  and  if  the  land  is 
used  as  "railroad  track"  it  should  be  assessed  by  the  State 
Board  of  Equalization,  regardless  of  where  the  fee  title 
rests.  In  People  v.  State  Board  of  Bqualu:ation,  205  111. 
296,  the  court  said :  "The  statute  clearly  contemplates  that 
the  right  of  way  of  a  railroad  company,  for  the  purposes 
of  assessment,  shall  be  treated  as  a  unit,  and  that  the  as- 
sessment of  its  real  estate  used  for  right  of  way  purposes 
shall  be  apportioned  among  all  the  counties,  cities,  etc., 
through  which  the  road  runs.  ♦  *  *  This  method  of 
assessment  has  been  in  force  in  this  State  for  many  years 
and  is  equitable  and  fair.  *  ♦  *  The  cost  of  construc- 
tion in  a  particular  town  or  county  affords  no  criterion  of 
the  value  of  that  portion  of  the  road,  for  every  mile  of  the 
road  is  equally  indispensable  to  its  existence  as  a  whcJe, 
and  contributes,  proportionately,  to  its  principal  earnings. 
*  *  *  The  franchise  extends  to  the  entire  corporate  prop- 
erty and  it  is  not  possible  that  it  can  be  divided.  It  must, 
if  assessed  at  all,  be  assessed  as  an  entirety,  and  this,  as  we 
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have  already  shown,  may  be  in  connection  with  the  prop- 
erty to  which  it  is  attached.  *  *  ♦  A  railroad  is  a  unit, 
and  for  the  purposes  of  assessment  its  right  of  way  must 
be  treated  as  a  whole.  *  *  *  The  track  of  the  road  is 
but  one  track  from  one  end  of  it  to  the  other,  and  except 
in  its  use  as  one  track  is  of  little  value." 

If  it  were  held  the  local  assessors  could  assess  such  por- 
tions of  the  rights  of  way  of  railroad  corporations  in  the 
State  as  private  parties  appear  to  own  or  have  an  interest 
in,  in  fee  or  otherwise,  the  effect  would  be  to  cut  continuous 
lines  of  railroad  into  many  parts,  and  these  parts  would  be 
assessed  for  taxation,  not  according  to  their  character  as 
railroad  property,  but  according  to  the  business  of  the  per- 
sons or  corporation  owning  the  fee.  The  statute,  for  the 
purpose  of  taxation,  makes  the  railroad  corporation  using 
the  right  of  way  the  owner  of  the  land  comprising  the  right 
of  way.  This  method  of  assessment  does  not  have  the  ef- 
fect to  exempt  any  of  the  right  of  way  from  taxation,  as 
its  full  value  will  be  assessed  against  the  property  as  **rail- 
road  track,*'  and  if  any  part  of  the  premises  returned  by  a 
railroad  company  as  "railroad  track**  is  not  right  of  way 
and  should  be  assessed  by  the  local  assessor,  this  should  be 
done,  but  the  local  assessor  should  so  describe  the  portion 
of  the  premises  assessed  by  him  that  it  may  be  identified. 
Illinois  Central  Railroad  Co.  v.  CavinSy  238  111.  380. 

We  think  it  is  too  clear  for  argument,  in  view  of  the 
statute  and  the  adjudicated  cases,  that  a  railroad  company's 
right  of  way  must  be  assessed  as  a  unit;  that  the  only  as- 
sessing body  which  can  assess  such  right  of  way  is  the  State 
Board  of  Equalization ;  that  such  board  is  given  full  power 
to  assess  real  estate  owned  or  operated  by  a  railroad  com- 
pany as  right  of  way,  and  that  the  jurisdiction  of  the  State 
Board  of  Equalization  is  exclusive  over  the  class  of  prop- 
erty designated  by  the  statute  as  "railroad  track"  for  assess- 
ment purposes,  whether  held  by  a  railroad  company  in  fee 
or  for  years,  or  otherwise.    In  other  words,  that  the  use  to 
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which  the  property  is  devoted,  and  not  where  the  fee  title 
rests,  determines  which  of  the  assessing  bodies, — that  is, 
the  State  Board  of  Equalization  or  local  assessors, — shall 
assess  property  in  use  by  a  railroad  company  for  right  of 
way  purposes. 

The  judgment  of  the  county  court  will  be  reversed. 

Judgment  reversed. 


The  People  ex  rel,  John  E.  George,  County  Collector,  Ap- 
pellee, vs.  The  Wabash  Railroad  Company,  Appellant. 

Opinion  Hied  February  25,  ipii, 

1.  Practice — when  exception  to  judgment  in  tax  case  is  suffi- 
ciently shown  by  bill  of  exceptions,  A  recital  in  the  judgment  or- 
der of  the  court,  contained  in  the  bill  of  exceptions  in  a  proceeding 
to  collect  a  tax,  to  the  effect  that  the  court  overrules  all  other  ob- 
jections and  that  judgment  be  entered  against  the  property,  "to 
which  judgment  of  the  court  overruling  said  objections  the  said  ob- 
jector, by  its  attorneys,  then  and  there  excepts,"  sufBciently  shows 
an  exception  to  the  judgment  of  the  court  and  not  merely  to  its 
action  in  overruling  the  objections. 

2.  Taxes — what  does  not  show  a  contingency  under  section  14 
of  Roads  and  Bridges  act.  To  certify,  merely,  that  the  additional 
levy  is  needed  for  the  purpose  of  "building  and  repairing  bridges" 
or  for  "building  new  bridges"  does  not  show  a  contingency  within 
the  meaning  of  section  14  of  the  Roads  and  Bridges  act,  as  it  is 
for  such  purposes,  unless  some  contingency  exists,  that  the  regular 
levy  is  authorized  by  section  13  of  such  act. 

3.  Same — the  tax  "for  opening  new  roads"  cannot  be  levied  as 
an  additional  tax  under  section  14.  Section  15  of  the  Roads  and 
Bridges  act  provides  a  method  for  making  an  additional  levy  to 
pay  damages  allowed  or  agreed  upon  for  laying  out  new  roads,  and 
hence  the  "opening  of  new  roads"  is  not  such  a  contingency  as  is 
contemplated  by  section  14  of  said  act,  and  the  putting  of  ncwr 
roads  in  condition  after  they  have  been  opened  must  be  paid  for 
by  the  regular  levy  under  section  13. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 
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HoGAN  &  WalItACE,  for  appellant. 

W.  H.  Stead,  Attorney  General,  Arthur  Yockey, 
State's  Attorney,  and  Fred  H.  Hand,  (June  C.  Smith, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  rendered  by  the 
county  court  of  Christian  county  at  the  June  term,  1910, 
against  the  property  of  appellant,  the  Wabash  Railroad 
Company,  for  delinquent  road  and  bridge  taxes  of  the 
towns  of  May  and  Taylorville,  in  said  county.  The  prin- 
cipal objections  filed  by  the  railroad  company  in  the  county 
court  were,  that  the  tax  in  each  town  was  in  excess  of  the 
amount  which  could  lawfully  be  levied  for  road  and  bridge 
purposes,  and  that  no  contingency  existed  for  the  making 
of  an  additional  levy. 

It  appears  from  the  record  that  the  taxes  were  extended 
upon  certificates  of  the  town  clerks  of  the  respective  towns 
showing  an  additional  levy  of  twenty-five  cents  on  each 
$100  valuation  of  property,  made  by  the  commissioners  of 
highways  with  the  consent  of  the  board  of  town  auditors 
and  assessor.  The  proceedings  by  which  this  additional 
levy  was  sought  to  be  made,  in  each  instance  consisted  of 
the  making  of  a  certificate  by  the  highway  commissioners 
to  the  board  of  town  auditors  and  assessor,  the  giving  of 
consent,  in  writing,  by  the  board  of  town  auditors  and  as- 
sessor to  an  additional  levy  of  twenty-five  cents  on  each 
$100  valuation  of  property  in  the  town,  and  the  making  of 
a  certificate  by  the  highway  commissioners  levying  thirty- 
six  cents  on  each  $100  valuation  for  road  and  bridge  pur- 
poses and  for  the  payment  of  any  oustanding  orders  drawn 
on  their  treasurer,  and  an  additional  twenty-five  cents  on 
each  $100  valuation  in  pursuance  of  the  written  consent  of 
the  board  of  town  auditors  and  assessor.    In  the  case  of  the 
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attempted  levy  of  the  additional  sum  of  twenty-five  cents 
on  each  $ioo  valuation  by  the  highway  commissioners  of 
the  town  of  May,  the  commissioners,  at  their  meeting  in 
September,  1909,  certified  to  the  board  of  town  auditors 
and  assessor  that  "by  reason  of  the  following  contingency 
which  exists  in  said  town,  to-wit,  building  and  repairing 
bridges,  a  greater  levy  is  needed  than  can  be  provided  for 
by  a  rate  of  thirty-six  cents  on  each  $100  valuation,  as 
provided  in  section  13  of  the  Road  and  Bridge  act"  The 
board  of  town  auditors  and  assessor  thereupon  gave  their 
written  consent  to  "an  additional  levy  of  twenty-five  cents 
on  each  $100  valuation  to  be  made  by  the  highway  com- 
missioners of  said  town  by  reason  of  the  following  contin- 
gency which  exists  in  said  town,  to-wit,  building  bridges, 
as  provided  for  in  section  14  of  the  Road  and  Bridge  act." 
On  the  same  day  the  commissioners  made  another  certifi- 
cate, in  which  it  was  stated  that  the  rate  per  cent  finally 
agreed  upon  and  levied  for  road  and  bridge  purposes  and 
for  the  payment  of  any  outstanding  orders  drawn  on  their 
treasurer,  under  the  provisions  of  section  13  of  the  Road 
and  Bridge  act,  was  thirty-six  cents  on  each  $100,  and  that 
they  also  thereby  levied  "the  additional  sum  of  twenty- 
five  cents  on  each  $100  valuation  under  the  provisions  of 
section  14  of  said  act,  in  pursuance  of  the  consent  of  the 
board  of  town  auditors  above  given  in  writing,  for  the  spe- 
cific contingency  above  mentioned."  These  certificates  and 
the  written  consent  of  the  board  of  town  auditors  and  as- 
sessor were  filed  with  the  town  clerk,  and  copies  of  the 
same  were  certified  by  him  to  the  county  clerk  as  authorit>' 
for  the  extension  of  the  taxes  to  which  objection  is  made 
by  appellant.  The  same  procedure  was  followed  in  the 
town  of  Taylorville,  the  only  difference  in  the  instruments 
filed  with  the  town  clerk  being  that  the  contingency  speci- 
fied therein  is  "for  building  new  bridges  and  opening  new 
roads." 
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Appellant  contends  that  these  levies  were  void  because 
the  certificates  of  the  highway  commissioners  and  the  writ- 
ten consent  of  the  board  of  town  auditors  and  assessor  fail 
to  disclose  any  contingency  requiring  an  additional  levy  un- 
der the  provisions  of  section  14  of  the  Road  and  Bridge 
act.  Appellee  insists  that  appellant  preserved  no  exception 
to  the  rendition  of  the  judgment,  and  is  therefore  not  in  a 
position  to  urge  any  error  of  the  court  as  ground  for  re- 
versal. 

The  judgment  order  of  the  court  is  contained  in  the 
bill  of  exceptions  as  well  as  in  the  transcript  of  the  court 
record.  The  only  recital  in  the  bill  of  exceptions  of  the 
action  of  the  court  in  overruling  the  objections  is  contained 
in  the  judgment  order.  After  the  preliminary  recitals  as 
to  the  filing  of  objections,  the  hearing  thereon,  the  argu- 
ment of  counsel,  etc.,  and  the  sustaining  of  one  objection 
not  involved  in  this  appeal,  the  judgment  order  continues: 
"It  IS  further  ordered  by  the  court  that  all  other  objections 
interposed  by  said  objector  be  and  the  same  are  hereby 
overruled.  It  is  therefore  considered  by  the  court  that 
judgment  be  entered  against  the  property.  ♦  *  *  To 
which  judgment  of  the  court  overruling  said  objections  the 
said  objector,  by  its  attorneys,  then  and  there  excepts  and 
prays  an  appeal,"  etc.  It  is  contended  by  appellee  that  this 
does  not  constitute  an  exception  to  the  judgment  but  is 
merely  an  exception  to  the  action  of  the  court  in  overruling 
the  objections.  This  contention  is  too  hypercritical.  The 
exception  is  to  the  judgment  of  the  court.  The  action  of 
the  court  in  overruling  the  objections  did  not  constitute  a 
judgment,  and  without  the  judgment  which  followed  would 
not  warrant  the  sale  of  objector's  property.  Had  the  ex- 
ception been  expressly  to  the  action  of  the  court  in  over- 
ruling the  objections  then  there  would  be  basis  for  appel- 
lee's contention,  but  the  exception  is  "to  which  judgment 
of  the  court,"  and  can  refer  only  to  the  judgment  entered. 
The  words  "overruling  said  objections"  can  be  treated  as 
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surplusage,  or,  as  would  more  likely  conform  to  the  facts, 
the  whole  recital  as  to  the  exception  may  be  treated  as  a 
record  of  the  taking  of  an  exception  to  both  the  action  of 
the  court  in  overruling  the  objections  and  in  entering  judg- 
ment. By  this  exception  the  questions  here  presented  were 
properly  preserved  for  review. 

The  objections  to  the  road  and  bridge  taxes  of  both  the 
towns,  May  and  Taylorville,  should  have  been  sustained. 
To  certify,  merely,  that  the  additional  levy  is  needed  for  the 
purpose  of  "building  and  repairing  bridges"  or  for  ''build- 
ing new  bridges"  does  not  state  a  contingency  within  the 
meaning  of  section  14  of  the  Road  and  Bridge  act.  (Peo- 
ple V.  Kankakee  and  Southwestern  Railroad  Co.  237  111. 
362.)  ^  It  is  for  such  purposes  that  the  regular  levy  au- 
thorized by  section  13  of  the  act  is  provided.  A  bridge 
or  bridges  might  be  destroyed  or  impaired  by  a  force  of 
such  a  character  as  to  create  the  contingency  that  said  sec- 
tion 14  was  designed  to  meet,  but  the  certificates  fail  to 
show  any  such  situation. 

The  contingency  specified  in  the  certificate  of  the  high- 
way commissioners  of  the  town  of  Taylorville,  "for  open- 
ing new  roads,"  is  not  such  a  contingency  as  is  contem- 
plated by  said  section  14,  Section  15  of  the  Road  and 
Bridge  act  provides  the  method  for  making  an  additional 
tax  levy  to  pay  the  damages  allowed  or  agreed  upon  for 
laying  out  new  roads,  and  the  funds  necessary  for  improv- 
ing such  new  roads  and  putting  them  in  a  suitable  condi- 
tion to  be  used  by  the  public  after  they  have  been  opened 
must  be  raised  by  the  levy  for  the  ordinary  road  and  bridge 
purposes  provided  for  in  said  section  13. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  sustain  the  objec- 

Rcvcrsed  and  remanded,  with  directions. 
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The  Commissioners  of  Highways  of  Cold  Spring 
Township,  Plaintiffs  in  Error,  vs.  Thomas  Bruner, 
Defendant  in  Error. 

Opinion  Hied  February  25,  iQii. 

Appeals  and  errors — a  freehold  is  not  involved  in  suit  before 
justice  of  peace  for  obstructing  highway.  An  action  of  debt  for 
obstructing  a  public  highway  does  not  involve  a  freehold  when 
begun  before  a  justice  of  the  peace,  as  a  justice  of  the  peace  has 
no  jurisdiction  to  determine  a  question  of  freehold;  and  in  such 
case  the  fact  that  there  was  an  appeal  to  the  circuit  court  does  not 
bring  in  the  question  of  freehold. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county; 
the  Hon.  A.  M.  Rose,  Judge,  presiding. 

Richardson  &  Whitaker,  and  W.  E.^  Lowe,  for  plain- 
tiffs in  error. 

Chafee  &  Chew,  for  defendant  in  error. 

Per  Curiam  :  This  was  an  action  of  debt  under  sec- 
tion 71  of  the  Road  and  Bridge  act,  brought  by  plaintiffs  in 
error  against  defendant  in  error  before  a  justice  of  the  peace 
for  obstructing  a  public  highway.  A  trial  in  the  justice's 
court  resulted  in  a  judgment  against  defendant  in  error  for 
three  dollars  and  costs,  i^rom  that  judgment  he  appealed 
to  the  circuit  court  of  Shelby  county.  A  hearing  in  that 
court  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  defendant  in  error.  This  is  a  writ  of  error  sued  out  of 
this  court  to  review  the  judgment  of  the  circuit  court. 

The  writ  was  evidently  sued  out  of  this  court  under  the 
impression  that  a  freehold  was  involved.  A  justice  of  the 
peace  has  no  jurisdiction  to  determine  a  freehold,  and  we 
have  held  that  where  an  action  for  obstructing  a  public 
highway  is  begun  before  a  justice  of  the  peace  a  freehold 
is  not  involved.    (Tozmi  of  Audubon  v.  Hand,  223  111.  367; 
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Village  of  Dolton  v.  Dolton,  201  id.  155.)  The  writ  should 
have  been  sued  out  of  the  Appellate  Court.  The  case  is 
therefore  transferred  to  the  Appellate  Court  for  the  Third 

°*^*^^^^-  Case  transferred. 


The  People,  for  use  of  State  Board  of  Health,  Defendant 
in  Error,  vs.  J.  Gartenstein,  Plaintiff  in  Error. 

Opinion  filed  February  25,  ipjj, 

1.  Constitutional  law — words  specified  in  section  jj  of  arti- 
cle 6  of  constitution  tmist  be  used  if  suit  is  a  prosecution.  If  a 
suit  is  a  prosecution  within  the  meaning  of  section  33  of  article  6 
of  the  constitution  the  court  cannot  dispense  with  the  requirement 
that  such  prosecution  shall  be  carried  on  "in  the  name  and  by  the 
authority  of  the  People  of  the  State  of  Illinois,"  and  conclude  with 
the  words  "against  the  peace  and  dignity  of  the  same,"  and  the 
omission  of  such  words  may  be  taken  advantage  of  on  motion  in 
arrest  or  on  writ  of  error. 

2.  Same — meaning  of  the  word  "prosecutions,"  as  used  in  sec- 
tion 23  of  article  6  of  the  constitution.  The  word  "prosecutions,** 
as  used  in  section  33  of  article  6  of  the  constitution,  requiring 
prosecutions  to  be  in  a  certain  form,  me^ns  prosecutions  of  a  pub- 
lic or  criminal  character,  and  concerns  the  mode  of  formal  accu- 
sation of  offenders  by  presentment  or  indictment  by  a  grand  jury 
or  by  information. 

3.  Same — information  in  nature  of  quo  zvarranto  is  to  some  ex- 
tent a  prosecution.  An  information  in  the  nature  of  quo  warranto 
is  the  substitute  for  the  ancient  writ  of  quo  warranto,  and  was, 
when  introduced,  essentially  a  criminal  method  of  prosecution  to 
punish  encroachments  upon  the  prerogative  of  the  crown,  and  it 
still  retains  that  character  to  the  extent  that  the  proceedings  arc 
in  the  name  of  the  People  and  criminal  in  form,  for  the  double 
purpose  of  punishing  the  usurper  and  ousting  him  from  the  enjoy- 
ment of  the  franchise. 

4.  Same — an  action  of  debt  to  recover  a  penalty  for  practicing 
medicine  without  a  license  is  not  a  "prosecution"  It  is  not  a 
crime,  either  at  the  common  law  or  by  statute,  to  practice  medicine 
without  a  license,  and  an  action  of  debt  to  recover  the  penalty 
provided  by  statute  for  practicing  medicine  without  a  license  is 
not  a  "prosecution,"  within  the  meaning  of  section  33  of  article  6 
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of  the  constitution,  but  is  a  civil  action,  and  the  rules  of  criminal 
pleading  and  procedure  do  not  apply. 

5.  Same — fact  that  defendant  may  be  committed  to  jail  to  col- 
lect debt  does  not  make  the  suit  a  prosecution.  The  fact  that  the 
defendant  to  an  action  of  debt  to  recover  the  penalty  for  practicing 
medicine  without  a  license  may  be  committed  to  jail  as  a  method 
of  collecting  the  penalty  does  not  fi-x.  the  character  of  the  suit  as  a 
prosecution,  as  meant  by  section  33  of  article  6  of  the  constitution. 

6.  Same — provision  of  Municipal  Court  act  for  review  of  judg- 
ments on  writ  of  error  is  not  invalid.  The  provision  of  the  Mu- 
nicipal Court  act  for  a  review  of  the  judgments  of  such  court  by 
writ  of  error  from  the  Supreme  Court  or  Appellate  Court  is  not 
in  violation  of  section  26  of  article  6  of  the  constitution,  as  that 
section  relates  only  to  such  appeals  to  the  criminal  court  as  may 
be  allowed  by  statute,  and  there  is  no  statute  providing  for  an  ap- 
peal from  the  judgments  of  the  municipal  court 

7.  Appeals  and  errors — appeal  cannot  be  taken  from  munici- 
pal court  to  criminal  court.  Section  26  of  article  6  of  the  consti- 
tution authorizes  the  criminal  court  of  Cook  county  to  exercise 
the  same  jurisdiction  as  circuit  courts  in  criminal  matters  in  that 
county  and  provides  that  such  appeals  as  may  be  allowed  by  law 
shall  be  taken  to  that  court,  but  there  is  no  statute  allowing  an  ap- 
peal to  that  court  from  the  municipal  court  of  Chicago,  and  no 
one  can  prosecute  an  appeal  by  virtue  of  the  constitution  alone. 

8.  Same — error  in  denying  an  appeal  to  certain  court  does  not 
render  judgment  erroneous.  Even  though  it  were  error  to  deny 
an  appeal  from  the  municipal  court  to  the  criminal  court  of  Cook 
county,  such  error  would  not  render  the  judgment  of  the  munici- 
pal court  erroneous  nor  require  a  reversal  thereof  by  the  Supreme 
Court  on  writ  of  error. 

9.  Same — zvhen  appeal  cannot  be  allowed.  No  appeal  can  be 
allowed  in  the  absence  of  a  statute  authorizing  such  appeal  and 
fixing  the  terms  and  conditions  thereof. 

/ 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  John  C.  Scovel,  Judge,  presiding. 

Louis  Greenberg,  and  Henry  A.  Berger,  for  plaintiff 
in  error: 

All  prosecutions  must  be  carried  on  "in  the  name  and 
by  the  authority  of  the  People  of  the  State  of  Illinois,"  and 
conclude  "against  the  peace  and  dignity  of  the  same."  This 
is  a  mandatory  requirement.    Proceedings  carried  on  vvith- 
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out  it  are  void.  Const.  1870,  art.  6,  sec.  33 ;  Donnelly  v. 
People,  II  111.  552. 

Practicing  medicine  without  a  license  is  made  an  of- 
fense by  statute.  Kurd's  Stat.  chap.  91,  pars.  13,  14;  Peo- 
ple V.  Langdon,  219  111.  189;  Bratsch  v.  People,  195  id.  165. 

A  prosecution  in  quo  zvarranto  proceedings,  while  a 
civil  case,  must  be  carried  on  "in  the  name  and  by  the  au- 
thority of  the  People  of  the  State  of  Illinois,"  and  should 
conclude  "against  the  peace  and  dignity  of  the  same."  Hay 
V.  People,  59  111.  94;  Donnelly  v.  People,  11  id.  552. 

A  proceeding  by  quo  warranto  is  a  civil  case.  Ensfnitt- 
ger  v.  People,  47  111.  384. 

All  appeals  in  quasi  criminal  cases  in  Cook  county  must 
be  taken  to  the  criminal  court.  Const.  1870,  art.  6,  sec.  26; 
Bratsch  v.  People,  195  111.  165. 

W.  H.  Stead,  Attorney  General,  and  Joel  C.  Fitch, 
(J.  Kent  Greene,  of  counsel,)  for  the  People: 

The  provision  of  section  33  of  article  6  of  the  consti- 
tution of  1870  that  all  prosecutions  shall  be  caroried  on  "in 
the  name  and  by  the  authority  of  the  People  of  the  State 
of  IlHnois,"  and  conclude  **against  the  peace  and  dignity  of 
the  same,"  does  not  refer  to  a  civil  action  to  recover  a  pen- 
alty imposed  by  statute.  It  refers  to  prosecutions  that  are 
criminal  in  form.    Newton  v.  People,  72  111.  507. 

An  action  of  debt  to  recover  a  penalty  imposed  by  stat- 
ute is  a  civil  suit,  and  where  the  act  prohibited  was  not  a 
crime  at  the  common  law  and  is  not  made  a  misdemeanor 
or  a  crime  by  the  statute  forbidding  it,  the  action  is  not 
criminal  in  nature  and  not  a  criminal  prosecution  in  any 
sense.  Partridge  v.  Snyder,  78  111.  519;  Webster  v.  Peo- 
ple, 14  id.  365;  Nezvton  v.  People,  72  id.  507;  Havana  y. 
Biggs,  58  id.  483;  Mitchell  v.  State,  12  Neb.  538;  State 
V.  Hayden,  32  Wis.  663 ;  State  v.  Grove,  yy  id.  448. 

The  right  to  an  appeal  does  not  exist  unless  expressly 
given  by  statute.    Drainage  Comrs,  v.  Harms,  238  111.  414; 
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Schooner  Coftstitution  v.  Woodworth,  i  Scam.  511;  Ward 
V.  People,  13  111.  63s;  Kemper  v.  Waverly,  81  id.  278; 
Moore  v.  Wakefield,  47  id.  167;  Skinner  v.  La^^  FiVw 
Avenue  Co.  57  id.  151. 

Section  26  of  article  6  of  the  constitution  of  1870  did 
not  grant  the  right  of  appeal  to  the  criminal  court  of  Cook 
county,  but  merely  provided  that  if  appeals  should  be  al- 
lowed by  law  they  should  be  taken  to  the  criminal  court. 
Ingrahant  v.  People,  94  111.  428. 

A  constitutional  provision  which  authorizes  an  appeal 
requires  legislation  to  make  it  effective.  Drainage  Comrs. 
V.  Harms,  238  111.  414. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

An  action  of  debt  was  begim  in  the  municipal  court  of 
the  city  of  Chicago  by  the  People  of  the  State  of  Illinois, 
for  the  use  of  the  State  Board  of  Health,  against  J.  Gar- 
tenstein, to  recover  the  statutory  penalty  of  $100  for  prac- 
ticing* medicine  without  a  license.  A  summons  was  issued 
and  served  upon  defendant  and  he  appeared  and  waived, 
in  writing,  a  trial  by  jury.  The  court  heard  the  evidence 
ajid  found  that  the  defendant  was  indebted  to  plaintiff  in 
the  sum  of  $100  as  such  penalty  and  rendered  judgment 
for  that  amount  and  costs,  and  ordered  that  the  defendant 
stand  committed  to  the  county  jail  until  the  debt  should  be 
paid  or  for  a  period  not  exceeding  thirty  days  from  the 
date  of  the  commitment.  The  defendant  prayed  an  appeal 
to  the  criminal  court  of  Cook  county,  which  the  court  re- 
fused to  grant,  and  a  writ  of  error  was  sued  out  from  this 
court  to  review  the  judgment. 

Counsel  for  plaintiff  in  error  state  the  following  points 
as  grounds  for  a  reversal  of  the  judgment:  First,  that 
there  was  a  violation  of  section  33  of  article  6  of  the  con- 
stitution ;   second,  that  the  court  erred  in  refusing  to  grant 
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an  appeal  to  the  criminal  court ;  third,  that  the  provision  of 
the  Municipal  Court  act  for  the  review  of  its  judgments  in 
criminal  and  qitasi  criminal  cases  by  this  court  or  the  Ap- 
pellate Court  is  in  conflict  with  the  constitution  and  void. 

Section  9  of  the  act  to  regulate  the  practice  of  medicine, 
in  force  July  i,  1899,  (Laws  of  1899,  p.  273,)  provides 
that  a  person  practicing  medicine  without  a  license  shall 
forfeit  and  pay  to  the  People  of  the  State  of  Illinois,  for 
the  use  of  the  State  Board  of  Health,  the  sum  of  $100  for 
the  first  offense  and  $200  for  each  subsequent  offense,  to 
be  recovered  in  an  action  of  debt  before  any  court  of  com- 
petent jurisdiction.  Section  33  of  article  6  of  the  consti- 
tution provides  that  all  prosecutions  shall  be  carried  on  "in 
the  name  and  by  the  authority  of  the  People  of  the  State 
of  Illinois,"  and  conclude,  "against  the  peace  and  dignity 
of  the  same,"  and  that  provision  was  not  complied  with  in 
the  statement  of  plaintiff's  claim  filed  under  the  provisions 
of  the  Municipal  Court  act.  Counsel  for  plaintiff  in  error 
contends  that  the  suit  was  a  prosecution  and  that  the  judg- 
ment must  be  reversed  for  a  failure  to  obey  the  constitu- 
tional mandate,  while  the  Attorney  General  insists  that  the 
question  cannot  be  raised  here  because  it  was  not  raised  in 
the  trial  court. 

Counsel  for  plaintiff  in  error  is  correct  in  his  position 
that  if  the  suit  was  a  prosecution  the  court  could  not  dis- 
pense with  words  which  are  essential  in  all  prosecutions  and 
advantage  of  their  omission  can  be  taken  on  motion  in  ar- 
rest or  on  error.  (Hay  v.  People,  59  111.  94.)  The  action 
of  debt,  however,  was  not  a  prosecution.  The  meaning  of 
the  word  * 'prosecutions"  was  judicially  determined  by  this 
court  in  Donnelly  v.  People,  11  111.  552,  where  the  court 
said :  'In  its  broadest  sense  the  word  'prosecutions'  would 
embrace  all  proceedings  in  the  courts  of  justice,  or  even 
elsewhere,  for  the  protection  or  enforcement  of  a  right  or 
the  punishment  of  a  wrong,  whether  of  a  public  or  private 
character.    The  word,  as  here  used,  however,  has  not  that 
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comprehensive  meaning,  but  signifies  prosecutions  of  a  pub- 
lic or  criminal  character.    When  used  in  this  sense  it  means 
the  mode  of  the  formal  accusation  of  offenders,  and  this 
may  be  by  presentment,  information  or  indictment."     At 
common  law  the  prosecution  of  offenders  was  by  formal 
accusation,  either  by  presentment  or  indictment  by  a  grand 
jury  or  by  information.     (4  Blackstone,  301.)     In  crimi- 
nal law  a  prosecution  is  the  institution  and  continuance 
of  a  criminal  proceeding,  as  by  indictment  or  information. 
(Webster's  Diet.)     The  meaning  given  to  the  constitu- 
tional provision  in  Donnelly  v.  People,  supra,  was  approved 
and  again  declared  in  Moutray  v.  People,  162  111.   194, 
where  the  case  under  consideration  was  distinguished  from 
the  case  of  Hay  V.  People,  supra,  which  was  an  informa- 
tion in  the  nature  of  quo  warranto,  and  the  argument  that 
if  such  an  information  for  the  enforcement  of  civil  rights 
is  a  prosecution  this  suit  must  also  be  regarded  as  a  prose- 
cution was  answered.     The  information  in  the  nature  of 
quo  warranto  is  the  substitute  for  the  ancient  writ  of  quo 
warranto,  and  when  the  proceeding  by  information  was  in- 
troduced it  was  essentially  a  criminal  method  of  prosecu- 
tion to  punish  encroachments  upon  the  prerogative  of  the 
crown.    It  still  retains  that  character  to  the  extent  that  the 
proceedings  are  in  the  name  of  the  People  and  criminal 
in  form,  for  the  double  purpose  of  punishing  the  usurper 
and  ousting  him  from  the  enjoyment  of  the  franchise.     (32 
Cyc.  1413;  23  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 599.) 
The  suit  in  this  case  was  neither  criminal  in  form  nor  sub- 
stance.    It  was  not  a  crime  at  common  law  to  practice 
medicine  without  a  license,  and  the  statute  does  not  make 
it  a  crime.     Where  an  offense  is  created  by  statute  and  a 
penalty  is  fixed  for  its  commission,  which  is  to  be  recovered 
by  an  action  of  debt  and  not  by  prosecution,  the  action  is 
civil  and  the  rules  of  criminal  pleading  and  procedure  do 
not  apply  to  it.    To  practice  medicine  without  a  license  is 
no  more  a  crime,  either  in  its  nature  or  by  the  statute,  than 
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to  peddle  without  a  license,  and  in  Webster  v.  People,  14 
111-  365,  where  the  action  was  to  recover  a  penalty  for  ped- 
dling without  a  license,  it  was  held  that  the  suit  was  not 
criminal,  either  in  form  or  substance ;  that  the  act  was  not 
an  offense  at  the  common  law  nor  indictable  under  the  stat- 
ute ;  that  it  was  not  necessary  to  prove  gaiilt  beyond  a  rea- 
sonable doubt,  and  that  either  party  might  appeal.  The  case 
of  Tozvn  of  Lewiston  v.  Proctor,  27  111.  414,  was  an  action 
to  recover  a  penalty  for  obstructing  a  village  street,  and  it 
was  held  that  the  rule  in  criminal  prosecutions  requiring  the 
jury  to  be  satisfied  of  the  defendant's  guilt  beyond  a  rea- 
sonable doubt  did  not  apply,  and  the  same  doctrine  has  been 
repeated  in  other  cases.  In  Town  of  Partridge  v.  Snyder, 
78  111.  519,  the  proceeding  was  to  recover  a  penalty  for 
obstructing  a  road,  and  it  was  held  to  be  a  civil  action  and 
not  criminal  nor  of  a  criminal  nature,  and  that  either  party 
might  appeal.  In  a  suit  before  a  justice  of  the  peace  to 
recover  a  fine  imposed  by  statute  upon  school  officers  for 
malfeasance  in  office  it  was  held  that  the  information  need 
not  be  in  writing  nor  in  the  name  of  the  People.  {Newton 
V.  People,  y2  111.  507.)  The  decision  could  only  rest  upon 
the  ground  that  the  suit  was  not  a  prosecution,  since  the 
fact  that  the  statute  does  not  provide  for  written  pleadings 
in  a  justice's  court  would  not  authorize  a  justice  of  the 
peace  to  dispense  with  a  constitutional  requirement.  The 
fact  that  the  amount  recovered  was  called  a  fine  did  not  de- 
termine the  nature  of  the  action,  but  the  real  essence  of  the 
thing  was  that  the  amount  recovered  was  a  penalty.  The 
same  rule  applies  here,  and  the  fact  that  the  defendant  may 
be  committed  to  jail  as  a  method  of  collecting  the  debt  does 
not  fix  the  character  of  the  suit  as  a  prosecution. 

The  second  claim  made  for  plaintiff  in  error  is,  that  the 
judgment  ought  to  be  reversed  because  the  court  refused  to 
grant  an  appeal  to  the  criminal  court.  If  the  court  erred  in 
that  respect  the  error  would  not  render  the  judgment  er- 
roneous or  require  a  reversal  of  it.     But  the  court  did  not 
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err.  The  argument  against  the  ruling  of  the  court  is  based 
on  section  26  of  article  6  of  the  constitution,  which  pro- 
vides that  the  criminal  court  shall  have  the  jurisdiction  of 
a  circuit  court  in  all  cases  of  criminal  and  quasi  criminal 
nature  arising  in  the  county  of  Cook  or  that  may  be  brought 
before  said  court  pursuant  to  law,  and  all  recognizances  and 
appeals  taken  in  said  county  in  criminal  and  quasi  criminal 
cases  shall  be  returnable  and  taken  to  said  court.  By  that 
provision  the  criminal  court  is  authorized  to  exercise  the 
same  jurisdiction  as  the  circuit  courts  in  criminal  matters, 
and  such  recognizances  and  appeals  as  are  provided  for  by 
statute  are  to  be  taken  to  that  court.  Neither  recognizances 
nor  appeals  can  be  taken  in  any  case  nor  to  any  court  ex- 
cept as  provided  by  statute,  (Drainage  Comrs.  v.  Harms , 
238  111.  414,)  and  the  General  Assembly  has  not  provided 
for  any  appeal  from  judgments  of  the  municipal  court.  The 
method  provided  for  the  review  of  judgments  of  the  mu- 
nicipal court  is  a  writ  of  error  from  this  court  or  the  Ap- 
pellate Court,  and  as  there  was  no  statute  authorizing  an 
appeal  from  the  municipal  court  to  the  criminal  court  and 
fixing  the  terms  and  conditions  of  such  appeal,  none  could 
be  allowed.  While  a  writ  of  error  is  a  writ  of  right,  no 
one  can  prosecute  an  appeal  merely  by  virtue  of  the  con- 
stitution. 

What  has  been  said  disposes  of  the  claim  that  the 
provision  of  the  Municipal  Court  act  for  a  review  of  its 
judgment  by  writ  of  error  is  in  violation  of  section  26  of 
article  6  of  the  constitution,  which  only  applies  to  appeals 
provided  for  by  statute. 

The  judgment  is  affirmed.  r    ,  ^    ^        , 

•^     **  Judgment  anirmed. 
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The  People  ex  reL  John  E.  George,  County  Collector, 
Appellee,  vs.  The  Cairo,  Vincennes  and  Chicago 
Railway  Company,  Appellant. 

Opinion  filed  February  3§,  ipii, 

1.  Taxes — park  and  library  tax  should  be  excluded  when  re- 
ducing city  tax.  Under  section  2  of  the  act  of  1909,  concerning  the 
reduction  of  tax  rates  by  the  county  clerk,  (Laws  of  1909,  p.  323,) 
the  park  tax  and  library  tax  should  be  excluded  before  reducing 
the  city  tax,  whether  the  city  has  a  population  of  more  or  less  than 
150,000,  and  in  either  case  the  minimum  rate  below  which  the 
county  clerk  cannot  reduce  the  city  tax  does  not  include  the  rate 
of  the  tax  for  park  or  library  purposes. 

2.  Upon  the  point  that  appellant  has  not  preserved  an  excep- 
tion to  the  judgment  below,  the  record  in  the  case  is  the  same  as 
the  record  in  People  v.  Wabash  Railroad  Co.  {ante,  p.  540,)  where 
it  was  held  that  the  exception  was  properly  preserved. 

Appeal  from  the  County  Court  of  Christian  county; 
the  Hon.  C.  A.  Prater,  Judge,  presiding. 

George  B.  Gillespie,  (L.  J.  Hackney,  Hogan  & 
Wallace,  and  Gillespie  &  Fitzgerald,  of  counsel,)  for 
appellant. 

W.  H.  Stead,  Attorney  General,  Arthur  Yockey, 
State's  Attorney,  and  Fred  H.  Hand,  (June  C.  Smith, 
of  counsel,)  for  appellee. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  rendered  by  the 
county  court  of  Christian  county,  at  the  June  term,  1910, 
against  the  property  of  appellant,  the  Cairo,  Vincennes  and 
Chicago  Railway  Company,  for  alleged  delinquent  taxes 
levied  by  the  city  of  Pana  for  park  purposes  and  for  library 
purposes.  The  county  clerk  extended  the  tax  levied  for 
city  purposes  at  the  rate  of  $1.20,  the  tax  levied  for  paric 
purposes  at  the  rate  of  eleven  cents  and  the  tax  levied  for 
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library  purposes  at  the  rate  of  ten  cents  on  each  $ioo  as- 
sessed valuation  of  taxable  property  in  the  city.  The  ob- 
jection interposed  by  appellant  in  the  county  court,  and  the 
only  ground  urged  for  reversal  in  this  court,  is,  that  the 
taxes  levied  for  park  purposed  and  for  library  purposes 
should  not  have  been  extended  as  separate  items,  but  should 
have  been  included  in  and  extended  with  the  taxes  levied 
for  city  purposes,  and  that  when  so  included  the  city  taxes 
are  in  excess  of  the  amount  authorized  by  law  to  the  extent 
of  the  amount  extended  for  park  and  library  purposes. 

It  is  contended  by  appellee  that  appellant  did  not  pre- 
serve any  exception  to  the  judgment  of  the  county  court. 
The  record  in  this  regard  is  in  the  same  condition  as  the 
record  in  the  case  of  People  v.  Wabash  Railroad  Co.  (ante, 
p.  540,)  and  as  we  there  held  that  an  exception  had  been 
properly  preserved  to  the  judgment  of  the  court  in  that 
case,  it  follows  that  appellant  properly  preserved  an  excep- 
tion to  the  judgment  from  which  this  appeal  was  taken  and 
that  appellee's  contention  in  this  regard  is  without  merit. 

Appellant  relies  upon  section  2  of  an  act  entitled  "An 
act  concerning  the  levy  and  extension  of  taxes,"  approved 
May  9,  190 1,  in  force  July  i,  1901,  as  amended  by  an  act 
approved  June  14,  1909,  in  force  July  i,  1909,  in  support 
of  its  contention  that  the  county  clerk  had  no  authority  to 
extend  the  taxes  levied  for  park  purposes  and  library  pur- 
poses separate  and  distinct  from  those  levied  for  city  pur- 
poses, and  that  the  rate  of  $1.20  on  each  $100  assessed 
valuation  of  taxable  property  in  the  city  was  the  highest 
rate  at  which  the  county  clerk  was  authorized  to  extend 
taxes  for  city  purposes,  including  those  levied  for  park  pur- 
poses and  library  purposes,  and  that  the  excess  of  twenty- 
one  cents  on  each  $100  assessed  valuation  which  was  ex- 
tended as  park  and  library  taxes  is  void  and  its  collection 
cannot  be  enforced.  That  section  provides  for  the  reduc- 
tion in  the  rates  of  certain  taxes  certified  to  the  county 
clerk   for  extension  when  the  aggregate  of  such  rates  ex- 
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ceeds  three  per  cent  of  the  assessed  valuation  of  the  prop- 
erty upon  which  such  taxes  are  required  to  be  extended. 

The  provision  of  the  section  in  regard  to  the  reduction 
in  the  rate  of  the  tax  levy  for  city  purposes  is  as  follows: 
"Provided,  further,  that  ir>  reducing  tax  levies  hereunder 
*  *  *  the  rate  per  cent  of  the  tax  levy  for  city  or  village 
purposes  (exclusive  of  library,  school  and  park  purposes) 
in  cities  and  villages  having  a  population  of  over  150,000 
shall  not  be  reduced  below  a  rate  of  $1.10  on  each  $100 
assessed  value,  and  the  rate  per  cent  of  the  school  tax  for 
educational  purposes  shall  not  be  reduced  below  a  rate  of 
$1.05  on  each  $100  assessed  value,  and  in  cities  and  villages 
having  a  population  of  less  than  150,000  shall  not  be  re- 
duced below  a  rate  of  $1.20,  exclusive  of  the  taxes  levied 
in  such  cities  or  villages  having  a  population  of  less  than 
150,000  for  the  payment  of  the  principal  of  and  the  interest 
on  bonded  indebtedness,  on  each  $100  assessed  value,  and 
the  rate  per  cent  of  the  school  tax  levy  for  educational  pur- 
poses shall  not  be  reduced  below  a  rate  of  $1.50  on  each 
$100  assessed  value.**     (Laws  of  1909,  p.  323.) 

By  a  stipulation  entered  into  between  the  parties  in  the 
county  court  it  was  made  to  appear  that  the  aggregate  of 
rates  of  tax  levies  certified  to  the  county  clerk  during  the 
year  1909  for  extension  against  the  taxable  property  in  the 
city  of  Pana,  exclusive  of  those  not  subject  to  reduction  by 
the  county  clerk  under  said  section  2,  was  $3.88  on  each 
$100  assessed  valuation  of  such  property,  requiring  a  reduc- 
tion of  22.7  per  cent  to  reduce  it  to  three  per  cent  of  the 
assessed  valuation  of  such  property ;   that  the  levy  for  city 
purposes,  exclusive  of  the  amount  levied  for  the  payment  of 
principal  and  interest  on  bonded  indebtedness,  was  $1.20, 
the  levy  for  park  purposes  eleven  cents  and  the  levy  for  li- 
brary purposes  ten  cents  on  each  $100  assessed  valuation  of 
taxable  property.    Appellant  argues  that  the  rate  of  tax  levT 
for  city  purposes  was,  in  fact,  $1.41  on  each  $100  assessed 
valuation  of  taxable  property,  being  the  aggregate  of  the 
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levies  for  city,  park  and  library  purposes,  and  that  it  was 
the  duty  of  the  county  clerk,  under  the  provisions  of  said 
section  2,  to  reduce  this  rate  to  $1.20  on  each  $100  assessed 
valuation,  that  rate  being  the  minimum  to  which  the  rate 
of  tax  levy  for  city  purposes  can  be  reduced  under  the  pro- 
visions of  said  section  2,  but  being  a  higher  rate  than  would 
remain  after  a  reduction  of  22.7  per  cent  in  the  rate  of 
$1.41  on  each  $100  assessed  valuation.  The  provisions  of 
said  section  2  do  not  sustain  this  contention.  Pana  is  a  city 
of  less  than  150,000  inhabitants,  and  the  statute  is  some- 
what obscure  as  to  the  method  of  reducing  the  tax  levies 
of  cities  having  a  population  of  less  than  150,000,  and  this 
obscurity  in  the  statute  has  furnished  the  ground  for  ap- 
pellant's contention.  In  the  case  of  cities  having  a  popula- 
tion of  more  than  150,000,  the  requirement  of  section  2 
that  the  levy  for  park  and  library  purposes  shall  be  excluded 
before  reducing  the  rate  of  tax  levy  for  city  purposes  is 
clear,  and  it  is  equally  clear  that  the  minimum  rate  of  $1.10 
on  each  $100  assessed  valuation,  below  which  the  county 
clerk  cannot  reduce  the  rate  of  tax  levy  for  city  purposes, 
does  not  include  the  rate  of  tax  levy  for  park  or  library 
purposes. 

Appellant  assumes  that  a  different  method  is  provided 
for  determining  the  reduction  to  be  made  in  the  rate  of 
tax  levy  for  city  purposes  in  the  case  of  cities  having  a 
population  of  less  than  150,000,  and  contends  that  the  tax 
levies  for  park  purposes  and  library  purposes  are  included, 
instead  of  excluded,  before  reducing  the  rate  of  tax  levy 
for  city  purposes,  and  that  the  minimum  rate  of  $1.20  on 
each  $100  assessed  valuation,  below  which  the  county  clerk 
cannot  reduce  the  rate  of  tax  levy  for  city  purposes,  in- 
cludes the  rate  of  tax  levy  for  park  or  library  purposes. 
This  position  taken  by  appellant  is  the  result  of  a  misappre- 
hension of  the  provisions  of  said  section  2.  A  literal  read- 
ing of  that  portion  of  the  language  of  section  2  above 
quoted,  relating  to  cities  having  a  population  of  less  than 
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150,000,  would  result  in  a  provision  that  "the  rate  per  cent 
of  the  school  tax  for  educational  purposes     *     *     *     in 
cities  and  villages  having  a  population  of  less  than  150,000 
shall  not  be  reduced  below  a  rate  of  $1.20,"  but  it  is  appar- 
ent from  the  words  following,  "exclusive  of  the  taxes  lev- 
ied in  such  cities  or  villages  having  a  population  of  less 
than  150,000  for  the  payment  of  the  principal  of  and  the 
interest  on  bonded  indebtedness,  on  each  $100,"  followed 
by  a  provision  that  the  rate  of  tax  levy  for  educational  pur- 
poses shall  not  be  reduced  below  $1.50  on  each  $100  as- 
sessed valuation,  that  such  was  not  the  legislative  intention. 
The  evident  purpose  of  the  legislature  was  that  the  preced- 
ing words,  "the  rate  per  cent  of  the  tax  levy  for  city  or 
village  purposes    (exclusive   of   library,   school   and  park 
purposes,)"  should  be  implied  as  the  subject  of  the  verb 
"shall,"  and  that  the  section  should  be  taken  to  read  as 
follows:     "The  rate  per  cent  of  the  tax  levy  for  city  or 
village  purposes  (exclusive  of  library,  school  and  park  pur- 
poses) in  cities  and  villages  having  a  population  of  over 
150,000  shall  not  be  reduced  below  a  rate  of  $1.10  on  each 
$100  assessed  value,     *     *     *     and  in  cities  and  villages 
having  a  population  of  less  than  150,000  shall  not  be  re- 
duced below  a  rate  of  $1.20,  exclusive  of  the  taxes  levied 
in  such  cities  or  villages  having  a  population  of  less  than 
150,000  for  the  payment  of  the  principal  of  and  the  inter- 
est on  bonded  indebtedness,  on  each  $100  assessed  value." 
This  result  is  obtained  by  merely  omitting  the  clause  limit- 
ing the  reduction  in  the  rate  per  cent  of  tax  for  educational 
purposes,  which  is  clearly  an  interpolation  between  the  two 
clauses  which  limit  the  reduction  in  the  rate  per  cent  of  tax 
levies   for  city  purposes.     Any  other  construction  would 
either  be  unwarranted  or  would  lead  to  absurdity. 

It  therefore  follows  that  said  section  2  requires  that  the 
levy  for  park  purposes  and  for  library  purposes  should  be 
excluded  before  reducing  the  rate  of  tax  levy  for  city  pur- 
poses, whether  the  levy  was  made  by  a  city  having  a  popu- 
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lation  of  more  or  of  less  than  150,000,  and  that  in  either 
case  the  minimum  rate,  below  which  the  county  clerk  can 
not  reduce  the  rate  of  tax  levy  for  city  purposes,  does  not 
include  the  rate  of  tax  levy  for  park  or  library  purposes. 

Appellant  does  not  contend  that  the  rates  of  tax  levy 
for  park  purposes  and  for  library  purposes  should  have 
been  reduced  22.7  per  cent,  and  whether  they  should  have 
been  so  reduced  is  not  before  us  for  determination. 

Having  disposed  of  the  only  question  presented  to  us 
for  determination  and  finding  no  error  in  the  ruling  of  the 
county  court  upon  that  question,  the  judgment  of  the  county 
court  will  be  affirmed.  Judgment  affirmed. 


The  East  St.  Louis,  Columbia  and  Waterloo  Rail- 
way, Appellee,  vs.  The  Illinois  State  Trust  Com- 
pany, Trustee,  Appellant. 

Opinion  filed  February  25,  ipil. 

I.  Appeals  and  errors — when  Supreme  Court  cannot  consider 
alleged  error  in  overruling  challenge  to  array.  The  Supreme  Court 
cannot  consider  alleged  error  in  overruling  a  challenge  to  the  ar- 
ray where  the  only  showing  in  regard  to  the  manner  in  which  the 
jury  was  summoned  is  by  an  affidavit  attached  to  the  motion  chal- 
lenging the  array  but  neither  the  motion  nor  the  affidavit  is  made 
a  part  of  the  record  by  bill  of  exceptions. 

2.  Same — when  alleged  error  in  overruling  motion  for  continu- 
ance cannot  he  considered.  Alleged  error  in  overruling  a  motion 
for  continuance,  made  in  a  condemnation  case  by  a  person  not  a 
party  to  the  suit,  upon  the  ground  that  the  defendant  was  a  mere 
trustee  and  that  the  beneficial  owners  should  be  made  parties,  can 
not  be  considered  by  the  Supreme  Court  where  no  exception  was 
taken  to  the  overruling  of  the  motion  and  the  bill  of  exceptions 
shows  nothing  in  regard  to  the  matter. 

3.  Parties — ordinarily  all  parties  interested  in  land  should  he 
tnade  parties  to  condemnation  suit.  Ordinarily  all  persons  inter- 
ested in  the  land  are  to  be  made  parties  to  a  condemnation  suit, 
and  where  a  petition  alleges  that  the  defendant,  as  trustee,  is  the 
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owner,  there  is  an  implication  that  there  is  a  cestui  que  trust  who 
may  be  made  a  party;  but  such  an  allegation  does  not,  of  itself, 
show  that  there  is  a  cestui  que  trust  who  is  a  necessary  party. 

4.  Eminent  domain — filing  of  by-laws  and  plat  of  railroad  is 
not  a  condition  precedent  to  exercise  of  right  of  eminent  domain. 
The  filing  for  record  by  a  railroad  corporation  of  a  copy  of  its  by- 
laws and  plat  of  its  railroad,  as  required  by  statute,  is  not  a  con- 
dition precedent  to  the  exercise  by  the  corporation  of  the  right  of 
eminent  domain,  and  a  failure  to  observe  such  requirements  is  not 
ground  for  dismissing  the  petition. 

5.  Same — location  of  line  of  railroad  is  the  act  of  the  company 
and  not  its  engineer.  The  location  of  a  railroad  is  the  act  of  the 
company  and  not  of  its  engineer,  and  a  survey  made  by  the  engi- 
neer does  not  become  the  location  of  the  road  unless  it  is  adopted 
by  the  company. 

6.  Same — ivhat  docs  not  show  that  the  location  of  a  road  was 
changed.  Testimony  by  an  engineer  of  the  petitioner,  in  a  con- 
denmation  proceeding,  that  the  petitioner's  line  as  first  "located" 
did  not  cross  defendant's  land  but  that  it  did  cross  such  land  as 
finally  "located,"  does  not  show  that  the  location  of  the  line  was 
changed  after  adoption,  where  it  is  evident  the  engineer  was  speak- 
ing of  the  surveys  made  by  him  and  not  of  a  location  of  the  line 
approved  by  the  company. 

7.  Same — basis  for  assessment  of  damages  is  the  right  acquired 
by  the  petitioner.  A  corporation  organized  under  the  general  Rail- 
road act  is  authorized  to  use  any  motive  power  it  may  choose,  and 
in  the  absence  of  any  agreement  or  stipulation  binding  it  to  use 
electric  power,  only,  or  limiting  in  any  way  its  right  as  to  the 
character  of  the  road  or  the  business  it  shall  conduct,  the  basis  of 
the  assessment  of  damages  is  the  right  to  operate  a  railroad  for 
general  purposes,  w-ith  any  motive  power,  and  it  is  error  to  submit 
to  the  jury  the  questions  of  what  kind  of  a  road  will  be  built  and 
how  and  for  what  purposes  it  will  be  operated. 

8.  Same — probable  use  which  affects  cash  market  value  of  land 
should  be  considered.  If  the  probability  that  the  land  sought  to 
be  condemned  will  be  required  for  an  approach  to  a  bridge  over 
a  river  is  of  such  a  character  as  to  affect  the  present  fair  cash 
market  value  of  the  land,  the  defendant  is  entitled  to  have  such 
element  considered  by  the  jury  in  making  their  assessment  of  dam- 
ages in  a  proceeding  to  condemn  the  land  for  railroad  right  of  way. 

9.  Same — verdict  cannot  rest  solely  upon  the  jury's  view  of  the 
premises.  The  verdict  of  the  jury  in  a  condemnation  case  should 
be  based  upon  a  consideration  of  all  the  evidence,  including  that 
supplied  by  their  own  view  of  the  premises,  and  an  instruction 
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should  not  be  given  which  fairly  intimates  that  they  may  disregard 
the  other  evidence  and  base  their  verdict  solely  upon  their  personal 
examination  of  the  premises.  (Contrary  expression  in  Guyer  v. 
D.,  R,  L  &  N.  W,  Ry.  Co.  196  111.  370,  disapproved.) 

Appeal  from  the  County  Court  of  St.  Clair  county; 
the  Hon.  John  B.  Hay,  Judge,  presiding. 

Wise,  Keefe  &  Wheeler,  for  appellant. 

Whitnel,  Browning  &  Gillespie,  for  appellee. 

Per  Curiam  :  The  East  St.  Louis,  Columbia  and  Wa- 
terloo Railway,  the  appellee,  filed  its  petition  in  the  county 
court  of  St.  Clair  county  against  a  number  of  defendants, 
including  the  Illinois  State  Trust  Company,  appellant,  for 
the  condemnation  of  certain  land  for  railroad  purposes. 
The  proceedings  resulted  in  an  assessment  of  damages  in 
favor  of  the  appellant  and  a  judgment  of  condemnation  of 
its  property,  from  which  it  has  appealed. 

Before  the  jury  was  empaneled  the  appellant  interposed 
a  challenge  to  the  array,  which  was  overruled.  This  action 
of  the  court  is  assigned  for  error,  but  it  is  not  open  to  re- 
view here  because  the  bill  of  exceptions  shows  nothing  in 
regard  to  the  manner  in  which  the  jury  was  chosen  or 
summoned.  Attached  to  the  motion  of  the  appellant  chal- 
lenging the  array  is  an  affidavit  of  the  sheriff  as  to  the 
issuing  of  the  venire  and  the  summoning  of  the  jury,  but 
neither  the  motion  nor  the  affidavit  is  any  part  of  the  rec- 
ord before  us  because  not  made  so  by  the  including  of 
them  in  a  bill  of  exceptions. 

The  petition  averred  that  the  appellant,  as  trustee,  was 
the  owner  in  fee  simple  of  certain  real  estate  desired  to 
be  appropriated.  Before  the  trial  Horace  J.  Eggman^  who 
was  not  a  party  to  the  suit,  entered  his  appearance  and 
•made  a  motion  for  a  continuance  of  the  cause  until  the  bene- 
ficial owners  of  the  land  involved  could  be  made  parties, 
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alleging  that  the  appellant  held  the  legal  title  merely  as 
trustee  for  himself  and  other  cestuis  que  trustent,  (naming 
them,)  who  were  the  real  owners  of  the  land.  Error  is 
assigned  on  the  overruling  of  this  motion,  but  no  exception 
was  taken  and  the  bill  of  exceptions  shows  nothing  what- 
ever in  regard  to  it,  therefore  we  cannot  consider  it.  The 
statute  requires  the  petition  to  set  forth  the  names  of  all 
persons  interested  in  the  property  sought  to  be  taken  or 
damaged,  as  owners  or  otherwise,  as  appearing  of  record, 
if  known,  or  if  not  known,  stating  that  fact.  The  petition 
alleged  that  the  appellant,  as  trustee,  was  the  owner.  A 
trustee  implies  a  cestui  que  trust  who  has  an  interest  in  the 
property,  and  who,  w^hether  known  or  unknown,  may  be 
made  a  party.  Ordinarily  all  parties  interested  in  the  sub- 
ject matter  are  to  be  made  parties  to  the  suit.  Whether  or 
not  this  case  comes  within  any  exception  to  the  rule  we  can 
not  in  the  state  of  the  record  decide. 

After  the  appellee  had  introduced  evidence  for  the  pur- 
pose of  showing  its  authority  to  exercise  the  right  of  emi- 
nent domain  the  appellant  moved  to  dismiss  the  petition 
for  the  reason  that  such  proof  was  not  sufficient.  It  is 
urged  that  this  motion  should  have  been  sustained  because 
the  evidence  failed  to  show  that  the  compensation  could  not 
be  agreed  upon  between  the  parties,  because  the  railroad 
was  not  lawfully  located  over  the  land  sought  to  be  taken, 
and  because  appellee  had  not  filed  for  record  a  copy  of  its 
by-laws  or  a  plat  of  its  railroad,  as  required  by  section  6  of 
chapter  114  and  section  9  of  chapter  109  of  the  Re\'ised 
Statutes  of  1874.  The  evidence  sufficiently  shows  an  in- 
ability to  agree  upon  the  compensation,  and  the  require- 
ments as  to  filing  a  copy  of  the  by-laws  and  a  plat  of  the 
railroad  are  not  conditions  precedent  to  the  exercise  of  the 
right  of  eminent  domain.  The  location  of  a  line  of  railroad 
is  done  by  act  of  the  company.  An  engineer  cannot  locate 
the  line,  and  a  survey  of  a  line  made  by  an  engineer  does 
not  become  the  location  of  the  road  unless  adopted  by 
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the  company.  (Black  v.  Chicago,  Burlington  and  Quincy 
Railroad  Co,  243  111.  534 ;  2  Elliott  on  Railroads,  sec.  927 ; 
23  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 684,  685 ;  33  Cyc. 
131.)  It  has  been  held  that  even  after  the  company  has 
located  the  railroad  by  adopting  a  line  surveyed,  it  may,  be- 
fore construction  and  before  accepting  land  condemned,  by 
paying  the  damages  assessed,  change  the  location.  (Gear 
V.  Dubuque  and  Sioux  City  Railroad  Co.  20  Iowa,  523; 
89  Am.  Dec.  550;  Mahaska  County  Railroad  Co.  v.  Des- 
Moines  Valley  Railroad  Co.  28  id.  437. )  In  Baltimore  and 
Susquehanna  Railroad  Co.  v.  Nesbit,  10  How.  395,  the  Su- 
preme Court  of  the  United  States  said :  "It  can  hardly  be 
questioned  that,  without  acceptance  by  the  acts  and  in  the 
mode  prescribed,  the  company  were  not  bound ;  that  if  they 
had  been  dissatisfied  with  the  estimate  placed  upon  the  land 
or  could  have  procured  a  more  eligible  site  for  the  location 
of  their  road  they  would  have  been  at  liberty,  before  such 
acceptance,  wholly  to. renounce  the  inquisition.  The  pro- 
prietors of  the  land  could  have  no  authority  to  coerce  the 
company  into  its  adoption."  In  Pennsylvania  it  has  been 
held  the  location  can  be  changed  before  the  damages  have 
been  assessed  for  right  of  way,  but  not  afterwards.  {Hag- 
ner  v.  Pennsylvania  Valley  Railroad  Co.  154  Pa.  475 ;  Beale 
v.  Pennsylvania  Railroad  Co.  86  id.  511 ;  2  Elliott  on  Rail- 
roads, sec.  929.)  The  evidence  in  this  record  does  not  show 
the  location  of  the  road  to  have  been  changed  after  it  was 
once  made  by  the  company.  Appellee  introduced  as  a  wit- 
ness its  engineer  who  made  the  surveys.  He  testified  he 
made  surveys  and  plats  in  the  summer  and  fall  of  1908  and 
that  the  road  was  located ;  that  within  four  months  of  that 
time  the  road  was  finally  located  on  the  route  sought  to  be 
condemned.  He  testified  that  as  first  located  the  line  ran 
alongside  a  public  highway  approximately  one  thousand  feet 
from  the  land  sought  to  be  condemned ;  that  as  first  located 
the  road  ran  across  one  end  of  appellant's  land  but  as  finally 
located  it  ran  through  the  middle  of  said  tract.     Mr.  Rei- 
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necke,  the  engineer,  was  recalled  and  further  testified  that 
no  survey  had  been  adopted  previous  to  the  location  of  the 
road  at  the  place  on  appellant's  land  where  the  right  of  way 
was  sought  to  be  condemned  and  that  no  other  location  had 
ever  been  approved  and  adopted.  On  cross-examination  the 
witness  stated  he  was  not  a  member  of  the  board  of  direct- 
ors of  appellee  but  knew  where  they  located  the  road ;  that 
he  submitted  several  surveys  to  them  and  the  route  sought 
to  be  condemned  was  the  one  adopted.  '  No  objection  was 
made  that  the  testimony  of  the  engineer  as  to  the  location 
of  the  road  by  the  board  of  directors  was  not  competent, 
and  no  question  is  now  raised  as  to  its  competency.  The 
argument  is  that  the  evidence  shows  the  road  was  changed 
after  having  been  once  located.  We  do  not  think  this  po- 
sition correct.  It  is  true  the  engineer  used  the  word  "lo- 
cate" in  testifying  about  the  lines  surveyed  by  him,  but  it  is 
apparent  he  was  speaking  of  the  line  surveyed  by  him  and 
not  of  any  action  of  appellee  in  adopting  a  line,  for  he  says 
while  he  submitted  several  lines  none  except  the  one  sought 
to  be  condemned  was  adopted  and  approved. 

The  following  instruction  was  given  at  the  instance  of 
the  appellee  and  objected  to  by  the  appellant : 

"In  this  case  you  are  instructed  that  you  cannot  assume 
that  the  railroad  in  question  will  be  operated  by  steam 
power  nor  can  you  assume  that  such  road  will  be  operated 
as  a  coal  road.  You  are  not  warranted"  in  assuming,  as 
against  the  defendant  in  this  case,  anything  not  shown  or 
proven  by  the  evidence,  and  if  you  believe,  from  the  evi- 
dence, that  the  road  in  question  is  to  be  operated  as  an 
electric  road,  for  the  purpose  of  transporting  passengers 
along  its  line,  then  and  in  such  case  you  should  so  consider 
it  in  passing  upon  and  determining  the  question  involved." 

Many  of  the  witnesses  testified  that  the  building  of  an 
electric  railroad  would  be  a  benefit  to  the  land  of  appellant 
not  taken,  while  the  building  of  a  railroad  operated  by 
steam,  or  a  coal  road,  would  not  be  a  benefit  or  would  be 
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a  damage.  The  appellee's  engineer  testified  that  he  was 
instructed  to  make  the  survey  for  an  electric  road,  and  that 
some  of  the  grades  and  curves  on  the  line  at  other  places 
than  on  the  appellant's  land  were  not  adapted  to  the  op- 
eration of  a  steam  railroad  and  could  not,  be  improved  for 
that  purpose.  The  appellee  was  incorporated  under  the 
general  Railroad  act.  It  was  authorized  to  operate  its  rail- 
road by  any  motive  power  it  might  choose  for  the  trans- 
portation of  passengers  and  freight  and  for  all  other  lawful 
purposes.  It  did  not  stipulate  to  confine  itself  to  electric 
power  or  undertake  in  any  way  to  limit  its  right  as  to 
the  character  of  its  road  or  the  business  it  should  conduct. 
The  right  it  takes  under  the  judgment  is  the  right  to  take 
the  appellant's  land  and  use  it  for  the  operation  of  a  rail- 
road by  any  power  and  for  any  purpose  that  its  charter 
permits.  The  right  it  was  required  to  pay  for  under  this 
instruction  was  the  right  to  use  the  land  only  for  the  oper- 
ation of  a  railroad  by  electric  power  and  for  the  transpor- 
tation of  passengers.  Manifestly,  it  is  getting  more  than 
it  is  required  to  pay  for.  The  question  as  to  what  kind  of 
a  road  would  be  constructed,  and  how  and  for  what  pur- 
pose it  would  be  operated,  should  not  have  been  submitted 
to  the  jury.  The  basis  for  the  assessment  of  damages  is 
the  right  acquired  by  the  petitioner. 

Instructions  13  and  15  are  duplicates,  and  are  copies  of 
instruction  No.  13  in  the  case  of  Guyer  v.  Davenport,  Rock 
Island  and  Northwestern  Railway  Co,  196  111.  370.  The 
instruction  was  approved  in  that  case,  but  as  stated  in  South 
Park  Comrs.  v.  Ayer,  237  111.  211,  that  case  did  not  refer 
to  the  earlier  case  of  Peoria  Gas  Light  Co.  v.  Peoria  Ter- 
minal Railway  Co.  146  111.  372,  in  which  the  court  used  the 
following  language,  on  page  383:  "The  verdict  must  be 
supported  by  the  evidence  and  can  in  no  case  rest  solely 
upon  the  personal  examination  of  the  premises  by  the  jury, 
however  well  convinced  they  may  be  that  their  examination 
furnishes  a  more  reliable  basis  for  an  assessment  of  dam- 
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ages  than  the  testimony  of  the  witnesses."  This  statement 
of  the  law  was  followed  in  Chicago  and  State  Line  Rail- 
way Co.  V.  Mines,  221  111.  448,  and  South  Park  Comrs.  v. 
Ayer,  supra.  In  our  judgment  the  instruction  approved  in 
the  Guyer  case  is  inconsistent  with  that  view,  or  is,  at  least, 
likely  to  mislead  the  jury  and  ought  not  to  be  given. 

Instruction  19  given  for  the  appellee  and  instruction  7 
for  the  appellant  are  as  follows : 

19.  "In  this  case  you  are  instructed  that  while  it  is 
proper  for  the  jury  to  take  into  consideration  evidence 
showing  the  uses  to  which  the  land  in  question  is  reason- 
ably adapted  and  the  uses  to  which  it  might  be  put,  still, 
upon  this  question  you  are  further  instructed  that  you  can 
not  speculate  or  deal  in  conjectures  as  to  the  use  of  the 
land  in  question  in  the  future,  but  you  must  confine  your 
deliberations  to  the  reasonable  uses  to  which  it  would  be 
adapted  and  for  which  it  might  reasonably  be  used  on  the 
date  of  the  filing  of  the  petition  in  question.  And  in  this 
connection  you  are  instructed  that  although  you  may  be- 
lieve that  some  arrangements  have  been  made  for  the  build- 
ing of  a  free  bridge  across  the  Mississippi  river,  and  al- 
though you  may  further  believe  that  the  construction  of 
the  bridge  proper  across  the  river  has  been  commenced 
and  that  approaches  may  be  established  or  located  for  such 
bridge  on  the  east  side  in  the  future,  and  that  possibly  an 
approach  to  said  bridge  might  land  near  to  the  land  in 
question,  yet  the  court  tells  you,  as  a  matter  of  law,  that 
you  cannot,  as  against  the  petitioner,  the  East  St.  Louis, 
Columbia  and  Waterloo  Railway,  assume  that  possibly 
something  of  this  kind  may  occur  or  happen,  in  order  to 
enhance  the  amount  of  the  judgment  to  be  given  or  allowed 
to  defendant  as  to  the  value  of  the  land  taken  or  as  dam- 
ages to  land  not  taken,  but  in  determining  the  question  of 
the  actual,  fair  cash  market  value  of  the  land  taken  and  of 
the  amount  of  the  damages,  if  any,  to  land  not  taken,  you 
should  confine  yourselves  to  the  testimony  of  the  witnesses 

Digitized  by  VjOOQIC 


Feb.  Ml.]      East  St.  Louis,  etc.  Ry.  v.  Trust  Co,      567 

as  bearing  upon  the  uses  to  which  this  land  is  adapted, 
and  not  speculate  upon  the  possibility  that  it  may  be  put  to 
other  uses." 

7.  "The  owner  of  the  land  is  entitled  to  the  use  and  en- 
joyment of  the  same  for  the  highest  and  best  use  to  which 
it  is  adapted,  and  if  you  find,  from  all  the  evidence,  that 
the  land  of  the  defendant,  the  Illinois  State  Trust  Com- 
pany, is  susceptible  of  subdivision  by  laying  off  the  same 
into  lots,  and  also  into  tracts  for  manufacturing  purposes 
and  railroad  or  terminal  yards,  or  as  a  landing  point  for 
the  approach  of  a  bridge  in  process  of  construction  between 
St.  Louis  and  Illinois,  and  that  the  taking  of  the  piece  of 
land  described  in  the  petition  by  the  railroad  company  will 
injure  and  damage  the  property  immediately  contiguous  to 
that  so  taken  by  the  railroad  company,  and  that  the  said 
land  cannot  be  advantageously  laid  off  into  lots  or  subdi- 
vided into  trac;ts  for  manufacturing  purposes  or  used  for 
railroad  yards  or  terminal  yards  or  as  a  landing  point  for 
the  approach  of  the  bridge,  then  the  jury  should  take  such 
facts  into  consideration  in  estimating  the  damages/* 

It  is  objected  that  these  instructions  are  inconsistent 
land  that  that  given  for  the  appellee  is  wrong.  This  in- 
struction is  likely  to  be  misleading,  because  from  it  the  jury 
were  likely  to  infer  that  the  possibility  of  the  use  of  the 
appellee's  land  for  an  approach  to  a  free  bridge  across  the 
Mississippi  river  was  not  to  be  considered  in  arriving  at 
the  amount  of  the  damages.  While  it  is  true  that  the  jury 
should  not  speculate  upon  the  possibility  that  the  land  might 
in  the  future  be  put  to  some  profitable  use  for  which  it  was 
not  at  present  available,  yet  if  the  probability  that  it  would 
be  required  for  an  approach  to  the  bridge  was  of  such  a 
character  as  to  affect  the  then  present  fair  cash  market 
value  of  the  land,  it  was  an  element  which  the  appellant 
was  entitled  to  have  considered  by  the  jury  in  making  their 
assessment. 
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Other  errors  have  been  assigned  and  argued,  but  as 
they  are  not  hkely  to  occur  upon  another  trial  it  is  not 
necessary  to  consider  them. 

For  the  errors  indicated  the  judgment  of  the  county- 
court  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  rematided. 


John  Hartman,  Defendant  in  Error,  vs.  F.  H.  Pistorius 
et  al.  Plaintiffs  in  Error.      ^<^    »*•  S.  'S  /. 

Opinion  filed  February  2§,  ipir, 

1.  APPEAI.S  and  errors — deficiency  decree  entered  in  advance 
of  the  sale  is  not  a  final  decree.  A  decree  entered  in  a  foreclosure 
juit  in  advance  of  the  sale,  which  merely  establishes  the  right  of 
the  mortgagee  to  a  personal  decree  if  the  sale  does  not  produce 
enough  to  pay  the  mortgage  debt,  is  not  a  final  decree  from  which 
an  appeal  will  lie,  if  nothing  else  but  the  right  to  the  deficiency 
decree  is  involved. 

2.  Same — when  defendants  may  appeal  from  decree  entered  in 
advance  of  foreclosure  sale.  Where  the  question  whether  certain 
defendants  were  proper  parties  to  a  foreclosure  suit  is  involved,  and 
the  decree,  entered  in  advance  of  the  sale,  not  only  establishes  the 
right  of  the  mortgagee  to  a  personal  money  decree  for  a  deficiency 
but  also  orders  execution  to  issue,  on  confirmation  of  the  master's 
report,  for  any  deficiency  that  might  exist,  such  defendants  may 
appeal  from  the  decree. 

3.  Same — appeal  by  part  of  defendants  operates  as  a  severance. 
An  appeal  to  the  Appellate  Court  by  part  of  the  defendants  to  a 
proceeding  to  foreclose  a  mortgage  operates  as  a  severance  from 
the  other  defendants  in  the  circuit  court,  and  if  their  assignments 
of  error  are  well  taken  the  decree  will  be  reversed  as  to  them. 

4.  Mortgages — court  has  no  power  to  order  execution  to  issue 
for  possible  deficiency.  In  a  foreclosure  proceeding  the  court  has 
no  power  to  provide,  in  advance  of  the  sale  and  before  it  can  be 
known  whether  there  will  be  any  deficiency  or  the  amount  thereof, 
if  any,  that  an  execution  shall  issue,  on  the  confirmation  of  the 
master's  report,  for  any  deficiency  that  may  exist. 

5.  Same — grantee  who  assumes  mortgage  cannot  defeat  mort- 
gagee's right  by  obtaining  release  from  mortgagor.     A  purchaser 
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of  mortgaged  premises  who  assumes  the  mortgage  indebtedness  as 
part  of  the  consideration  for  the  conveyance  to  him  becomes  per- 
sonally liable  for  the  debt  and  cannot  defeat  the  mortgagee's  right 
to  hold  him  responsible  by  procuring  a  release  from  the  mortga- 
gor; but  this  rule  does  not  apply  to  a  mere  executory  contract  to 
purchase,  which  is  never  consummated  by  a  conveyance. 

6.  Same — when  third  person  cannot  be  held  for  mortgage  debt. 
Where  a  third  person  enters  into  an  agreement  to  purchase  cer- 
tain standing  timber,  subject  to  a  chattel  mortgage  which  the  other 
party  had  assumed,  but  the  contract  is  subsequently  abandoned  by 
the  paVties  and  a  different  arrangement  made,  there  is  no  assump- 
tion of  the  mortgage  debt  by  such  third  person,  and  he  cannot  be 
held  personally  liable  by  the  mortgagee,  who  did  not  change  his 
position  in  any  particular  on  account  of  the  proposed  contract. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth 
District; — heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Wayne  county;  the  Hon.  J.  R.  Creighton, 
Judge,  presiding. 

MiivLS  Bros.,  for  plaintiffs  in  error, 

W.  W.  Shei^IvEy,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court :  , 

John  Hartman,  defendant  in  error,  filed  his  bill  in  the 
circuit  court  of  Wayne  county  against  F.  H.  Pistorius  and 
C.  W.  Pistorius,  plaintiffs  in  error,  and  others,  to  foreclose 
a  chattel  mortgage  on  three  hundred  acres  of  standing  tim- 
ber. Plaintiffs  in  error  were  made  defendants  under  an 
averment  that  they  had  or  claimed  some  interest  in  the 
mortgaged  property  and  had  assumed,  in  writing,  the  pay- 
ment of  the  mortgage  debt.  Plaintiffs  in  error  denied  by 
their  answer  that  they  had  assumed,  in  writing  or  other- 
wise, the  payment  of  the  mortgage  debt  and  disclaimed  all 
interest  in  the  property.  Upon  a  hearing  the  court  found 
that  plaintiffs  in  error  had  assumed  and  agreed  in  writing, 
for  a  valuable  consideration,  to  pay  the  mortgage  debt,  and 
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decreed  a  foreclosure  of  the  mortgage  and  a  sale  ii^fthe 
timber.  By  the  decree  it  was  provided  that  if  the  amoun 
of  the  sale  should  be  insufficient  to  pay  the  mortgage  debt, 
with  interest,  costs  and  expenses,  the  plaintiffs  in  error  aa 
three  other  defendants  should  pay  the  amount  of  the  de- 
ficiency; that  the  master  in  chancery  should  specify  such 
amount  in  his  report,  and  upon  confirmation  of  the  report 
the  defendant  in  error  should  have  execution  therefor.  The 
court  also  allowed  $ioo  to  the  defendant  in  error  as  a  solic- 
itor's fee,  to  be  taxed  as  costs.  All  of  the  parties  except 
plaintiffs  in  error  were  content  with  the  decree,  but  they 
appealed  from  it  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, and  that  court  reversed  the  decree  as  to  the  solicitors 
fee  but  affirmed  it  in  all  other  respects.  On  petition  of 
the  plaintiffs  in  error  to  this  court  a  writ  of  certiorari  was 
awarded  to  review  the  judgment  of  the  Appellate  Court 

The  material  facts  are  as  follows:  On  July  27,  1907, 
Edward  A.  Haynes  sold  to  H.  A.  Six  three  hundred  acres 
of  growing  timber  in  Wayne  county  and  Six  was  to  clear 
at  least  forty  acres  of  land  each  year.  On  August  i,  1907, 
Six  borrowed  $1500  from  John  Hartman,  the  defendant  in 
error,  and  gave  his  note  for  said  sum  due  in  six  months, 
with  seven  per  cent  interest,  secured  by  a  chattel  mortgage 
on  the  timber.  On  September  7,  1907,  Six  conveyed  the 
timber  to  Brown  &  Osby,  w^ho  assumed  the  payment  of  the 
mortgage.  On  October  15,  1907,  Brown  &  Osby  entered 
into  a  written  contract  with  F.  H.  Pistorius  and  C.  W.  Pis- 
torius,  plaintiffs  in  error,  by  which  Brown  &  Osby,  as  par- 
ties of  the  first  part,  agreed  to  pay  to  plaintiffs  in  error,  as 
parties  of  the  second  part,  $350,  and  to  convey  to  plaintiffs 
in  error  all  right,  title  and  interest  in  the  timber,  subject 
to  the  mortgage  of  $1500,  which  plaintiffs  in  error  agreed 
to  pay.  Plaintiffs  in  error  on  their  part  agreed  to  convey 
to  Brown  &  Osby  eighty  acres  of  land  in  Perry  county,  sub- 
ject to  a  mortgage  of  $1600,  which  was  to  be  assumed  by 
Brown  &  Osby.     Plaintiffs  in  error  reserved  the  timber  on 
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the  eighty  acres,  to  be  removed  within  two  years,  and  mer- 
chantable titles  were  to  be  furnished  by  both  parties.  Noth- 
ing was  done  in  pursuance  of  the  agreement  except  that  an 
affidavit  of  Haynes  was  procured,  to  the  effect  that  he  had 
made  no  transfers  or  conveyances  of  the  timber  except  to 
Six,  and  that  there  were  no  outstanding  unsatisfied  judg- 
ments against  him.  No  abstracts  of  title  or  other  evidences 
of  title  in  either  party  were  furnished,  and  no  merchantable 
title,  or  any  other  sort  of  title,  was  shown  or  conveyed  by 
anyone.  Raintiffs  in  error  never  took  possession  of  the 
timber  and  no  timber  was  removed  by  them  or  anyone  else. 
The  contract  was  deposited  with  an  attorney  for  safe  keep- 
ing and  one  or  the  other  of  the  parties  had  a  copy  of  it. 
Hartman,  the  defendant  in  error,  was  notified  of  the  con- 
tract and  made  inquiry  as  to  the  financial  standing  of  the 
plaintiffs  in  error,  and  being  satisfied  with  the  arrangement 
made  no  objection,  but  he  did  not  notify  either  of  the  par- 
ties of  his  consent  and  had  no  dealings  concerning  the  mat- 
ter with  the  plaintiffs  in  error.  ,  On  December  14,  1907,  the 
contract  between  Brown  &  Osby  and  plaintiffs  in  error  was 
abandoned  by  mutual  consent,  and  they  entered  into  a  sec- 
ond agreement,  written  across  the  face  of  the  copy  of  the 
original  agreement,  by  which  such  original  agreement  was 
satisfied  and  discharged  in  consideration  of  $50  paid  by 
Brown  &  Osby  to  plaintiffs  in  error  and  the  delivery  of  a 
quit-claim  deed  of  the  eighty  acres  in  Perry  county  by  the 
plaintiffs  in  error  to  Brown  &  Osby. 

A  decree  entered  in  a  suit  for  the  foreclosure  of  a  mort- 
gage in  advance  of  the  sale^  which  merely  establishes  the 
right  of  the  mortgagee  to  a  personal  money  decree  if  the 
sale  does  not  produce  enough  to  satisfy  the  mortgage  debt, 
is  not  a  final  decree  from  which  an  appeal  may  be  taken, 
since  there  may  be  no  deficiency,  and  if  there  is,  the  amount 
must  be  judicially  determined.  {Bggleston  v.  Morrison, 
185  111.  577.)  If  this  decree  had  gone  no  further  and  in- 
volved nothing  else  the  plaintiffs  in  error  would  have  had 
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no  right  to  an  appeal,  but  the  question  whether  the  plain- 
tiffs in  error  were  proper  parties  to  the  foreclosure  suit  was 
involved,  and  the  court  ordered  execution  to  issue,  on  con- 
firmation of  the  master's  report,  for  any  deficiency  that 
might  exist,  and  this  the  court  could  not  rightfully  do.  At- 
iebery  v.  Blair,  244  111.  363. 

Where  one  person  makes  a  promise  to  another,  based 
upon  a  valid  consideration,  for  the  benefit  of  a  third  per- 
son, such  third  person  may  maintain  an  action  on  the  con- 
tract, and  by  virtue  of  that  rule  the  purchaser  of  mortgaged 
premises  who  assumes  the  mortgage  indebtedness  as  a  part 
of  the  consideration  for  the  conveyance  to  him  becomes  per- 
sonally liable  for  such  indebtedness  and  cannot  defeat  the 
mortgagee's  right  to  hold  him  responsible  by  procuring  a 
release  from  the  mortgagor.  {Dean  v.  Walker,  107  111. 
540;  Bay  V.  Williams,  112  id.  91;  Ingram  v.  Ingram ,  172 
id.  287;  Webster  v.  Fleming,  178  id.  140;  Harts  v.  Emery, 
184  id.  560.)  These  rules,  how^ever,  cannot  be  applied  to 
this  case,  for  the  reason  that  the  plaintiffs  in  error  never 
acquired  title  to  the  mortgaged  property  nor  received  or 
accepted  a  conveyance  of  it.  There  was  a  contract  provid- 
ing for  a  payment  of  $350  and  a  conveyance  of  the  timber 
in  consideration  of  a  conveyance  of  eighty  acres  of  land, 
and  if  the  contract  had  been  executed  and  the  considerations 
had  passed  the  plaintiffs  in  error  would  have  become  liable 
for  the  mortgage  debt,  but  the  contract  remained  wholly  ex- 
ecutory and  was  canceled  by  mutual  agreement. 

The  substance  of  the  argument  in  support  of  the  decree 
is  that  there  was  an  agreement,  w^hich,  if  executed,  would 
have  been  a  benefit  to  defendant  in  error;  that  plaintiffs 
in  error  could  have  had  the  timber,  if  they  wanted  it,  by 
complying  with  the  contract;  that  it  was  their  fault  if  they 
did  not  get  the  timber  and  they  ought  not  to  be  allowed  to 
take  advantage  of  their  own  wrong  in  not  acquiring  it,  and 
that,  having  had  an  opportunity  of  acquiring  the  timber, 
they  ought  not  to  have  the  benefit  of  their  own  voluntary 
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act  in  abandoning  or  waiving  their  right.  The  argument  is 
quite  novel  and  does  not  appear  to  us  to  be  sound.  It  is 
true  that  plaintiffs  in  error  would  have  obtained  title  to  the 
timber  if  Brown  &  Osby  had  paid  the  $350  and  made  a 
conveyance  of  it,  which  Brow^n  &  Osby  had  agreed  to  do 
if  plaintiffs  in  error  conveyed  their  Perry  county  land  and 
both  parties  furnished  merchantable  titles,  but  the  parties 
were  as  free  to  cancel  and  abandon  the  contract  as  they  had 
been  to  enter  into  it.  The  defendant  in  error  did  not  change 
his  position  in  any  particular  and  did  not  even  notify  either 
party  of  his  willingness  that  the  contract  should  be  carried 
out.  The  plaintiffs  in  error  did  not  agree  to  pay  the  mort- 
gage debt  in  consideration  of  the  making  of  the  contract  or 
the  promise  of  Brown  &  Osby  to  make  a  conveyance,  but 
the  true  consideration  w-as  the  timber  to  be  conveyed  by  a 
merchantable  title  and  the  cash  payment.  The  parties  were 
not  bargaining  for  promises  but  for  conveyances.  {Tyler 
V.  Young,  2  Scam.  444;  Mason  v.  Wait,  4  id.  127;  Dazns 
V.  McVickers,  11  111.  327;  Thompson  v.  Shoemaker,  68  id. 
256.)  The  plaintiffs  in  error  were  under  no  greater  obliga- 
tion to  pay  the  mortgage  debt  than  any  other  person  would 
have  been  w-ho  had  an  option  on  the  timber  subject  to  the 
assumption  of  the  mortgage  debt. 

The  plaintiffs  in  error  alone  appealed  to  the  Appellate 
Court,  which  operated  as  a  severance  from  the  other  de- 
fendants in  the  circuit  court,  and  the  Appellate  Court  erred 
in  not  sustaining  their  assignments  of  error.  The  judgment 
of  the  Appellate  Court  affirming  the  decree  against  plain- 
tiffs in  error  is  reversed  and  the  decree  of  the  circuit  court 
as  to  them  is  also  reversed.  The  cause  is  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the  bill  as  to  the 
plaintiffs  in  error. 

Rez'ersed  and  remanded,  with  directions. 
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The  People  cx  rcl.  H.  C.  Smith,  County  Collector,  Ap- 
pellant, vs.  W.  J.  McElroy  et  aL  Appellees. 

Opinion  filed  February  25,  igii, 

1.  Taxes — municipal  corporation  has  no  inherent  right  to  levy 
taxes.  Before  a  municipal  corporation  can  levy  and  collect  taxes 
it  must  have  express  authority  from  the  State,"  and  the  grant  must 
be  strictly  construed  and  the  methods  prescribed  substantially  fol- 
lowed, as  a  failure  to  comply  with  the  statutory  requirements  is 
not  a  mere  irregularity  but  a  fatal  omission,  which  vitiates  the  tax. 

2.  Same — requirement  that  appropriation  ordinance  be  passed 
ivithin  first  fiscal  quarter  is  mandatory.  The  requirement  of  sec- 
tion 2  of  article  7  of  the  Cities  and  Villages  act  that  the  appropria- 
tion bill  or  ordinance  shall  be  passed  within  the  first  fiscal  quarter 
is  a  provision  in  the  interest  of  the  tax-payer  and  a  prerequisite 
to  the  passage  of  the  tax  levy  ordinance,  and  a  failure  to  pass  the 
appropriation  ordinance  until  after  the  first  fiscal  quarter  is  ended 
is  a  fatal  omission,  which  renders  the  corporation  tax  invalid. 

Appeal  from  the  County  Court  of  Bureau  county ;  the 
Hon.  Joe  A.  Davis,  Judge,  presiding. 

C.  N.  HoLLERiCH,  and  J.  L.  Spaulding,  for  appellant 

John  W.  BlEE,  and  Duncan,  DoylE  &  O'Connor, 
for  appellees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  county  collector  of  Bureau  county  made  application 
in  the  county  court  of  that  county  for  judgment  and  order 
of  sale  against  the  lands  and  lots  of  appellees  for  delinquent 
taxes  for  the  year  1909.  Appellees  each  filed  objections  to 
the  rendition  of  judgment  for  the  corporation  tax  of  the 
village  of  Ladd.  The  objections  being  the  same  in  each  in- 
stance, the  county  court  consolidated  the  causes  and  tried 
them  as  one.  Upon  hearing,  the  objections  were  sustained 
by  the  court  and  judgment  refused,  and  thereupon  this  ap- 
peal was  taken  by  the  People. 
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The  village  of  Ladd  is  incorporated  under  the  general 
law,  and  its  fiscal  year,  as  fixed  by  ordinance,  begins  on 
the  fourth  Monday  of  April  of  each  calendar  year.  On 
August  23,  1909,  the  board  of  trustees  of  the  village  of 
Ladd  passed  its  annual  appropriation  bill  or  ordinance, 
which  was  duly  published,  and  on  September  14,  1909,  be- 
ing more  than  ten  days  after  such  publication,  passed  its 
tax  levy  ordinance,  the  same  being  based  upon  the  appro- 
priation ordinance  passed  on  August  23.  The  levy  ordi- 
nance having  been  certified  to  the  county  clerk,  that  officer 
extended  the  corporation  tax  as  levied  against  the  property 
of  appellees  in  the  village  of  Ladd.  Upon  the  failure  of 
appellees  to  pay  the  corporation  tax  when  due,  this  applica- 
tion for  judgment  and  order  of  sale  by  the  county  collector 
was  made,  and  appellees  filed  their  objections  to  said  taxes, 
which  were  each  based  upon  the  ground  that  thp  appropria- 
tion bill  or  ordinance  for  the  year  1909  was  not  passed 
within  the  first  quarter  of  the  fiscal  year  of  said  village, 
and  that  no  further  appropriation  or  appropriations  were 
made  at  any  time  or  in  any  manner  within  said  fiscal  year, 
and  that  for  those  reasons  both  the  appropriation  ordinance 
and  the  levy  ordinance  passed  on  September  14,  1909,  were 
null  and  void. 

The  only  question  presented  for  our  consideration  is, 
whether  that  provision  of  the  statute  which  states  that  the 
board  of  trustees  of  a  village  shall,  within  the  first  quarter 
in  each  fiscal  year,  pass  the  annual  appropriation  bill,  is 
mandatory  as  to  the  time  specified  within  which  the  appro- 
priation bill  shall  be  passed  and  must  be  complied  with  in 
order  to  render  the  levy  ordinance  valid. 

The  section  of  the  statute  in  question  is  section  2  of 
article  7  of  the  Cities  and  Villages  act,  and  is  as  follows: 
"The  city  council  of  cities,  and  board  of  trustees  in  vil- 
lages, shall,  within  the  first  quarter  of  each  fiscal  year,  pass 
an  ordinance,  to  be  termed  the  annual  appropriation  bill,  in 
which  such  cgrporate  authorities  may  appropriate  such  sum 
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or  sums  of  money  as  may  be  deemed  necessary  to  defray 
all  necessary  expenses  and  liabilities  of  such  corporation; 
and  in  such  ordinance  shall  specify  the  objects  and  pur- 
poses for  which  such  appropriations  are  made,  and  the 
amount  appropriated  for  each  object  or  purpose.  No  fur- 
ther appropriations  shall  be  made  at  any  other  time  within 
such  fiscal  year,  unless  the  proposition  to  make  each  ap- 
propriation has  been  first  sanctioned  by  a  majority  of  the 
legal  voters  of  such  city  or  village,  either  by  a  petition 
signed  by  them,  or  at  a  general  or  special  election  duly 
called  therefor/'  Section  3  of  article  5  of  the  same  act 
provides  that  all  ordinances  making  any  appropriation  shall, 
within  one  month  after  the  passage  thereof,  be  published 
either  in  a  newspaper  published  in  the  village  or  by  post- 
ing copies  of  the  same  in  three  public  places  in  the  village, 
and  that  no  such  ordinance  shall  take  effect  until  ten  days 
after  it  is  so  published.  Section  i  of  article  8  of  the  same 
act  provides  that  the  board  of  trustees  shall  annually,  on  or 
before  the  third  Tuesday  in  September  in  each  year,  ascer- 
tain the  total  amount  of  appropriations  for  all  corporate 
purposes  legally  made  and  to  be  collected  from  the  tax 
levy  of  that  fiscal  year,  and  by  ordinance  levy  the  amount 
so  ascertained  upon  all  the  property  within  the  village  sub- 
ject to  taxation,  which  ordinance  shall  be  certified  to  the 
county  clerk,  who  shall  extend  the  amount  levied  on  the 
tax  books.  Section  191  of  the  Revenue  act  provides  that 
no  error  or  informality  in  the  proceedings  of  any  of  the 
officers  connected  with  the  assessment,  levying  or  collecting 
of  the  taxes,  not  affecting  the  substantial  justice  of  the 
tax  itself,  shall  vitiate  or  in  any  manner  affect  the  tax  or 
the  assessment  thereof. 

The  contention  of  appellant  is,  that  under  a  proper  con- 
struction of  these  sections  of  the  statute,  when  considered 
together,  the  provision  of  said  section  2  of  article  7  that 
the  appropriation  bill  or  ordinance  shall  be  passed  within 
the  first  quarter  of  the  fiscal  year  is  not  mandatory  but 
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directory,  merely,  and  that  its  passage  during  the  fiscal 
year  at  a  time  later  than  the  end  of  the  first  quarter  there- 
of will  not  render  the  levy  ordinance  based  upon  such  ap- 
propriation ordinance  void,  for  the  reason  that  the  time 
of  its  passage  does  not  affect  the  substantial  justice  of  the 
tax  itself.  Appellees  rely  solely  upon  the  fact  that  the  ap- 
propriation bill  was  not  passed  during  the  first  quarter  of 
the  fiscal  year,  and  contend  that  the  provision  of  the  statute 
that  the  appropriation  ordinance  shall  be  passed  within  the 
first  quarter  of  the  fiscal  year  is  mandatory. 

.While  this  precise  question  has  never  before  been  pre- 
sented to  us,  we  have  had  presented  questions  which  in- 
volved the  determination  whether  appropriation  ordinances 
had  been  passed  within  the  first  quarter  of  the  fiscal  year, 
and  the  questions  raised  in  those  cases  were  determined 
upon  the  theory  that  this  provision  of  the  statute  is  man- 
datory. {Fairfield  v.  People,  94  111.  244;  King  v.  City  of 
Chicago,  III  id.  63.)  In  King  v.  City  of  Chicago,  supra, 
in  determining  the  question  there  raised,  we  stated  that  we 
regarded  the  requirement  that  the  annual  appropriation  bill 
shall  be  passed  within  the  first  quarter  of  the  fiscal  year  to 
be  to  some  extent  in  the  interest  of  the  tax-payer. 

A  municipal  corporation  has  no  inherent  right  to  levy 
taxes.  Before  it  can  levy  and  collect  taxes  it  must  receive 
express  authority  from  the  State  to  do  so.  We  have  re- 
peatedly held  that  a  grant  of  power  to  levy  taxes  must  be 
strictly  construed  and  that  the  methods  prescribed  by  the 
legislature  must  be  substantially  followed,  and  that  a  fail- 
ure to  comply  with  the  statutory  requirements  is  not  a  mere 
irregularity  but  is  a  fatal  omission,  which  vitiates  the  taxes. 
(Chicago  and  Alton  Railroad  Co.  v.  People,  190  111.  20; 
People  V.  Atchison,  Topeka  and  Santa  Fe  Railway  Co.  201 
id.  365 ;  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Co.  v.  People,  205  id.  582;  People  v.  Glenn,  207  id. 
50;  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Peo- 
ple, 213  id.  458.)     The  requirement  that  the  annual  ap- 


8  4  8  —  37 


Digitized  by  VjOOQIC 


578  South  Park  Comrs.  v.  Pearce.  [248  IIL 

propriation  bill  shall  be  passed  within  the  first  quarter  of 
the  fiscal  year  being  in  the  interest  of  the  tax-payer,  and 
being  the  prerequisite  to  the  passage  of  a  levy  ordinance 
required  under  the  grant  of  power  to  the  municipal  corpo- 
ration to  levy  taxes,  a  failure  to  comply  with  it  affects  the 
substantial  justice  of  the  tax  itself.  That  provision  of  the 
statute  is  mandatory  and  must  be  complied  with. 

Because  of  the  failure  of  the  village  of  Ladd  to  pass  its 
appropriation  ordinance  within  the  first  quarter  of  its  fiscal 
year  the  county  court  properly  sustained  the  objections  to 
the  corporation  tax. 

The  judgment  of  the  county  court  is  affirmed. 

Judgment  affirmed. 


The  South  Park  Commissioners,  Appellee,  vs.  Myron 
L.  Pearce  et  al.  Appellants. 

Opinion  filed  February  2$,  igii. 

1.  Special  assessments — act  of  i8p§,  concerning  assessments 
by  park  boards,  did  not  take  away  jurisdiction  of  the  circuit  court. 
Section  2  o£  the  act  af  June  24,  1895,  to  enable  park  commissioners 
to  make  improvements,  (Kurd's  Stat.  1909,  p.  1614,)  expressly  pro- 
vides that  the  powers  granted  by  such  act  shall  be  in  addition  to 
those  already  vested  in  park  authorities,  and  hence  such  act  did 
not  take  away  the  jurisdiction  of  the  circuit  court,  existing  under 
the  act  of  1871,  to  entertain  a  petition  by  park  commissioners  to 
levy  a  special  assessment  for  corporate  purposes. 

2.  Same — act  of  i8p^  adopted  method  of  levying  special  assess- 
ment by  park  commissioners.  When  the  act  of  1895  (Kurd's  Stat 
1909,  p.  1614,)  authorized  the  levy  of  a  special  assessment  by  the 
park  commissioners  for  the  improvement  of  streets  in  the  manner 
in  which  the  levy  of  special  assessments  in  other  cases  was  au- 
thorized, it  adopted  the  only  method  which  then  existed  by  which 
park  commissioners  could  levy  a  special  assessment  in  any  case, 
which  was  by  petition  in  the  circuit  court. 

3.  Same — "first"  improvement  of  street  means  improvement  by 
park  commissioners.  The  "first"  improvement  of  a  street  which 
the  statute  authorizes  park  commissioners  to  make  by  special  as- 
sessment means  an  improvement  made  by  the  commissioners  and 
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does  not  refer  to  the  former  condition  of  the  street,  as  improved 
or  unimproved. 

4.  Same — when  ordinance  for  boulevard  improvement  is  unrea- 
sonable. An  ordinance  imposing  upon  property  owners  the  burden 
of  paying  for  the  construction  of  a  pleasure  driveway  and  the 
ornamentation  and  embellishment  of  a  boulevard  where  there  is 
already  a  complete  system  of  street  improvements  recently  put  in 
and  in  good  condition  is  unreasonable,  and  if,  under  such  circum- 
stances, the  public  authorities  deem  it  best  to  make  such  boule- 
vard improvement  it  should  be  done  at  public  expense. 

5.  Same — extent  to  which  property  within  jurisdiction  of  park 
board  may  be  assessed.  Where  property  brought  within  the  juris- 
diction of  a  park  board  is  already  provided  with  street  improve- 
ments it  is  not  subject  to  special  assessment  any  further  than  it 
would  be  if  it  had  not  become  a  part  of  the  park  system  but  had 
remained  under  the  jurisdiction  of  the  city. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding. 

Joseph  H.  Fitch,  William  J.  Donlin,  and  George 
W.  Wilbur,  for  appellants. 

ToLMAN,  Redfield  &  Sexton,  for  appellee. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court : 

This  IS  an  appeal  from  a  judgment  of  the  circuit  court 
of  Cook  county  confirming  a  special  assessment  for  the  con- 
struction by  the  South  Park  Commissioners  of  a  boulevard 
improvement  of  a  system  of  streets  in  the  city  of  Chicago 
beginning  at  Michigan  avenue  and  Sixteenth  street,  ex- 
tending east  and  south  to  Thirty-third  street,  and  includ- 
ing, successively,  parts  of  Sixteenth  street,  Prairie  avenue, 
Twenty-ninth  street  and  South  Park  avenue.  The  objec- 
tions which,  it  is  urged,  should  have  prevented  the  confir- 
mation of  the  assessment  are,  that  the  circuit  court  had  no 
jurisdiction  of  the  proceedings,  the  commissioners  had  no 
power  to  make  the  improvement  by  special  assessment,  the 
ordinance  is  unreasonable  and  the  finding  on  the  assessment 
of  benefits  is  contrary  to  the  evidence. 
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An  act  of  the  General  Assembly  of  June  24,  1895, 
vested  all  boards  of  park  commissioners  with  power  to  levy 
special  assessments  for  the  improvement  of  boulevards  or 
streets  under  their  control,  and  provided  for  a  method  of 
procedure  in  conformity  with  the  procedure  provided  for 
the  levying  of  special  assessments  by  cities  and  villages,  so 
far  as  the  latter  might  be  applicable.  (Kurd's  Stat.  1909, 
p.  1614.)  Section  7  of  that  act  requires  the  petition  for 
the  assessment  to  be  filed  in  the  county  court,  and  it  is 
claimed  by  the  appellants  that  the  jurisdiction  of  that  court 
is  exclusive.  They  insist,  first,  that  no  statute  prior  to  that 
of  June  24,  1895,  conferred  upon  the  circuit  court  juris- 
diction of  the  subject  matter;  and  second,  that  all  prior 
statutes  are  merged  in  that  of  June  24,  1895,  so  far  as  they 
relate  to  the  authority  of  park  commissioners  to  levy  spe- 
cial assessments  for  local  improvements. 

The  act  incorporating  the  South  Park  Commissioners 
conferred  no  power  to  make  a  special  assessment  for  the 
improvement  of  streets  or  boulevards.  No  such  power  ex- 
isted prior  to  April  9,  1879,  when  an  act  was  passed  to 
enable  park  commissioners  **to  take,  regulate,  control  and 
improve  public  streets  leading  to  public  parks,  to  pay  for 
the  improvement  thereof,  and  in  that  behalf  to  make  and 
collect  a  special  assessment,  or  special  tax  on  contiguous 
property.**  This  act  granted  to  boards  of  park  commission- 
ers "all  the  power  and  authority  now  or  hereafter  granted 
to  them  respectively,  relative  to  the  levy,  assessment  and 
collection  of  taxes,  or  assessment  for  corporate  purposes." 
(Hurd's  Stat.  1909,  sec.  2,  p.  1588.)  On  June  21,  1895, 
an  act  having  a  similar  object  was  passed,  which  empow- 
ered park  commissioners  to  pay  for  the  improvement  of 
streets  by  levying  a  special  tax  or  special  assessment  "in  the 
manner  in  which  said  board  of  park  commissioners  or  park 
authorities  are  now  or  may  be  hereafter  empowered  by 
law  to  levy,  assess  and  collect  special  taxes  on  contiguous 
property  or  special  assessments  for  benefits  in  other  cases.  * 
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(Kurd's  Stat.  1909,  sec.  2,  p.  1608.)  The  power  which 
had  before  the  passage  of  these  acts  been  granted  to  boards 
of  park  commissioners  relative  to  the  levy  of  assessments 
for  corporate  purposes  and  the  manner  in  which  such  boards 
were  then  empowered  by  law  to  levy  special  assessments 
for  benefits  in  other  cases  than  the  improvement  of  streets, 
were  such  as  were  authorized  by  an  act  of  June  16,  1871, 
"to  enable  the  corporate  authorities  of  two  or  more  towns, 
for  park  purposes  to  issue  bonds  in  renewal  of  bonds  here- 
tofore issued  by  them,  and  to  provide  for  the  payment  of 
the  same,  to  make,  revise  and  collect  a  special  assessment 
on  contiguous  property  for  benefits  by  reason  of  the  loca- 
tion of  parks  and  boulevards  and  to  make  necessary  changes 
in  their  location."  (Hurd's  Stat.  1909,  p.  1572.)  Sec- 
tion 3  of  this  act  provides  the  manner  of  procedure  by 
which  the  commissioners  were  empowered  to  levy  the  as- 
sessment and  required  the  return  of  the  assessment  to  the 
circuit  court  for  confirmation,  and  this  was  the  only  man- 
ner in  which,  prior  to  June  24,  1895,  park  commissioners 
were  authorized  to  levy  an  assessment,  in  any  case,  for  cor- 
porate purposes.  The  act  did  not  authorize  the  levy  of  a 
special  assessment  for  the  improvement  of  streets,  but  it 
did  provide  a  manner  of  levying  a  special  assessment  for 
corporate  purposes,  and  when  the  later  statute  authorized 
the  levy  of  a  special  assessment  for  the  improvement  of 
streets  in  the  manner  in  which  the  levy  of  special  assess- 
ments in  other  cases  was  authorized,  it  adopted  for  use 
in  levying  an  assessment  for  street  improvement  the  only 
method  existing  for  levying  an  assessment  in  any  case. 

It  is  insisted,  however,  that  the  act  of  June  24,  1895, 
is  a  substitute  for  all  prior  acts  relating  to  special  assess- 
ments for  street  improvements  by  park  boards.  Section  4 
of  the  act  provides  that  "when  the  ordinance  under  which 
said  improvement  is  ordered  to  be  made  shall  provide  that 
such  improvement  shall  be  made  by  special  assessment,  the 
proceedings  for  the  making  and  levying  of  the  same  shall 
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be  as  provided  hereinafter  in  this  act.''  The  act  is  a  gen- 
eral revision  of  the  subject  of  special  assessments  by  park 
boards  for  street  improvements,  and  in  the  absence  of  any 
saving  clause  would  operate  to  repeal  the  provisions  of  the 
former  statute  on  that  subject.  In  section  2,  however,  it  is 
provided  that  **the  power  and  authority  hereby  vested  are 
hereby  declared  to  be  additional  to  and  not  in  limitation 
of  any  power  and  authority  heretofore  vested  in  said  park 
commissioners  or  park  authorities."  This  is  an  express 
declaration  that  the  method  provided  in  the  act  was  not  in- 
tended as  a  substitute  for  that  theretofore  existing,  and  that 
the  jurisdiction  conferred  upon  the  county  court  w-as  not  to 
supersede  but  to  be  concurrent  with  that  already  existing  in 
the  circuit  court. 

By  both  the  act  of  April  9,  1879,  and  that  of  June  24, 
1895,  park  commissioners  are  authorized  to  improve  streets 
under  their  control  and  to  levy  a  special  assessment  to  pay 
the  cost  of  their  first  improvement,  but  not  the  cost  of  their 
subsequent  care,  maintenance  and  repair.     The  appellants 
insist  that  because  the  streets  in  question  had  been  paved 
and  otherwise  improved  by  the  city  of  Chicago  before  they 
were  taken  under  the  control  of  the  South  Park  Commis- 
sioners, the  latter  had  no  power  to  make  this  improvement 
by  special  assessment.    The  statute  expressly  authorizes  the 
improvement  of  any  street  taken  under  the  control  of  the 
park  commissioners  in  such  manner  as  the  commissioners 
deem  best  and  the  payment  for  such  first  improvement  by 
special   assessment.     The   improvement  mentioned   is  one 
made  by  the  commissioners  and  does  not  refer  to  the  for- 
mer condition  of  the  streets. 

The  streets  involved  had  been  improved  by  pavements, 
curbs,  sidewalks  and  glitters.  On  Prairie  avenue  between 
Sixteenth  street  and  Twenty-second  street"  was  an  asphalt 
pavement  in  good  repair,  part  of  it  recently  built  and  none 
of  it  over  six  years  old,  with  curbs,  sidewalks  and  gutters. 
For  all  purposes  of  ordinary  traffic  this  portion  of  the 
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street  was  in  such  condition  that  no  improvement  thereof 
was  needed.  It  was  only  the  making  of  what  is  spoken 
of  as  a  boulevard  improvement,  as  contemplated  in  the  or- 
dinance, which  necessitated  any  change  in  this  condition. 
The  grade  was  not  entirely  uniform,  the  driveway  not  so 
serviceable  for  fast-moving  pleasure  vehicles  as  it  was  pro- 
posed to  make  it,  the  width  of  the  pavement  and  of  the 
sidewalks  was  not  tmiform,  and  while  the  conditions  of 
the  street  as  a  street  were  not  such  as' to  require  any  change, 
they  were  not  up  to  the  standard  of  a  boulevard  improve- 
ment. The  ordinance  therefore  proposed  to  tear  up  and 
destroy  a  good  pavement,  good  sidewalks,  curbs  and  gut- 
ters recently  put  down  at  the  expense  of  the  property 
owners,  and  to  replace  them,  also  at  the  expense  of  the 
property  owners,  with  substantially  similar  improvements 
made  with  reference  to  uniformity  of  construction,  slightly 
changing  grades  and  crowns,  and  other  details  to  adapt  the 
streets  better  to  the  purposes  of  a  pleasure  driveway.  The 
ordinance  is  unreasonable  in  thus  imposing  upon  property 
owners  the  burden  of  paying  for  a  pleasure  driveway  and 
the  ornamentation  and  embellishment  of  a  boulevard  when 
there  is  already  a  complete  system  of  street  improvements 
recently  put  in  and  in  good  condition.  {McParlane  v.  City 
of  Chicago,  185  111.  242;  Hawes  v.  City  of  Chicago,  158 
id.  653 ;  City  of  Chicago  v.  Brouni,  205  id.  568 ;  Chicago 
Union  Traction  Co,  v.  City  of  Chicago,  208  id.  187.)  If 
the  public  authorities  deem  it  best  for  the  public  interest, 
under  such  circumstances,  to  make  an  improvement  of  the 
character  here  contemplated,  it  is  only  reasonable  that  it 
should  be  done  at  the  public  expense.  Property  already 
provided  with  street  improvements  as  above  indicated  should 
not  in  such  case  be  subject  to  special  assessment  any  fur- 
ther than  if  it  had  not  become  a  part  of  the  park  system 
but  had  remained  under  the  jurisdiction  of  the  city. 

The  judgment  of  confirmation  as  to  the  property  of  the 

appellants  is  reversed.  ,    ,  .  , 

*^*  Judgment  reversed. 
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George  W.  Riggs,  Defendant  in  Error,  vs.  J.  Elliott 
Jennings,  Plaintiff  in  Error. 

Opinion  Hied  February  25,  ipii, 

1.  Constitutional  law — provision  as  to  titles  of  acts  should 
be  construed  liberally.  Section  13  of  article  4  of  the  constitution, 
concerning  the  titles  of  acts,  should  be  construed  liberally  in  fa- 
vor of  the  validity  of  a  statute,  and  if  all  the  provisions  of  an 
act  relate  to  the  subject  of  legislation  expressed  in  the  title,  and 
are  parts  of  it,  incident  to  it  or  reasonably  connected  with  it,  said 
section  is  complied  with. 

2.  Same — details  of  the  legislation  need  not  be  mentioned  in 
title  of  act.  The  object  of  the  title  of  an  act  is  to  g^ve  informa- 
tion as  to  the  subject  of  the  legislation  with  which  the  act  deals, 
but  the  particulars  or  details  of  the  legislation  are  to  be  found  in 
the  act  itself  and  need  not  be  mentioned  in  the  title. 

3.  Same — Municipal  Court  act  not  invalid  because  the  creation 
of  the  court  is  not  mentioned  in  the  title.  The  Municipal  Court 
act  is  not  invalid  because  the  creation  of  the  court  is  not  men- 
tioned in  its  title,  as  the  title  covers  everything  relating  to  the 
creation,  organization  and  procedure  of  the  court;  and  it  cannot 
be  assumed,  as  against  the  knowledge  of  the  legislature  and  the 
courts  to  the  contrary,  that  the  act  was  intended  to  apply  to  a 
municipal  court  already  in  existence. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  McKenzie  Cleland,  Judge,  presiding. 

Henry  W.  Leman,  and  Frank  H.  Cui^ver,  for  plain- 
tiff in  error. 

O'Bryan  &  Marshall,  for  defendant  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court: 

This  writ  of  error  is  prosecuted  to  reverse  a  judgment 
of  the  municipal  court  of  Chicago,  and  the  only  error  as- 
signed is  that  the  Municipal  Court  act  is  unconstitutional 
because  the  creation  of  a  court  is  not  mentioned  in  the  title. 

Section  13  of  article  4  of  the  constitution  provides  that 
no  act  shall  embrace  more  than  one  subject,  which  shall  be 
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expressed  in  the  title.  The  title  of  the  Municipal  Court  act 
is,  **An  act  in  relation  to  a  municipal  court  in  the  city  of 
Chicago."  The  subject  of  legislation  is  a  municipal  court 
in  the  city  of  Chicago.  If  all  of  the  provisions  of  the  act 
relate  to  that  subject  and  are  parts  of  it,  incident  to  it  or 
reasonably  connected  with  it,  the  provision  of  the  constitu- 
tion, which  is  to  be  construed  liberally  in  favor  of  the  val- 
idity of  the  enactment,  is  complied  with.  (People  v.  Sayer, 
246  111.  382;  People  v.  McBride,  234  id.  146;  Lang  v. 
Friesenecker,  213  id.  598;  Anns  v.  Ayer,  192  id.  6oi ;  Peo- 
ple v.  Nelson,  133  id.  565.)  The  object  of  the  title  is  to 
inform  as  to  the  subject  of  legislation  with  which  the  act 
deals,  but  the  particulars  of  the  legislation  are  to  be  found 
in  the  act  and  not  in  the  title.  The  title  of  this  act  covers 
everything  in  relation  to  the  creation,  organization,  juris- 
diction and  procedure  of  the  municipal  court,  and  it  is  not 
necessary  that  it  should  mention  the  details  of  the  legisla- 
tion dealing  with  the  various  subdivisions  of  the  subject. 

It  is  insisted,  however,  that  the  title  assumes  that  there 
is  a  court  in  existence  to  which  the  act  can  relate,  and  in- 
dicates an  intention  only  to  regulate  proceedings  in  such 
court  and  not  an  intention  to  create  a  court.  Courts  and 
legislatures  are  supposed  to  know  what  courts  exist  in  the 
State.  Before  the  passage  of  this  act  there  was  no  munici- 
pal court  in  the  city  of  Chicago.  An  act  in  relation  to  such 
a  court  could  not,  therefore,  refer  to  any  court  then  in  ex- 
istence or  to  any  court  other  than  one  created  by  the  act 
itself.  No  other  impression  could  be  conveyed  by  such  a 
title  than  that  the  act  would  create  such  a  court. 

We  have  held  various  details  of  this  act  in  conflict  with 
other  provisions  of  the  constitution,  and  in  City  of  Chicago 
v.  Reeves,  220  111.  274,  we  held  the  act,  in  its  main  features, 
valid.  The  objection  now  urged  was  not  made  in  that  case, 
and  w-e  now  hold  it  unavailing. 

The  judgment  is  affirmed.  judgment  affirmed. 
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Henry  C.  Botiiweli.,  Appellee,  vs,  Philip  C.  Schmidt, 

Appellant. 

Opinion  filed  February  25,  iqit, 

1.  Specific  performance — complainant  must  show  that  he  is 
not  in  default.  A  party  seeking  to  compel  specific  performance  of 
a  contract  to  convey  land  is  required  to  show  that  he  has  been  in 
no  default  in  not  having  performed  the  agreement  and  that  he  has 
taken  all  proper  steps  toward  performance  on  his  part,  or  that  he 
has  a  reasonable  excuse  for  non-performance. 

2.  Same — party  who  agrees  to  convey  free  from  encumbrances 
must  obtain  release  of  mortgage.  A  proposed  vendor  who  agrees 
to  convey  land  free  from  encumbrance  is  not  in  a  position  to  com- 
pel the  vendee  to  make  final  payment  and  accept  a  deed  until  he 
has  secured  releases  of  mortgages  on  the  land. 

3.  Same — what  does  not  show  excuse  for  not  releasing  mort- 
gages. In  an  action  for  specific  performance,  where  the  complain- 
ant has  not  procured  releases  of  mortgages  as  he  had  agreed  to 
do,  the  fact  that  the  mortgagees  testify  that  they  are  willing  to 
accept  the  money  on  the  mortgages  and  release  the  same  does  not 
show  an  excuse  on  the  part  of  the  complainant  for  not  procuring 
them,  but,  on  the  contrary,  shows  that  he  was  without  excuse  for 
not  having  secured  such  releases  before  filing  his  bill. 

4.  Same — fact  that  vendee  has  refused  to  perform  does  not  ex- 
cuse vendor  from  doing  what  is  required  of  him.  The  fact  that 
the  vendee  may  have  refused,  without  cause,  to  carry  out  the  con- 
tract and  attempted  to  rescind  the  same  relieves  the  vendor  from 
the  necessity  of  making  a  tender  of  the  deed,  but  it  does  not  re- 
lieve him  of  doing  the  things  which  he  had  agreed  upon  his  part 
to  do,  in  case  he  desires  to  file  a  bill  for  specific  performance. 

5.  Same — when  decree  is  erroneous.  .  Where  the  complainant 
in  a  bill  for  specific  performance  is  in  default  in  not  having  pro- 
cured releases  of  mortgages  on  the  land  and  no  reasonable  excuse 
is  shown  for  such  default,  it  is  error  to  decree  that  he  shall  re- 
cover the  purchase  price  from  the  defendant,  who  must  pay  the 
same  to  the  clerk  of  the  court  within  sixty  days  from  the  date  of 
the  decree,  and  that  the  complainant  shall,  within  forty  days  from 
the  date  of  the  decree,  procure  releases  of  the  mortgages,  record 
the  same  and  deliver  them  to  the  clerk,  to  be  delivered  by  him,  to- 
gether with  complainant's  deed,  to  the  defendant. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the 
Hon.  Albert  M.  Rose,  Judge,  presiding. 
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John  Lynch,  Ci^aude  O.  Elus,  and  T.  S.  Wiluams, 
for  appellant. 

James  H.  Smith,  for  appellee. 

.    Mr.  Justice  Cooke  delivered  the  opinion  of  the  court : 

On  September  i8,  1909,  appellant,  Philip  C.  Schmidt, 
and  appellee,  Henry  C.  Bothwell,  executed  their  written 
agreement,  whereby  appellee  sold  and  contracted  to  convey 
to  appellant  two  hundred  and  sixty  acres  of  land  in  Clay 
county  for  the  sum  of  $9000,  $20  of  which  was  paid  at  that 
time,  the  remainder  to  be  paid  on  or  before  October  18 
following,  at  which  time  appellee  was  to  convey  the  said 
real  estate  to  appellant  free  and  clear  of  all  encumbrances, 
by  a  good  and  sufficient  warranty  deed.  At  the  time  the 
contract  was  executed  there  were  two  impaid  mortgages 
upon  this  real  estate, — one  for  the  sum  of  $2000  and  one 
for  $400.  On  October  18,  1909,  the  appellee  tendered  a 
deed  to  the  premises  described  in  the  contract,  together 
with  an  abstract  of  title  to  the  same.  At  that  time  he  had 
not  secured  a  release  of  either  of  the  two  mortgages.  Ap- 
pellant declined  to  perform  his  part  of  the  contract.  There- 
after appellee  filed  this  bill  for  specific  performance.  A 
hearing  was  had  thereon  at  the  March  term,  1910,  of  the 
Clay  county  circuit  court  and  a  decree  entered  granting  the 
relief  prayed  by  the  bill.    This  appeal  is  from  that  decree. 

Appellant  makes  numerous  assignments  of  error,  but 
it  will  be  necessary  to  consider  but  one  of  them. 

At  the  time  of  the  filing  of  his  bill,  and  at  the  time  of 
the  hearing,  appellee  had  not  paid  or  secured  the  release  of 
the  mortgage  encumbrances  against  the  realty.  By  this  de- 
cree the  circuit  court  provided  that  appellee  have  and  re- 
cover of  and  from  appellant  the  sum  of  $8980,  with  interest 
and  costs  of  suit,  to  be  paid  by  appellant  within  sixty  days 
from  the  date  of  the  entry  of  the  decree,  and  that  upon  the 
paynlent  of  that  sum  the  clerk  of  the  court  should  deliver 
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to  him  the  warranty  deed  executed  by  appellee  and  his  wife 
to  the  real  estate  involved,  which  the  clerk  then  had  in  his 
custody,  and  that  appellee  should,  within  forty  days  from 
the  date  of  the  entry  of  the  decree,  procure  releases,  in  due 
form  of  law,  of  the  said  two  mortgages  and  have  the  same 
duly  recorded  and  thereupon  deliver  the  same  to  the  clerk, 
to  be  by  him  delivered  to  appellant,  together  with  said  deed, 
upon  the  payment  by  appellant  of  the  sum  found  to  be  due 
from  him. 

It  is  contended  by  appellant  that  the  court,  in  rendering 
this  decree,  has  made  a  new  contract  for  the  parties,  where- 
by appellee  is  given  forty  days'  time  after  entry  of  decree 
to  perform  his  part  of  the  original  contract,  and  appellant 
is  required,  in  case  appellee  should  see  fit  to  procure  releases 
of  said  mortgages,  to  then  take  the  land  or  suffer  the  same 
to  be  sold  by  the  master  in  chancery  at  his  risk  and  expense. 
Appellant  contends  that  as  appellee  had  not  performed  his 
part  of  the  contract,  even  up  to  the  time  of  the  entry  of 
the  decree,  he  was  in  no  position  to  compel  a  performance 
on  the  part  of  appellant.  The  general  rules  applicable  to  the 
state  of  facts  here  shown  have  been  repeatedly  announced 
by  this  court.  A  party  seeking  to  compel  specific  perform- 
ance is  required  to  show  that  he  has  been  in  no  default  in 
not  having  performed  the  agreement,  and  that  he  has  taken 
all  proper  steps  toward  the  performance  on  his  part  or  can 
show  a  reasonable  and  just  excuse  for  non -performance. 
(Doyle  w.  Teas,  4  Scam.  202;  Scott  v.  Shepherd,  3  Gilm. 
483;  Anderson  v.  Frye,  18  111.  94;  Brink  v.  Steadnian,  70 
id.  241 ;  Short  v.  Kiefter,  142  id.  258.)  The  contract  spe- 
cifically provided  that  the  conveyance  should  be  made  free 
and  clear  of  all  encumbrajices.  The  appellee  has  apparently 
made  no  effort  to  secure  the  release  of  these  mortgages.  By 
this  decree  he  is  given  forty  days  to  do  that  which  he  should 
have  done  theretofore.  If  he  fails  within  that  time  to  se- 
cure the  release  of  the  mortgages  the  decree  necessarily  be- 
comes a  nullity.    The  necessity  of  making  such  a  provision 
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before  specific  performance  could  be  decreed  shows  conclu- 
sively that  appellee  is  in  no  position  to  demand  the  relief 
prayed. 

Upon  the  hearing  appellee  testified  that  prior  to  the  i8th 
of  October,  1909,  he  had  secured  the  consent  of  the  two 
mortgagees  to  accept  the  money  due  on  their  mortgages, 
respectively,  and  to  release  the  same,  and  that  they  were 
still  willing  to  do  so.  He  called  as  witnesses  in  his  behalf 
the  two  mortgagees,  who  testified  that  they  were  willing  to 
accept  the  amount  then  due  upon  the  mortgages,  respec- 
tively, and  release  them  of  record.  This  situation,  instead 
of  showing  diligence  on  the  part  of  appellee  and  a  proper 
efifort  on  his  part  to  comply  with  the  contract,  and  that  he 
thereby  had  a  reasonable  and  just  excuse  for  non-perform- 
ance, showed  the  contrary.  That  the  mortgagees  were  will- 
ing at  all  times  to  accept  the  money  due  on  their  mortgages 
and  release  the  same  has  deprived  appellee  of  any  possible 
excuse  for  not  being  in  a  position,  at  the  time  fixed  for  per- 
formance, to  convey  title  free  and  clear  of  encumbrances. 

Appellee  contends  that  subsequent  to  the  making  of  the 
contract  and  prior  to  the  time  specified  therein  for  the  mak- 
ing of  the  conveyance  the  appellant  attempted  to  rescind  the 
contract  and  notified  him  that  he  would  not  take  the  land, 
and  therefore  appellee  w%s  not  required  to  make  tender  of 
deed  and  title  as  provided  for  in  the  contract  and  as  he 
would  have  been  required  to  make  had  appellant  been  ready 
and  eager  to  perform.  If  appellant  without  cause  refused 
to  perform  his  part  of  the  contract  and  attempted  to  rescind 
the  same  it  w-ould  relieve  appellee  of  the  necessity  of  mak- 
ing an  actual  tender  of  the  deed  and  title,  but  it  would  not 
relieve  him,  in  case  he  desired  to  pursue  his  remedy  for 
specific  performance,  of  the  necessity  of  being  in  a  position, 
at  the  proper  time,  to  fully  and  completely  perform  his 
part  of  the  contract. 

Numerous  objections  have  been  urged  to  the  title  to  the 
real  estate  involved  and  to  certain  provisions  of  the  deed 
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tendered  which  it  is  claimed  did  not  comply  with  the  con- 
tract, but  in  view  of  the  situation  in  regard  to  the  two  mort- 
gage encumbrances  which  existed  and  still  exist  it  will  be 
unnecessary  to  discuss  the  other  points  raised.  Until  he 
had  procured  a  release  of  the  two  mortgages  upon  this  land 
according  to  the  terms  of  his  contract  appellee  was  not  in 
a  position  to  ask  a  court  of  equity  to  decree  specific  per- 
formance against  appellant. 

The  decree  of  the  circuit  court  of  Clay  county  is  re- 
versed and  the  cause  remanded,  with  directions  to  dismiss 

"  ^    ^  '  Reversed  and  remanded,  with  directions. 


The  Board  oi^  Directors  of  the  Stinson  Memorial  Li- 
brary, Appellant,  vs.  The  Board  of  Review  of  Union 
County,  Appellee. 

Opinion  filed  February  25,  ipii. 

1.  Taxes — statutes  exempting  property  from  taxation  will  not 
be  extended  by  judicial  construction.  Statutes  exempting  property 
from  taxation  must  be  strictly  construed  and  will  not  be  extended 
by  judicial  construction,  as  all  presumptions  are  against  an  inten- 
tion of  the  State  to  bind  itself  by  suchian  exemption. 

2.  Same — one  claiming  exemption  must  clearly  show  that  the 
property  is  within  the  statute.  One  claiming  that  certain  property 
is  exempt  from  taxation  must  clearly  show  that  the  property  is 
within  the  statute. 

3.  Same — same  rule  governs  exemptions  claimed  by  municipal 
corporations  as  governs  private  persons  or  corporations.  The  rule 
requiring  a  strict  construction  of  tax  exemption  statutes  applies 
whether  the  property  claimed  to  be  exempt  belongs  to  a  private 
person  or  corporation  or  to  a  municipal  corporation. 

4.  Same — when  trust  fund  intended  to  be  used  for  free  library 
is  not  exempt.  A  trust  fund  held  by  directors  appointed  by  a  city 
under  an  ordinance  declaring  the  establishment  of  a  free  public 
library  in  accordance  with  a  will  creating  the  trust,  which  requires 
the  directors  to  invest  the  fund  until  such  time  as  a  building  for 


Digitized  by  VjOOQIC 


FA  Ml.]      Bd.  op  Directors  v.  Bd.  of  Review.         591 

a  free  public  library  can  be  erected  with  the  income  from  the  fund, 
after  which  the  income  shall  be  devoted  to  the  purposes  of  such 
library,  is  not  within  the  tax  exemption  in  favor  of  "all  free  public 
libraries"  until  the  library  is  actually  established,  and  is  not  clearly 
within  any  other  provision  of  section  2  of  the  Revenue  act,  relat- 
ing to  tax  exemptions. 

Auditor's  certificate  of  appeal  to  review  the  decision  of 
the  Board  of  Review  of  Union  county. 

H.  F.  BussEY,  for  appellant. 

W.  H.  Stead,  Attorney  General,  and  Roy  Wright,  for 
appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  is  an  appeaUfrom  a  decision  of  the  board  of  re- 
view of  Union  county  that  a  certain  fund  in  the  treasury 
of  the  city  of  Anna,  known  as  the  "Stinson  Memorial  Li- 
brary fund,"  is  subject  to  taxation,  and  the  facts  have  been 
certified  to  this  court  by  the  Auditor  of  Pubhc  Accounts,  as 
required  by  statute. 

The  facts,  as  we  gather  them  from  the  record,  are,  that 
Robert  B.  Stinson,  a  resident  of  said  city  of  Anna,  died 
testate  October  11,  1903.  By  the  nineteenth  clause  of  his 
will  he  devised  and  bequeathed  to  the  city  of  Anna  the 
residue  of  his  estate,  real  and  personal,  "to  use  and  be  used 
by  it,  through  its  lawfully  appointed  trustees  or  directors, 
for  the  purpose  of  establishing,  erecting  and  maintaining  a 
free  public  library  and  reading  room  for  the  general  use 
and  benefit  of  citizens  of  said  city  of  Anna  and  of  the  sur- 
rounding country  and  county."  The  will  directed  that  if 
the  bequest  was  accepted  the  mayor  and  board  of  aldermen 
of  the  city  should  proceed  to  organize  a  library  and  appoint 
a  board  of  directors  therefor  in  the  manner  provided  by 
statute  and  that  the  title  to  the  property  devised  and  be- 
queathed should  vest  in  the  board  of  directors  so  created 
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and  appointed.     The  will  directed  that  the  directors  so  ap- 
pointed should  manage  and  invest  the  property  so  as  to 
produce  the  greatest  income  and  revenue  therefrom,  and 
retain  the  property  until  such  time  as  the  interest  or  reve- 
nue therefrom  should  be  sufficient,  in  amount,  to  erect  in 
said  city  of  Anna  a  suitable  and  appropriate  fireproof  li- 
brary building,  to  be  used  as  a  free  public  library  building 
and  reading  room,  '*it  being  my  will  and  desire  and  request 
that  the  principal  sum  or  fund  and  property  hereby  given 
shall  not  be  diminished,  but  that  the  same  shall  continually 
be  safely  invested  and  the  income  therefrom  shall  be  used 
for  the  erection  of  said  library  building  and  reading  room, 
and  that  when  so  erected  the  income  to  be  derived  from  tlie 
estate  hereby  given  it,  to  be  used  and  utilized  in  furnish- 
ing, supplying  with  books  and  reading  material,  and  similar 
equipment,  and  to  maintain  in  a  proper,  usable,  convenient 
and  accessible  and  useful  and  beneficial  manner  the  library 
so  created,  under  the  directions  of  the  lawful  authorities  of 
said  city  of  Anna,  in  the  manner  provided  by  law."    At  a 
regular  meeting  of  the  city  council  of  the  city  of  Anna  held 
December  7,  1903,  the  council  adopted  a  resolution  accept- 
ing the  bequest  and  devise  upon  the  terms  and  for  the  uses 
and  purposes  provided  by  the  will.     On  January  4,  1904, 
the  council  adopted  an  ordinance  reciting  the  city's  accept- 
ance of  the  provisions  of  the  will.    The  ordinance  declared 
the  establishment  of  the  library,  to  be  known  as  the  **Stin- 
son  Memorial  Library,"  and  provided  for  its  erection,  main- 
tenance and  government  according  to  the  laws  of  Illinois 
and  the  provisions  of  the  will  of  Robert  B.  Stinson,  de- 
ceased.    It  also  provided  for  the  appointment  of  a  board 
of  nine  directors  by  the  mayor,  with  the  approval  of  tlie 
council,  who  should  have  control  and  management  of  the 
fund  and  library.     The  fund  was  required  to  be  deposited 
in  the  city  treasury,  to  be  kept  in  a  separate  account,  known 
as  the  '^Stinson  Memorial  Library  fund,*'  and  drawn  out 
by  warrants  issued  by  the  mayor  and  clerk  upon  properly 

Digitized  by  VjOOQIC 


Fab.MIJ      Bd.  op  Directors  v,  Bd.  of  Review.         593 

authenticated  vouchers  issued  by  the  board  of  directors. 
Said  board  of  directors  are  required  to  make  reports  an- 
nually, on  the  second  Monday  in  June,  of  the  condition  of 
the  fund,  receipts  and  expenditures.  The  management  and 
investment  of  the  fund  are  placed  under  the  control  of  the 
board  of  directors.  Pursuant  to  said  ordinance  nine  direct- 
ors were  appointed  by  the  mayor,  by  and  with  the  consent 
and  approval  of  the  city  council,  and  they  have  had  the  con- 
trol and  management  of  said  fund  since  their  appointment. 
By  their  last  annual  report,  made  under  date  of  June  4, 
1910,  it  appears  that  the  fund  received  under  the  provisions 
of  the  will  of  Robert  B.  Stinson  amounted  to  $50,082 ;  that 
this  sum  has  been  kept  invested  in  interest  and  dividend 
bearing  securities,  the  net  income  amounting  to  $19,478.52 
at  the  date  of  said  report.  No  building  has  as  yet  been 
erected. 

The  board  of  directors  of  said  library  fund  appeared 
before  the  board  of  review  and  objected  to  said  fund  being 
taxed.  All  the  facts  above  recited  were  placed  before  the 
board  of  review.  The  board  of  directors  of  the  library 
fund  represented  to  the  board  of  review  that  they  were  hold- 
ing and  investing  the  fimd  until  such  time  as  the  income 
from  it  would  enable  them  to  erect  and  equip  a  library 
building  and  reading  room,  and  the  principal  fund  was  to  be 
retained  and  invested  for  the  purpose  of  furnishing,  equip- 
ping and  maintaining  said  building  and  library  when  the 
building  was  erected.  On  this  ground  it  is  claimed  the 
property  is  exempt  from  taxation. 

-  Section  3  of  article  9  of  the  constitution  authorizes  ex- 
emptions from  taxation  of  certain  property  therein  enumer- 
ated, by  general  laws.  Pursuant  to  the  authority  conferred 
by  said  section  of  the  constitution,  section  2  of  the  Reve- 
nue act  was  adopted  by  the  legislature.  The  property  ex- 
empted by  said  section  is  divided  into  eleven  classes.  The 
money  here  involved  must  be  found  to  be  included  in  the 
seventh  clause  of  said  section  if  it  comes  within  any  of  the 
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classes  of  property  exempted  from  taxation  by  said  section. 
Said  seventh  clause  reads  as  follows : 

''Seventh — All  property  of  institutions  of  public  char- 
ity, when  actually  and  exclusively  used  for  such  charitable 
purposes,  not  leased  or  otherwise  used  with  a  view  to  profit; 
and  all  free  public  libraries." 

It  is  not,  and  could  not,  we  think,  with  any  reason  be, 
contended  that  the  money  sought  to  be  taxed  in  this  case  is 
exempt  as  property  of  an  institution  of  public  charity  actu- 
ally and  exclusively  used  for  charitable  purposes,  not  other- 
wise used  wnth  a  view  to  profit.  {People  v.  Seaman's 
Friend  Society,  87  111.  246.)  The  position  of  the  library 
board  is,  that  the  money  was  devised  for  the  establishment 
of  a  free  public  library;  that  the  title  to  it  vested  in  the 
board  of  directors  for  that  purpose ;  that  it  is  to  be  treated 
and  considered  as  property  of  a  free  public  librar)%  and 
therefore  exempt  from  taxation  under  the  clause  exempting 
"all  free  public  libraries/'  The  difficulty  with  this  argument 
is,  that  no  free  public  library  has  as  yet  been  established. 
We  must  assume  that  at  some  time  such  a  library  will  be 
established,  for  the  money  in  the  hands  of  the  board  of  di- 
rectors, under  the  terms  of  the  devise,  can  be  used  for  no 
other  purpose,  but  it  would  require  a  liberal  construction 
of  the  statute  to  say  that  money  intended  to  be  used  at 
some  future  time  for  the  establishment  of  a  library  is  with- 
in the  statute  exempting  *'all  free  public  libraries.''  The 
constitution  of  Kansas  exempts  all  property  used  exclu- 
sively for  educational  purposes.  A  tract  of  land  owned  by 
Washburn  College,  and  not  then  used  or  occupied  but  in- 
tended for  use  as  a  permanent  site  for  the  institution  as 
soon  as  it  could  be  done,  was  assessed  for  taxation  by  the 
tax  authorities,  and  in  Washburn  College  v.  Commission^ 
crs  of  Shawnee  County,  8  Kan.  344,  it  w^as  held  not  ex- 
empt from  taxation.  In  the  opinion  by  Mr.  Justice  Brewer 
it  was  said  that  to  come  within  the  exemption  three  things 
were  required:     First,  that  the  property  is  used;   second, 
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that  it  is  used  for  educational  purposes;  and  third,  that  it 
is  used  for  no  other  purpose.  The  court  said  an  intention 
to  use  it  for  educational  purposes  was  not  sufficient;  that 
if  it  had  been  intended  to  exempt  such  property  different 
language  would  have  been  used  in  providing  for  the  ex- 
emption. 

Statutes  exempting  property  from  taxation  must  be 
strictly  construed,  and  it  devolves  upon  those  claiming  the 
exemption  to  clearly  show  that  the  property  is  within  the 
statute.  {People  v.  Wabash  Railway  Co.  138  111.  85;  Peo- 
ple V  City  of  Chicago,  124  id.  636;  Bloomington  Cemetery 
Assn  V.  People,  170  id.  377;  Catholic  Knights  v.  Board  of 
Rez'iew,  198  id.  441.)  All  presumptions  are  against  an  in- 
tention of  the  State  to  bind  itself  by  the  exemption  of  prop- 
erty from  taxation.  Exemptions  will  be  construed  strictly 
and  cannot  be  made  by  judicial  construction  to  embrace 
other  subjects  than  those  plainly  expressed,  (hi  the  mat- 
ter of  Szvigert,  123  111.  267;  People  v.  Seaman's  Friend 
Society,  supra,)  The  same  rule  requiring  a  strict  construc- 
tion of  statutes  exempting  property  belonging  to  private 
persons  or  corporations  from  taxation  .is  applied  to  mu- 
nicipal corporations  also.  (Sanitary  District  v.  Martin, 
173  111.  243.)  Undoubtedly,  when  the  library  is  established 
it  will  be  exempt  from  taxation,  but  the  fund  intended  to 
be  devoted  to  that  use  at  some  future  time  does  not  clearly 
come  within  any  of  the  designations  of  property  exempt 
from  taxation  by  the  legislature,  and  we  are  not  permitted 
by  judicial  construction  to  hold  property  exempt  that  is  not 
clearly  embraced  within  the  provisions  of  the  statutes. 

The  decision  of  the  board  of  review  is  therefore  af- 

^^^^^'  Decision  affirmed. 
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Thk  People  ex  rel  Henry  Weber,  County  Collector,  Ap- 
pellee, vs.  The  Chicago  and  Eastern  Illinois  Rail- 
road Company,  Appellant. 

Opinion  Hied  February  2§,  iqii, 

1.  Taxes — amended  Revenue  law  requires  same  per  cent  of  re- 
duction throughout  taxing  district.  Where  it  becomes  necessary, 
under  the  amended  Revenue  law  of  1909,  (Laws  of  1909,  p.  323,) 
to  reduce  the  rate  of  tax  levy  in  any  portion  of  a  taxing  district, 
the  act  requires  the  same  per  cent  of  reduction  in  the  rate  of  such 
tax  levy  in  every  other  part  of  the  taxing  district,  in  order  that  a 
uniform  rate  shall  apply  throughout  the  district. 

2.  Same — the  rule  for  reducing  county,  towti  and  city  taxes. 
Where  the  aggregate  of  tax  rates,  exclusive  of  the  levies  for  State, 
village,  levee,  school  building,  high  school  and  road  and  bridge 
purposes  and  for  the  payment  of  bonded  indebtedness,  is  higher  in 
a  certain  city  than  in  any  other  taxing  district  in  that  county,  the 
county  clerk  must  reduce  the  county  tax,  city  tax  and  town  tax  in 
the  same  proportion  as  is  necessary  to  reduce  the  said  aggregate 
rate  to  three  per  cent  on  the  $100,  but  if  such  reduction  brings  the 
county  and  city  tax  below  the  minimum  rate  fixed  by  law  the  mini- 
mum rate  must  be  used. 

3.  Same — zvhat  should  be  excluded  before  reducing  tax  for  city 
purposes.  Before  reducing  the  rate  of  a  tax  levy  for  city  pur- 
poses, which  includes  levies  to  pay  the  principal  and  interest  on 
bonded  indebtedness  and  for  library  maintenance  and  library  build- 
ing purposes,  the  rates  for  such  levies  should  be  excluded,  as  the 
tax  rate  for  bonded  indebtedness  is  not  subject  to  reduction,  and 
the  rates  for  library  maintenance  and  library  building  purposes, 
while  subject  to  reduction,  are  not  to  be  included  in  the  minimum 
rate  fixed  by  law  below  which  the  city  tax  cannot  be  reduced. 

4.  Same — what  essential  to  validity  of  road  tax  in  tozvn  under 
labor  system.  It  is  essential  to  the  validity  of  a  road  and  bridge 
tax  in  a  town  under  the  labor  system  that  there  be  a  certificate 
signed  by  the  commissioners  of  highways  and  submitted  to  the 
board  of  supervisors  for  action  at  the  September  meeting  of  the 
board,  and  if  the  certificate  upon  which  the  tax  was  extended  was 
signed  only  by  the  county  clerk  it  cannot  be  amended,  on  appli- 
cation for  judgment  for  the  tax,  by  adding  the  names  of  the  com- 
missioners. 

Appeal  from  the  County  Court  of  Shelby  county;  the 
Hon.  J.  K.  P.  Grider,  Judge,  presiding. 
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William  C.  Kelley,  (E.  H.  Seneff,  and  William 
H.  Craig,  of  counsel,)  for  appellant. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

The  county  court  of  Shelby  county,  at  the  June  term, 
1910,  rendered  judginent  against  the  property  of  appellant, 
the  Chicago  and  Eastern  Illinois  Railroad  Company,  for 
$471.20,  being  the  aggregate  amount  of  unpaid  taxes  ex- 
tended against  appellant's  property  in  Shelby  county  by  the 
county  clerk.  Appellant  has  prosecuted  an  appeal  from  that 
judgment  to  this  court. 

The  taxes  for  which  judgment  was  rendered  consisted 
of  portions  of  the  county  tax,  town  tax  of  the  town  of 
Shelbyville  and  city  tax  of  the  city  of  Shelbyville,  and  the 
road  and  bridge  tax  of  the  town  of  Todds  Point,  all  hav- 
ing been  levied  during  the  year  1909.  The  objections  to 
the  unpaid  portions  of  the  county  tax,  town  tax  and  city 
tax  present  the  question  whether  the  county  clerk,  in  ex- 
tending these  taxes,  followed  the  provisions  of  an  act  en- 
titled "An  act  to  amend  section  2  of  an  act  entitled  *An 
act  concerning  the  levy  and  extension  of  taxes,'  approved 
May  9,  1901,  in  force  July  i,  1901,  as  amended  by  an  act 
approved  March  29,  1905,  in  force  July  i,  1905,"  in  force 
July  I,  1909.  (Laws  of  1909,  p.  323.)  We  have  heretofore 
held  this  act  constitutional,  (Booth  v.  Opel,  244  HI.  317; 
Town  of  Cicero  v.  Haas,  244  id.  551;)  and  that  when  it 
becomes  necessary,  under  the  provisions  of  the  act,  to  re- 
duce the  rate  of  tax  levy  in  any  portion  of  a  taxing  district, 
the  act  requires  the  same  per  cent  of  reduction  in  the  rate 
of  such  tax  levy  in  every  other  part  of  such  taxing  district, 
in  order  that  a  uniform  rate  shall  apply  throughout  each 
taxing  district.  (Town  of  Cicero  v.  Haas,  supra;  People 
V.  Chicago  and  Alton  Railroad  Co,  (ante,  p.  87.)  The 
county  clerk  should  therefore  have  followed  the  provisions 
of  this  act  in  extending  the  county,  town  and  city  taxes, 
but  it  is  clear  that  he  did  not  do  so. 
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Shelby  county  has  a  population  of  less  than  300,000  and 
the  population  of  the  city  of  Shelby ville  is  less  than  150,000. 
The  bonded  indebtedness  of  the  city  of  Shelbyville  did  not, 
when  these  taxes  were  levied,  exceed  six  per  cent  of  the  as- 
sessed valuation  of  the  taxable  property  therein,  and  none 
of  the  city  taxes  were  levied  pursuant  to  the  mandate  or 
judgment  of  any  court  of  record  on  any  bonded  indebted- 
ness. The  aggregate  of  all  rates  of  tax  levies,  exclusive 
of  the  levies  for  State,  village,  levee,  school  building,  high 
school  and  road  and  bridge  purposes  and  for  the  payment 
of  bonded  indebtedness,  was  higher  in  the  city  of  Shelby- 
ville than  in  any  other  taxing  district  or  municipality  in 
Shelby  county,  being  $4,213  on  each  $100  assessed  valua- 
tion of  taxable  property  in  the  city.  The  act  required  the 
county  clerk  to  reduce  the  rates  of  the  county  tax,  town  tax 
and  city  tax  in  the  same  proportion  that  it  was  necessary 
to  reduce  the  above  mentioned  aggregate  of  $4,213  on  each 
$100  assessed  valuation  in  order  to  bring  such  aggregate 
down  to  three  per  cent  of  the  assessed  value  of  the  taxable 
property  in  the  city,  subject,  however,  to  the  limitation  that 
the  rate  of  tax  levy  for  county  purposes  should  not  be  re- 
duced below  forty-five  cents  on  each  $100  assessed  valua- 
tion of  the  taxable  property  in  the  county,  and  the  rate  of 
tax  levy  for  city  purposes,  exclusive  of  library,  school  and 
park  purposes  and  exclusive  of  taxes  levied  for  the  pay- 
ment of  the  principal  of  and  the.  interest  on  bonded  indebt- 
edness, should  not  be  reduced  below  $1.20  on  each  $100 
assessed  valuation  of  taxable  property  in  the  city.  A  re- 
duction of  28.79  P^^  ^^"^  ^s  necessary  in  order  to  bring 
the  aggregate  of  $4,213  on  each  $100  assessed  valuation 
down  to  three  per  cent  of  the  assessed  value  of  the  taxable 
property  in  the  city,  hence  the  county  clerk  should,  subject 
to  the  limitation  above  mentioned,  have  reduced  the  rates 
of  the  county  tax,  town  tax  and  city  tax  28.79  P^^  ^^* 
before  extending  those  taxes.  A  rate  of  fifty-five  cents  on 
each  $100  valuation  was  required  to  produce  the  amount 
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levied  for  county  purposes,  and  it  was  the  duty  of  the 
county  clerk,  under  the  provisions  of  said  act,  to  reduce 
that  rate  to  the  minimum  rate  fixed  by  the  act  for  county 
purposes,  being  forty-five  cents  on  each  $ioo  valuation,  and 
to  extend  the  county  taxes  at  such  minimum  rate.  The 
county  clerk,  however,  extended  the  county  tax  against  ap- 
pellant's property  at  the  rate  of  fifty-five  cents  on  each  $ioo 
assessed  valuation.  This  was  ten  cents  on  each  $ioo  as- 
sessed valuation  in  excess  of  the  rate  authorized  by  law, 
and  as  appellant  paid  the  county  tax  at  the  rate  of  forty- 
five  cents  on  each  $ioo  assessed  valuation  of  its  property  in 
the  county  and  objected  only  to  the  illegal  excess,  its  objec- 
tion to  the  county  tax  should  have  been  sustained. 

The  same  condition  exists  with  reference  to  the  town 
tax  of  the  town  of  Shelbyville.  A  rate  of  fourteen  and 
three-tenths  cents  on  each  $ioo  assessed  valuation  of  the 
taxable  property  in  the  town  was  required  to  produce 
the  amount  certified  to  the  county  clerk  for  extension  for 
town  purposes,  and  the  county  clerk  extended  the  town  tax 
against  appellant's -property  in  the  town  of  Shelbyville  at 
that  rate.  The  rate  should  have  been  reduced  28.79  P^^ 
cent,  and  as  appellant  paid  the  town  tax  at  the  rate  of  ten 
and  three-tenths  cents  on  each  $100  assessed  valuation  of 
its  property  in  the  town  and  objected  only  to  the  excess, 
its  objection  to  the  town  tax  of  the  town  of  Shelbyville 
should  have  been  sygtained. 

A  rate  of  $1.94  on  each  $100  assessed  valuation  of  the 
taxable  property  in  the  city  of  Shelbyville  was  required  to 
produce  the  amount  certified  to  the  county  clerk  for  exten- 
sion for  city  purposes,  and  said  clerk  extended  the  city  tax 
against  appellant's  property  in  the  city  at  that  rate.  It  ap- 
pears from  facts  shown  upon  the  hearing  that  forty-seven 
cents  of  this  rate  was  required  to  produce  the  amount  levied 
to  pay  the  principal  of  and  interest  on  bonded  indebtedness, 
and  twenty-four  cents  thereof  was  required  to  produce  the 
amount  levied  for  library  maintenance  and  for  library  build- 
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ingf  purposes.  The  county  clerk  should  have  excluded  these 
rates  from  the  total  city  rate  of  $1.94  before  reducing  the 
rate  of  tax  levy  for  city  purposes,  leaving  $1.23,  which,  un- 
der the  provisions  of  said  act,  should  have  been  reduced  to 
the  minimum  rate  of  $1.20  on  each  $100  assessed  valuation 
before  extending  the  city  tax.  The  levy  of  twelve  cents  on 
each  $100  assessed  valuation  of  taxable  property  for  library 
maintenance  was  made  under  the  provisions  of  section  i 
of  an  act  entitled  "An  act  to  authorize  cities,  incorporated 
towns  and  townships  to  establish  and  maintain  free  public 
libraries  and  reading  rooms,''  approved  and  in  force  March 
7,  1872,  as  amended  by  an  act  approved  June  14,  1909,  in 
force  July  i,  1909,  and  the  levy  of  the  additional  twelve 
cents  on  each  $100  assessed  valuation  for  library  building 
purposes  was  made  under  the  provisions  of  section  13  of 
that  act.  These  rates  for  library  purposes,  aggregating 
twenty-four  cents  on  each  $100  assessed  valuation,  could 
not  be  included  in  the  minimum  rate  of  $1.20  to  which  the 
county  clerk  was  required  to  reduce  the  rate  for  city  pur- 
poses, as  appellant  contends  they  should  have  been,  (People 
v.  Cairo,  Vincennes  and  Chicago  Railway  Co,  ante,  p.  554,) 
but  should  have  been  reduced  28.79  P^*"  ^^"^j  making  the 
rate  for  library  purposes  seventeen  cents  instead  of  twenty- 
four  cents  on  each  $100  assessed  valuation.  The  rate  of 
forty-seven  cents  on  each  $100  assessed  valuation,  which 
was  required  to  produce  the  amount  levied  to  pay  the  prin- 
cipal of  and  interest  on  bonded  indebtedness,  was  not  sub- 
ject to  any  reduction.  The  total  rate  of  the  city  tax  should 
have  been  the  sum  of  the  rates  for  city  and  library  pur- 
poses, reduced  as  above  shown,  and  the  rate  necessary  to 
produce  the  amount  levied  for  the  payment  of  the  principal 
of  and  interest  on  bonded  indebtedness,  making  an  aggre- 
gate rate  of  $1.84  on  each  $100  assessed  valuation  of  tax- 
able property  in  the  city.  Appellant  paid  the  city  tax  at 
the  rate  of  $1.70  on  each  $100  assessed  valuation  and  ob- 
jected to  the  excess,  amounting  to  $41.99.     It  was  legally 
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liable  for  a  city  tax  extended  against  its  property  at  a  rate 
of  $1.84  on  each  $100  assessed  valuation,  and  the  excess 
only,  amounting  to  $17.49,  was  subject  to  the  objection 
made  to  the  city  tax. 

The  objection  to  the  road  and  bridge  tax  of  the  town 
of  Todds  Point  is,  that  the  only  authority  for  its  extension 
by  the  county  clerk  was  a  certificate  filed  in  his  office  which, 
although  purporting  to  be  made  by  the  commissioners  of 
highways  of  the  town,  was  signed  only  by  the  town  clerk. 
The  town  is  under  the  labor  system,  and  in  order  to  make 
a  valid  levy  for  road  and  bridge  purposes  it  was  essential 
that  the  certificate  be  signed  by  the  commissioners  of  high- 
ways and  submitted  to  the  board  of  supervisors  of  the 
county  for  their  action  at  the  September  meeting  of  the 
board.  (Laws  of  1909,  p.  333.)  No  certificate  signed  by 
the  commissioners  of  highways  of  the  town  was  presented 
to  or  acted  upon  by  the  board  of  supervisors  at  their  Sep- 
tember meeting  in  the  year  1909.  This  tax  was  therefore 
not  legally  levied  and  should  not  have  been  extended  by 
the  county  clerk.  {Leachman  v.  Dougherty ^  81  111.  324; 
Chicago  and  Northwestern  Railway  Co.  v.  People,  184  id. 
174.)  The  attempt  by  appellee  to  remove  this  objection  to 
the  tax,  upon  the  hearing,  by  adding  the  names  of  the  com- 
missioners of  highways  to  the  certificate  was  wholly  inef- 
fectual. The  statutory  requirement  that  the  statement  of 
the  commissioners  signed  by  them  shall  be  submitted  to 
the  board  of  supervisors  must  be  complied  with,  (Chicago 
and  Northzcestern  Railway  Co,  v.  People,  supra,)  and  the 
amendment  made  to  the  certificate  upon  the  hearing  below 
did  not  overcome  that  objection  to  the  tax. 

The  judgment  of  the  county  court  will  be  reversed  and 
the  cause  remanded,  with  directions  to  sustain  the  objec- 
tions to  the  county  tax,  to  the  town  tax  of  the  town  of  Shel- 
byville,  to  the  road  and  bridge  tax  of  the  town  of  Todds 
Point  and  to  $17.49  of  the  city  tax  of  the  city  of  Shelbyville. 
Reversed  and  remanded,  ztnth  directions. 
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John  S.  Edgcomb,  Appellee,  vs,  John  P.  Wylie, 
Appellant. 

Opinion  filed  February  25,  igii. 

E1.ECT10NS — eligibility  of  person  elected  cannot  be  determined 
in  an  election  contest.  The  only  power  given  by  statute  to  a  court 
in  an  election  contest  is  to  determine  which  of  the  parties  has  been 
elected,  and  the  eligibility  of  the  person  elected  cannot  be  deter- 
mined in  that  proceeding  but  only  by  an  information  in  the  nature 
of  quo  warranto. 

Appeal  from  the  County  Court  of  LaSalle  county ;  the 
Hon.  W.  H.  HiNEBAUGH,  Judge,  presiding. 

H.  M.  Kelly,  for  appellant. 

R.  D.  Mills,  and  Butters  &  Armstrong,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

This  suit  was  begun  in  the  county  court  of  LaSalle 
county  by  appellee  to  contest  the  election  of  appellant  to 
the  office  of  drainage  commissioner  for  Drainage  District 
No.  2  in  the  town  of  Ophir,  in  said  county.  The  petition 
avers  that  the  election  for  said  office  was  held  March  12, 
19 10;  that  appellant  and  appellee  were  the  only  candidates 
for  said  office;  that  the  judges  of  said  election  certified  in 
the  return  made  by  them  that  appellant  received  five  votes 
and  appellee  six  votes,  and  further  certified  that  appellee 
was  not  eligible  to  hold  said  office  and  declared  appellant 
duly  elected.  The  answer  of  appellant  to  the  petition  did 
not  deny  that  appellee  received  one  more  vote  than  appel- 
lant, but  alleged  appellee  was  not  an  adult  owner  of  land  in 
said  district,  was  not  a  resident  elector  in  said  district,  and 
therefore  was  ineligible  to  hold  the  office  of  drainage  com- 
missioner. Upon  a  hearing  the  county  court  found  appel- 
lee was  duly  elected  and  rendered  judgment  accordingly. 
Appellant  appealed   from  the  judgment  to   the  Appellate 
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Court  for  the  Second  District,  and  that  court,  having  no 
jurisdiction  to  entertain  the  appeal,  has  transferred  the  case 
to  this  court. 

Appellant  says  in  his  brief:  "The  only  controversy  in 
this  case  arises  upon  the  question  as  to  whether  or  not  ap- 
pellee, from  the  evidence  in  this  case,  is  shown  to  be  a  land 
owner  residing  in  the  district  and  eligible  to  hold  the  of- 
fice." Counsel  for  appellant  concedes  that  the  judges  of 
the  election  had  no  authority  to  declare  and  return  appel- 
lant as  elected,  and  contends  that  under  the  state  of  the 
record  the  county  court  should  have  declared  the  election 
a  nullity  and  that  there  was  no  election  of  anyone  to  said 
office.  The  only  authority  appellant  cites  in  support  of  this 
contention  is  Haggard  v.  People,  130  111.  App.  211.  That 
was  a  quo  warranto  case  and  does  not  support  appellant's 
position,  but  the  court  there  did  hold :  "Judges  of  election, 
when  acting  as  a  board  of  election  canvassers,  are  minis- 
terial and  not  judicial  officers.  They  can  only  compute  the 
votes  cast  for  the  several  candidates  and  declare  the  result 
as  shown  by  the  face  of  the  returns.  {People  v.  Kildiiff, 
15  111.  492;  People  V.  Head,  25  id.  325;  People  v.  HUliard, 
29  id.  413.)*  They  manifestly  have  no  authority  to  con- 
sider and  determine  the  eligibility  of  a  candidate  and  re- 
fuse to  certify  the  election  of  one  whom  they  decide  to  be 
ineligible," 

The  only  power  given  the  court  in  an  election  contest, 
by  the  statute,  is  to  determine  which  of  the  contestants  has 
been  elected,  and  the  eligibility  of  the  person  elected  cannot 
be  determined  in  that  proceeding.  The  remedy  to  deter- 
mine that  question  is  by  information  in  the  nature  of  quo 
warranto,  {Greenwood  v.  Murphy,  131  111.  604;  Dilcher 
V.  Schorik,  207  id.  528;  Welsh  v.  Shumway,  232  id.  54.) 
But  if  that  were  not  the  law,  the  competent  evidence  in  this 
record  abundantly  shows  that  the  appellee  possessed  all  the 
qualifications  required  by  law  to  render  him  eligible  to  the 
office.     He  received  one  more  vote  than  appellant,  and  the 
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return  made  by  the  judges  that  appellee  was  not  eligible  to 
the  office  and  therefore  appellant  was  elected  was  justified 
by  neither  the  law  nor  the  facts. 

The  judgment  of  the  county  court  was  right  and  is  af- 

^™^^-  Judgment  affirmed. 


The  PI.EASANT  Grove  Congregation  of  the  Cumber- 
land Presbyterian  Church  et  al.  Plaintiffs  in  Er- 
ror, z's.  J.  D.  Riley  et  al.  Defendants  in  Error. 

Opinion  filed  February  2^,  ipir, 

1.  Churches — a  conveyance  for  the  general  use  of  a  religious 
society  is  not  upon  a  specific  trust,  A  conveyance  to  a  religious 
corporation  upon  a  specific  trust  will  be  enforced  by  a  court  of 
equity  and  a  diversion  of  the  property  to  other  uses  prevented,  but 
a  conveyance  for  the  general  use  of  a  religious  corporation  is  not 
a  conveyance  upon  a  specific  trust. 

2.  Same — zvhat  conveyances  are  not  made  upon  a  specific  trust. 
A  conveyance  in  trust  "for  the  Cumberland  Presbyterian  Society 
for  the  purpose  of  a  camp  ground  for  divine  worship  and  for  a 
burying  ground  for  the  interment  of  the  dead,  which  shall  be  free 
for  any  orthodox  denomination  to  have  divine  worship  so  as  not 
to  interfere  with  the  regular  rights  and  privileges  of  the  Cumber- 
land Presbyterian  Society,"  is  not  a  conveyance  u^n  a  specific 
trust;  nor  is  a  conveyance  of  property  to  the  trustees  of  a  certain 
presbytery  for  church  purposes,  with  a  condition  of  reverter,  upon 
re-payment  of  the  purchase  money,  if  it  should  cease  to  be  so  used. 

3.  Same — decision  of  general  assembly  of  Cumberland  church 
upon  questions  of  faith  and  doctrine  is  final.  Under  the  system  of 
ecclesiastical  government  of  the  Cumberland  Presbyterian  Church 
the  general  assembly  is  the  highest  authority,  and  its  decision  upon 
questions  of  faith  and  doctrine  must  be  accepted  as  final  and  is 
binding  upon  the  civil  courts.  {First  Presbyterian  Church  v.  First 
Cumberland  Presbyterian  Church,  245  111.  74,  followed.) 

4.  Same — effect  of  union  of  the  Presbyterian  and  Cumberland 
Presbyterian  churches.  The  Cumberland  Presbyterian  Church  and 
the  Presbyterian  Church  in  the  United  States  of  America  having 
become  one  through  their  union,  property  held  in  trust  before  the 
union  for  either  one  of  such  churches  is  now  held  in  trust  for  the 
united   church,  unless   charged    with   a   specific   and   inconsistent 
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trust;  and* those  members  who  recognize  the  validity  of  the  union 
are  entitled  to  the  use  of  the  property  to  the  exclusion  of  those 
who  do  not.  (First  Presbyterian  Church  v.  First  Cumberland 
Presbyterian  Church,  245  111.  74,  followed.) 

Writ  of  Error  to  the  Circuit  Court  of  Saline  covuity ; 
the  Hon.  A.  W.  Lewis,  Judge,  presiding. 

Whitley  &  Somers,  and  Harry  Anderson,  for  plain- 
tiffs in  error. 

TiiEo.  G.  R1SI.EY,  and  E.  B.  Green,  for  defendants  in 
error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  court ; 

This  controversy  is  similar  to  that  involved  in  the  case 
of  First  Presbyterian  Church  of  Lincoln  v.  First  Cumber- 
land Presbyterian  Church  of  Lincoln,  245  111.  74,  and  the 
judgment  in  that  case  is  decisive  of  this. 

The  Pleasant  Grove  Congregation  of  the  Cumberland 
Presbyterian  Church  was  organized  in  1849  ^ind  maintained 
a  continuous  existence  thereafter,  although  it  was  not  in- 
corporated urltil  1903,  when  trustees  were  elected  under  the 
statute  and  an  incorporation  was  legally  effected.  The  prop- 
erty in  controversy  was  held  by  the  corporation  so  organ- 
ized under  certain  deeds  of  conveyance  and  was  occupied 
and  used  for  camp  meeting  grounds  and  for  church  and 
burial  purposes.  Plaintiffs  in  error  are  the  corporation,  its 
trustees,  the  elders  and  pastor  of  the  church.  After  the  un- 
ion of  the  Cumberland  Presbyterian  Church  with  the  Pres- 
byterian Church  of  the  United  States  of  America,  in  1906, 
some  of  the  members  of  the  Pleasant  Grove  congregation, 
denying  the  constitutional  power  of  the  two  churches  to 
unite,  insisted  that  those  members  of  the  church  approving 
of  and  adhering  to  such  union  had  renounced  the  Cumber- 
land Presbyterian  Church  and  had  lost  all  interest  in  its 
property.    They  chose  trustees  and  elders,  employed  a  pas- 


Digitized  by  VjOOQIC 


606  Pleasant  Grove  Cong.  v.  Riley.         [248  DL 

tor,  and,  against  the  objections  of  the  trustees  and  those 
members  of  the  church  who  assented  to  the  union,  contin- 
ued to  hold  meetings  in  the  church  until  excluded  from  it 
by  being  locked  out,  and  insisted  upon  their  right  and  in- 
tention to  occupy  and  control  the  property.  The  trustees, 
elders  and  pastor  so  chosen  and  some  of  the  members  of 
the  church  thus  using  the  church  property  were  made  de- 
fendants to  the  bill,  which  prayed  for  an  injunction  against 
their  interference  with  the  plaintiffs  in  error  in  the  use, 
possession  and  control  of  the  property.  The  answer  alleged 
the  invalidity  of  the  union  for  want  of  constitutional  power 
to  enter  into  it,  and  averred  that  the  defendants  in  error, 
and  other  members  of  the  congregation  who  remained  true 
and  loyal  to  the  Cumberland  Presbyterian  Church,  were  the 
owners,  legal  and  equitable,  of  said  real  estate  and  entitled 
to  the  use,  control  and  possession  thereof,  to  the  exclusion 
of  the  plaintiffs  in  error.  After  a  hearing  on  the  pleadings 
and  evidence,  at  the  June  term,  1909,  of  the  circuit  court 
of  Saline  county  the  bill  was  dismissed  for  want  of  equity. 
In  the  case  above  cited  it  was  held  that  the  decision 
by  the  general  assemblies  of  the  Cumberland  Presbyterian 
Church  and  the  Presbyterian  Church  of  the  United  States 
of  America  upon  the  validity  of  the  union  w^as  binding  upon 
the  civil  courts;  that  those  members  of  the  church,  whether 
many  or  few,  who  recogfnized  the  authority  of  the  general 
assembly  and  the  validity  of  the  union  were  entitled  to  the 
church  property,  and  that  those  who  did  not  choose  to  yield 
to  the  judgments  of  their  church  judicatories  abandoned  all 
interest  in  the  church  property.  The  defendants  in  error 
admit  that  the  legality  of  the  union  of  the  two  churches 
must  be  regarded  as  settled  so  far  as  the  courts  of  this 
State  are  concerned.  The  illegality  of  the  union  was  the 
ground  of  their  defense  in  the  circuit  court,  but  it  is  insisted 
now  that  the  property  here  involved  is  impressed  with  a 
specific  trust  as  to  its  use,  which  brings  it  within  an  excep- 
tion to  the  former  decision.     One  tract  was  conveyed  in 
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trust  **for  the  Cumberland  Presbyterian  Society  for  the  pur- 
pose of  a  camp  ground  for  divine  worship  and  for  a  bury- 
ing ground  for  the  interment  of  the  dead,  which  shall  be 
free  for  any  orthodox  denomination  to  have  divine  worship 
so  as  not  to  interfere  with  the  regular  rights  and  privileges 
of  the  Cumberland  Presbyterian  Society."  The  other  tract 
was  conveyed  to  the  trustees  of  Ewing  Presbytery  of  the 
Cumberland  Presbyterian  Church,  to  be  used  for  church 
purposes,  with  a  condition  of  reverter,  upon  re-payment  of 
the  purchase  money,  if  it  should  cease  to  be  so  used.  It 
is  argued  that  these  conveyances  create  a  specific  trust  for 
the  Cumberland  Presbyterian  Church,  and  that  by  a  union 
with  the  Presbyterian  Church  of  the  United  States  of  Amer- 
ica the  plaintiffs  in  error  have  abandoned  the  Cumberland 
Presbyterian  Church  and  its  trusts. 

A  conveyance  for  the  general  use  of  a  religious  con- 
gregation is  not  a  conveyance  upon  a  specific  trust  for  the 
teaching,  support  or  spread  of  any  particular  form  of  re- 
ligious doctrine^  or  belief.  Such  specific  trust,  if  created, 
w^ill  be  enforced,  and  a  court  of  equity,  when  applied  to, 
will  prevent  the  diversion  of  the  property  to  other  uses. 
This,  however,  is  no  case  of  property  devoted  to  the  sup- 
port of  a  special  religious  doctrine  or  a  special  form  of 
worship.  This  property  was  conveyed  by  a  usual  form 
of  conveyance  for  the  unrestricted  church  purposes  of  the 
Cumberland  Presbyterian  Church.  Under  the  system  of  ec- 
clesiastical government  of  that  church  there  exists  a  series 
of  judicatories, — the  session,  the  presbytery,  the  synod,  the 
general  assembly, — each  having  its  own  jurisdiction  and  ap- 
peals lying  successively  from  one  to  another.  The  general 
assembly  is  the  highest  authority,  and  its  decision  as  to 
ciuestions  of  faith  and  doctrine  must  be  accepted  as  final. 
The  Cumberland  Presbyterian  Church  and  the  PresbyterianX 
Church  of  the  United  States  of  America  having  become  one  i  |\  \ 
church  through  their  union,  property  held  in  trust  before  }  ^  ' 
the  union  for  either  one  of  these  churches  is  now  held  in'  ^.  •     ^ 
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trust  for  the  united  church,  unless  charged  with  a  specific 
and  inconsistent  trust. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a  decree  perpetu- 
ally enjoining  the  defendants  in  error  from  interfering  with 
the  plaintiffs  in  error  in  the  use,  possession  and  control  of 
the  property  described  in  the  bill,  and  that  the  defendants 
in  error  pay  the  costs. 

Reversed  and  remanded,  zvith  directions. 


The  People  ex  rr/.  James  S.  McCullough,  Auditor,  Appel- 
lant, vs.  The  Bennett  Medical  College,  Appellee. 

Opinion  filed  February  2§,  ipil. 

1.  Taxes — power  to  exempt  property  from  taxation  is  an  essen- 
tial element  of  sovereignty.  The  power  to  exempt  property  from 
taxation,  as  well  as  the  power  to  levy  taxes,  is  an  essential  element 
of  sovereignty,  and  can  only  be  surrendered  or  diminished  by  plain 
and  explicit  terms  of  the  statute. 

2.  Same — doubts  are  resolved  against  exemption  of  property 
from  taxation.  When  words  exempting  property  from  taxation  are 
susceptible  of  two  fair  constructions,  courts  will  resolve  any  doubt 
as  to  the  meaning  of  the  language  in  favor  of  the  State  «nd  hold 
the  property  not  exempt. 

3.  Same — exemption  of  property  "belonging"  to  medical  college 
docs  not  include  its  leasehold  interests.  A  provision  in  the  charter 
of  a  medical  college  exempting  from  taxes  all  property,  real,  per- 
sonal and  mixed,  "belonging"  to  the  college,  does  not  extend  to 
property  held  by  the  college  under  a  ninety-nine  year  lease  and 
used  in  connection  with  the  college,  there  being  no  question  raised 
as  to  whether  the  leasehold  would  be  exempt  if  assessed  separately. 

Auditor's  certificate  of  appeal  to  review  decision  of 
-  Board  of  Review  of  Cook  county. 

W.    H.    Stead,   Attorney   General,   and   Charles  E. 
Woodward,  for  appellant. 
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Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

The  Bennett  Medical  College  filed  a  petition  with  the 
board  of  review  of  Cook  county  alleging  that  it  was  seized 
and  possessed  of  certain  real  estate  for  a  term  of  years  and 
praying  that  said  board  hold  said  real  estate  to  be  exempt 
from  taxation.  It  appears  from  the  petition  that  the  Ben- 
nett Medical  College  holds  said  real  estate  under  a  lease 
for  a  period  of  ninety-nine  years  and  that  said  property  is 
used  by  the  petitioner  in  connection  with  its  college.  The 
board  of  review  sustained  the  petition  and  entered  an  order 
exempting  from  taxation  the  real  estate  therein  described. 
The  Auditor  of  State  refused  to  approve  said  order  of  ex- 
emption, and  under  the  statute  has  certified  the  cause  to 
this  court  and  asks  that  the  order  of  the  board  of  review 
,  be  annulled  and  set  aside. 

No  brief  has  been  filed  on  behalf  of  the  medical  college, 
although  it  appears  that  due  notice  of  the  pendency  of  this 
cause  has  been  served  upon  the  president  of  the  institution. 

The  Bennett  Medical  College  was  incorporated  by  a 
special  act  of  the  legislature  passed  and  in  force  March  25, 
1869.  Section  8  of  the  charter  provides  that  **all  property, 
real,  personal  and  mixed,  belonging  to  said  corporation 
shall  be  exempt  from  all  taxes  for  any  and  all  purposes." 
The  only  question  arising  on  this  record  is  whether  prop- 
erty held  under  a  leasehold  belongs  to  or  is  owned  by  the 
college,  within  the  meaning  of  the  language  above  quoted 
from  the  eighth  section  of  the  charter. 

The  rule  is  well  established  by  the  decisions  of  this  court 
and  the  great  weight  of  authority  elsewhere,  that  the  power 
to  exempt  property  from  as  well  as  the  power  to  levy  taxes 
upon  property  is  an  essential  element  of  sovereignty  and 
can  only  be  surrendered  or  diminished  by  plain  and  explicit, 
terms  of  a  statute.  (Presbyterian  Theological  Seminary  v.\ 
People,  101  111.  579;   In  re  Swigert,  123  id.  267;   Mont- 
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gomcry  v.  IVyman,  130  id.  17;  People  v.  IVatseka  Camp 
Meeting  Assn,  160  id.  576;  Cooley  on  Taxation,  54; 
2  Sutherland  on  Stat.  Const.  1003,  and  cases  there  cited.) 
Wlien  words  exempting  property  from  taxation  are  sus- 
ceptible of  two  constructions,  courts  will  resolve  any  doubt 
as  to  the  meaning  of  the  language  in  favor  of  the  State 
and  hold  the  property  not  exempt.  The  application  of  the 
foregoing  rule  is  illustrated  by  the  case  of  Winona  and 
St,  Peter  Land  Co,  v.  Minnesota,  159  U.  S.  526.  In  that 
case  lands  granted  to  a  railroad  company  were  exempt  from 
taxation  **until  sold  and  conveyed,''  and  it  was  held  that 
such  lands  ceased  to  be  exempt  when  the  full  equitable  title 
was  transferred  by  the  company  though  it  might  retain  the 
legal  title. 

In  Lake  Shore  and  Michigan  Southern  Raikvay  Co.  v. 
City  of  Grand  Rapids,  102  JMich.  374,  (29  L.  R.  A.  195,) 
it  was  held  that  a  provision  in  the  charter  of  a  railroad, 
company  exempting  its  property  from  taxation  did  not  ex- 
empt lines  of  road  leased  and  operated  by  said  company. 
This  case  is  very  similar  to  the  case  at  bar.  The  question 
before  the  Michigan  court  was  whether  leased  lines  of  rail- 
road **belonged''  to  the  company  claiming  the  exemption 
under  its  charter,  and  this  question  was  answered  in  the 
negative.  The  charter  of  the  Bennett  Medical  College  ex- 
empted "all  property,  real,  personal  and  mixed,  belonging 
to  said  corporation,''  etc.  The  word  "belonging^'  means 
**to  be  the  property  of,"  and  denotes  title  or  ownership. 
Humphreys  v.  Little  Sisters  of  the  Poor,  29  Ohio  St.  201 ; 
Douglas  County  Agricultural  Society  v.  Douglas  County, 
104  Wis.  429. 

In  the  Ohio  case  above  cited  the  statute  under  which  the 
exemption  was  claimed  provided  as  follows:  "All  build- 
ings belonging  to  institutions  of  purely  public  charity,  to- 
gether with  the  land  actually  occupied  by  such  institutions, 
not  leased  or  otherwise  used  with  the  view  to  profit,"  etc. 
The  institution  known  as  the  Little  Sisters  of  the  Poor  held 
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and  used  exclusively  for  the  purposes  of  the  institution  cer- 
tain premises  under  a  lease  for  a  term  of  years.  The  Su- 
preme Court  of  Ohio  held  that  the  premises  leased  did  not 
belong  to  the  institution,  and  that  the  duty  to  list  them  for 
taxation  rested  upon  the  owners  of  the  fee,  notwithstand- 
ing the  lease  provided  that  the  lessee  was  to  pay  the  taxes. 

In  Montgomery  v.  Wyman,  supra,  this  court,  page  22, 
said:  "That  which  is  exempt  from  taxation  is  the  prop- 
erty of  the  institution  of  learning,  which  plainly  means  the 
property  owned  by  the  institution.  The  property  of  and 
the  property  owned  by  an  individual  or  corporation,  as 
commonly  used  and  understood,  means  precisely  the  same 
thing." 

Coombs  V.  People,  198  111.  586,  was  an  action  of  debt 
to  enforce  a  personal  liability,  under  the  statute,  for  back 
taxes  on  certain  real  estate  which  had  l^een  forfeited  for 
the  non-payment  of  taxes  for  several  prior  years.  The 
right  of  action,  under  the  statute,  to  enforce  a  personal  lia- 
bility only  exists  against  the  owner.  In  that  case  the  party 
sued  had  only  a  tax  deed  to  the  premises,  which  he  was 
permitted  to  show  was  not  valid.  This  court  reversed  the 
judgment  because  the  proof  did  not  show  that  Coombs  was 
the  owner  of  the  premises.  On  page  588  this  court  said : 
"The  word  'owner,'  as  applied  to  land,  has  no  fixed  mean- 
ing which  can  be  declared  to  be  applicable  under  all  cir- 
cumstances and  as  to  any  and  every  enactment.  It  usually 
denotes  a  fee  simple  estate,'' — citing  authorities. 

The  real  estate  in  question  did  not  belong  to  the  Ben- 
nett Medical  College,  within  the  meaning  of  section  8  of 
its  charter.  No  question  is  raised  as  to  whether  the  lease- 
hold interest  would  be  exempt  if  it  had  been  assessed  sepa- 
rately from  the  fee. 

The  decision  of  the  board  of  review  will  be  reversed  and 

^^^  ^^''^^'  Decision  set  aside. 
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Bertha  Kalies,  Plaintiff  in  Error,  vs.  Gustav  Ewert 
et  al.  Defendants  in  Error. 

Opinion  filed  February  2§,  ipii. 

1.  Wills — zvord  *' heirs"  may  be  given  meaning  of  "children" 
The  word  "heirs'*  is  not  always  given  its  strict  legal  significance, 
and  if  it  is  used  in  such  a  way  as  to  clearly  indicate  that  it  is  in- 
tended to  mean  '^children"  it  will  be  given  such  meaning. 

2.  Same — when  word  ** heirs'*  ivill  be  given  meaning  of  "chil- 
dren." Where  a  testator  devises  all  of  his  estate  to  a  named  sis- 
ter, to  be  divided  by  her  into  four  equal  shares,  one  share  to  be 
retained  by  her  and  one  share  given  to  each  of  three  other  named 
sisters  or  their  heirs,  and  "in  case  either  of  them  shall  be  dead 
leaving  no  heirs,  then  their  shares  shall  go  to  the  sisters  or  their 
heirs  who  shall  be  living,"  it  is  clearly  the  testator's  purpose  to 
divide  his  estate  among  the  four  named  sisters  or  their  children, 
and  not  to  include  sisters  not  named  or  collateral  heirs  of  the 
named  sisters  who  may  have  died,  and  if  three  of  the  named  sisters 
die  childless,  the  surviving  one  takes  the  entire  estate. 

3.  Aliens — an  alien  may  take  title  to  land  in  trust.  Under  the 
Aliens  act  of  1897,  (Laws  of  1897,  p.  5,)  relating  to  the  right  of 
aliens  to  take  title  to  real  estate  in  Illinois  and  hold  or  convey  the 
same,  an  alien  may  take  the  title  to  real  estate  in  trust,  for  the 
purpose  of  carrying  out  a  will  directing  her  to  divide  the  estate 
between  herself  and  three  other  named  persons  in  equal  parts,  par- 
ticularly where,  by  reason  of  the  death  of  the  other  persons,  the 
trustee  becomes  sole  beneficiary. 

Writ  of  Error  to  the  Circuit  Court  of  Jefferson 
county ;  the  Hon.  William  H.  Gre^n,  Judge,  presiding. 

Albert  Watson,  and  Rubens,  Fischer  &  Mosser,  for 
plaintiff  in  error. 

Mr.  Chief  Justice  Vickers  delivered  the  opinion  of 
the  court : 

Bertha  Kalies,  plaintiff  in  error,  filed  a  bill  in  the  circuit 
court  of  Jefferson  county  for  the  purpose  of  obtaining  a 
construction  of  the  will  of  her  deceased  brother,  Friedrich 
W.  Ewert.  To  this  bill  an  answer  was  filed  by  certain  minor 
non-resident  defendants,  by  their  guardian  ad  litem.    All 
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of  the  other  defendants  who  reside  in  Gennany  were  duly 
served  by  publication,  and  the  two  who  reside  in  Jefferson 
county  entered  their  appearance.  Having  failed  to  answer, 
a  default  was  entered  against  them. 

There  is  no  question  of  fact  involved  in  this  proceeding. 
Friedrich  W.  Ewert,  a  farmer  living  in  Jefferson  county, 
Illinois,  made  and  published  a  last  will  and  testament,  w^hich 
is  in  the  following  words : 

"I,  Friedrich  W.  Ewert,  of  Woodlawn,  in  the  county  of  Jeffer- 
son and  State  of  Illinois,  farmer,  being  of  sound  and  disposing 
mind  and  memory,  do  make,  publish  and  declare  this  to  be  my  last 
will  and  testament,  hereby  revoking  all  former  wills  by  me  at  any 
time  heretofore  made. 

"And  as  to  my  worldly  estate  and  all  my  property,  real  and 
personal  or  mixed,  of  which  I  shall  die  seized  and  possessed  or 
to  which  I  shall  be  entitled  at  the  time  of  my  decease,  I  devise,  be- 
queath and  dispose  thereof  in  the  manner  following,  to-wit:  My 
will  is,  that  all  my  just  debts  and  funeral  expenses  shall,  by  my 
executor  hereinafter  named,  be  paid  out  of  my  estate  as  soon  after 
my  death  as  shall  be  then  found  to  be  convenient.  I  give,  devise 
and  bequeath  to  my  sister  Bertha  Kalies  all  of  my  estate,  real, 
personal  or  mixed,  of  which  I  shall  die  seized  and  possessed  or  to 
which  I  shall  be  entitled  at  my  decease,  by  her  to  be  divided  into 
four  equal  shares  or  parts,  one  of  said  shares  to  be  retained  by  her, 
and  the  remaining  three  shares  to  be  given,  one  share  to  each  one 
of  his  three  sisters,  Maria,  Theresa  and  Paulina,  or  their  heirs. 
In  case  either  of  them  shall  be  dead  leaving  no  heirs,  then  their 
shares  shall  go  to  the  sisters  or  their  heirs  who  shall  be  living. 

"And,  I  do  nominate  and  appoint  George  B.  Welborn,  of  Wood- 
lawn,  Illinois,  to  be  the  executor  of  this  my  last  will  and  testament 
This  loth  day  of  January,  1908. 

Friedrich  W.  Ewert.    (Seal.)" 

The  testator  died  two  days  after  the  execution  of  this 
will  and  the  will  was  duly  probated  by  the  county  court  of 
said  county.  The  personal  estate  of  the  testator  was  settled 
and  the  executor  discharged.  After  paying  the  debts  and 
cost  of  administration,  the  personal  property,  amounting  to 
$600,  was  turned  over  to  Bertha  Kalies,  plaintiff  in  error. 

At  the  time  of  his  death  the  testator  owned  two  forty- 
acre  tracts  of  land  located  in  Jefferson  county.  Being  in 
doubt  as  to  the  proper  construction  of  the  will,  nothing  has 
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been  done  with  this  real  estate  since  the  death  of  the  tes- 
tator except  to  lease  it.    Three  of  the  four  sisters  named  in 
the  will  of  the  lestator  died  many  years  before  the  testator. 
Paulina  Schiemann  {nee  Ewert)  died  in  1871.    Maria  Thie- 
art  {nee  Ewert)  died  in  1888.     Theresa  Sommerfeld  {nee 
Ewert)  died  in  1889.     None  of  these  deceased  sisters  left 
any  children  or  descendants  of  child  or  children  living  at 
the  time  of  her  death.     The  fourth  sister,  Bertha  Kalies, 
who  is  named  in  the  will,  resides  in  Germany,  and  is  the 
only  one  of  the  four  sisters  named  who  survives  the  testa- 
tor.    At  the  time  of  his  death  the  testator  left  surviving 
him  Bertha  Kalies  and  two  other  sisters  not  named  in  the 
will,  one  brother,  three  nephews  and  one  niece.    These  per- 
sons were  the  heirs-at-law  of  the  testator.    The  father  and 
mother  of  the  testator  both  died  a  number  of  years  before 
his  death. 

The  circuit  court  of  Jefferson  county  entered  a  decree 
finding  the  facts  as  stated  above,  and  held  that  upon  the 
death  of  said  Theresa  Sommerfeld,  in  1889,  she  being  the 
last  survivor  of  the  three  sisters  of  the  testator  named  in 
his  will,  except  plaintiff  in  error,  the  heirs-at-law  of  the 
said  Theresa  Sommerfeld  became  and  were  the  beneficiaries 
under  the  residuary  clause  of  said  will,  and  as  such  would 
take  three-fourths  of  the  testator's  estate,  both  real  and  per- 
sonal, and  that  plaintiff  in  error,  the  only  survivor  of  the 
four  named  sisters,  was  entitled  to  one-fourth.  The  court 
by  this  decree  awarded  three-fourths  of  the  estate  to  the 
heirs  of  Theresa  Sommerfeld  generally,  all  of  whom  were 
her  collateral  kindred.  Under  the  decree  of  the  court  be- 
low plaintiff  in  error  will  receive  three-eighths  of  the  whole 
estate,  while  the  balance  will  go  to  the  collateral  heirs  of 
the  testator.  The  decree  also  declared  the  trusteeship  of 
Bertha  Kalies  vacant  by  reason  of  her  being  a  citizen  and 
resident  of  Germany  and  not  personally  present  in  court  and 
appointed  another  person  in  her  stead,  and  directed  such 
other  trustee  to  sell  the  real  estate  and  bring  the  proceeds 
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thereof  into  court,  to  await  an  order  of  distribution  to  the 
parties  entitled  thereto  under  the  findings  of  the  court.  To 
reverse  this  decree  Bertha  Kalies  has  sued  out  a  writ  of 
error  from  this  court.  Her  contention  is  that  the  court  be- 
low did  not  properly  construe  the  will. 

Plaintiff  in  error  contends  that  she  is  entitled  to  the  en- 
tire estate  as  the  only  survivor  of  the  four  sisters  named 
in  the  will,  and  that  the  provision  in  the  will,  "in  case  either 
of  them  shall  be  dead  leaving  no  heirs,  then  their  shares 
shall  go  to  the  sisters  or  their  heirs  who  shall  be  living," 
means  that  if  any  of  the  sisters  shall  be  dead  leaving  no 
children,  then  in  such  case  her  share  should  go  to  the  sur- 
vivors. The  word  **heirs*'  is  not  always  given  its  strict 
legal  signification.  Where  the  word  is  used  in  such  way 
as  to  clearly  indicate  that  it  is  intended  to  mean  children, 
such  meaning  will  be  given  to  it  in  order  to  carry  out  the 
testator's  intention.  {Fishback  v.  Joesting,  183  111.  463; 
Smith  V.  Kimbell,  153  id.  368.)  In  the  will  now  under 
consideration  the  word  *1ieirs"  evidently  w^as  used  by  the 
testator  to  mean  children.  If  the  intention  was  to  include 
heirs  generally,  the  sisters  named  as  those  who  would  take 
the  entire  estate  upon  the  death  of  any  of  the  four  sisters 
would  take  only  a  part  of  the  estate  as  collateral  heirs. 
Such  could  not  have  been  the  intention  of  the  testator. 
When  he  used  the  word  **heirs''  he  did  not  intend  to  include 
the  sisters  who  would  take  the  entire  estate  in  case  of  the 
death  of  the  other  sisters  named.  Manifestly,  what  the 
testator  had  in  mind  was  that  he  wanted  his  estate  to  be 
distributed  to  these  four  sisters  if  they  should  survive  him ; 
that  if  a  part  of  them  survived  him  and  a  part  did  not,  he 
intended  that  the  survivors  should  take  the  entire  estate 
unless  the  deceased  sisters  left  children,  in  which  case  the 
children  would  be  substituted  in  place  of  the  mother.  Nor 
do  we  think  that  there  is  any  ground  for  including  the  two 
sisters  who  were  not  named  in  the  will,  or  their  heirs, 
among  those  who  would  take  in  the  event  of  the  death  of 
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either  of  the  sisters  named.  The  testator  intended  that  his 
estate  should  be  distributed  to  these  four  sisters  and  the 
children  of  such  of  them  as  might  be  dead  at  the  time  of 
tne  testator's  death.  Plaintiff  in  error  was  the  only  sur- 
vivor of  the  four  sisters  named  in  the  will.  The  three  who 
died  before  the  testator  left  no  children,  consequently  the 
plaintiff  in  error  was  entitled  to  the  whole  of  the  estate,  and 
the  court  erred  in  construing  the  will  otherwise. 

Under  the  construction  given  to  the  will  by  the  court 
below  the  authority  to  divide  the  estate  among  the  bene- 
ficiaries was  held  to  include  the  power  to  sell  the  estate,  and 
a  decree  for  its  sale  was  accordingly  entered.  Under  the 
construction  which  we  have  given  to  the  will  there  will  be 
no  occasion  for  either  selling  or  dividing  the  estate.  It  is 
not  necessary  to  determine  whether  the  power  to  sell  is  im- 
plied from  the  direction  to  divide,  since  neither  a  sale  nor 
a  division  will  be  necessary. 

The  court  below  held  that  since  the  trustee,  Bertha  Ka- 
lies, was  an  alien  she  could  not  take  title  as  trustee  un- 
der the  will  for  the  purpose  of  executing  the  trust.  In  this 
the  court  erred.  Section  i  of  the  act  which  went  into  ef- 
fect July  I,  1897,  provides  that  all  aliens  may  acquire  and 
hold  title,  in  fee  simple  or  otherwise,  to  lands,  tenements 
and  hereditaments  situate  in  this  State,  by  deed,  devise  or 
descent,  and  may  alienate,  sell,  assign,  encumber,  devise  and 
convey  lands  and  tenements,  and  that  no  person  shall  be 
deprived  of  his  right  to  take  and  hold  real  estate  by  reason 
of  his  not  being  a  citizen  of  the  United  States.  There  is 
no  reason  for  holding  that  aliens  may  not  take  the  title  to 
real  estate  in  trust,  especially  in  cases  like  the  one  at  bar, 
where  the  trustee  is  the  sole  beneficiary  under  the  trust. 
(Kurd's  Stat.  chap.  6,  sec.  i.) 

The  decree  of  the  circuit  court  of  Jefferson  county  will 
be  reversed  and  the  cause  remanded,  with  directions  to  en- 
ter a  decree  in  accordance  with  the  views  herein  expressed. 
Reversed  and  remanded,  zvith  directions. 
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Rebecca  E.  Wood  et  aL  Appellees,  vs.  Margaret  A. 
Shef]?ER,  Appellant. 

Opinion  Hied  February  25,  igii. 

1.  Specific  performance — complainant  must  have  clothed  her- 
self with  right  to  demand  deed.  An  alleged  purchaser  of  land  has 
no  right  to  apply  to  a  court  of  chancery  to  compel  a  conveyance 
of  land  unless  she  has,  before  filing  the  bill,  clothed  herself  with 
the  right  to  demand  a  deed  without  anything  further  being  done 
on  her  part. 

2.  Same — the  complainant  must  show  that  she  has  performed, 
or  offered  to  perform,  all  precedent  conditions.  Before  an  alleged 
purchaser  of  land  is  entitled  to  a  decree  of  specific  performance 
she  must  show  that  she  has  performed,  or  offered  to  perform,  all 
precedent  conditions  imposed  upon  her,  and  that  she  has  always 
been  ready,  willing  and  eager  to  perform  on  her  part. 

3.  Same — fact  that  complainant  was  unable  to  secure  money  to 
tender  is  no  excuse.  The  fact  that  the  complainant  in  a  bill  for 
specific  performance  was  unable  to  procure  the  money  at  the  time 
it  was  to  be  on  deposit  does  not  excuse  non-performance  of  that 
condition  even  though  the  defendants  failed  to  furnish  an  abstract 
of  title  to  enable  her  to  negotiate  a  loan,  where  it  was  no  part  of 
the  agreement  that  any  abstract  of  title  should  be  furnished. 

4.  Same — complainant  must  show  reasonable  excuse  for  failure 
to  perform  on  time.  While  the  failure  to  have  the  purchase  money 
on  deposit  at  the  time  agreed  upon  may  not,  in  equity,  bar  the 
right  of  the  proposed  purchaser  to  a  decree  of  specific  perform- 
ance, yet  it  is  necessary  in  such  case  that  there  be  a  reasonable 
excuse  for  the  delay. 

5.  Same — when  equity  will  not  grant  relief  against  consequence 
of  failure  to  perform  on  time.  If  a  proposed  purchaser  of  land  has 
neither  paid  anything  under  the  contract  nor  obligated  herself  to 
pay  anything  in  case  of  a  default  upon  her  part  and  is  in  no  worse 
condition  after  the  termination  of  the  contract  than  she  was  before, 
and  offers  no  reasonable  excuse  why  she  was  not  ready  to  perform 
the  contract  at  the  time  fixed,  there  is  no  ground  for  equitable  re- 
lief from  the  consequences  of  her  failure  to  perform  on  time. 

6.  Same — when  party  is  not  entitled  to  decree  of  specific  per- 
formance. A  party  is  not  entitled  to  a  decree  compelling  the  de- 
livery of  a  deed  to  her  by  her  co-heirs,  even  though  the  contract, 
which  was  made  without  authority  of  the  co-heirs,  might  be  treated 
as  having  been  ratified  by  them,  where  she  did  not  have  the  money 
ready  at  the  time  specified  for  the  delivery  of  the  deed  and  has 
never  tendered  the  money  or  had  it  in  her  possession  to  tender. 
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Writ  oi?  Error  to  the  Circuit  Court  of  Jasper  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

OssiAN  Cameron,  and  Shamhart  &  Isley,  (Frank 
Johnston,  Jr.,  of  counsel,)  for  appellant. 

Chari.es  D.  Fithian,  and  John  F.  Wood,  for  appel- 
lees. 

Mr.  Justice  Cooke  delivered  the  opinion  of  the  court: 

On  May  22,  1909,  appellees  filed  their  petition  in  the 
circuit  court  of  Jasper  county  against  Margaret  A.  Sheffer, 
M.  W.  Hanna,  and  A.  S.  Foulks  as  administrator  of  the 
estate  of  John  Stephens,  deceased,  for  the  partition  of  320 
a'cres  of  land  in  Jasper  county,  alleging  that  John  Ste- 
phens, then  a  resident  of  Ness  county,  Kansas,  died  in- 
testate December  17,  1908,  leaving  him  surviving  Rebecca 
E.  Wood,  Alice  E.  Barker,  Frank  J.  Stephens,  James  H. 
Stephens,  Alfred  E.  Stephens  and  Margaret  A.  Sheffer,  his 
children;  Byrd  Schaefer,  Clara  Young  and  June  Young, 
children  of  Kate  Young,  a  deceased  daughter;  Charles  W. 
Miller,  son  of  Lou  Miller,  a  deceased  daughter,  and  Robert 
W.  Shelby,  son  of  Minnie  Shelby,  a  deceased  daughter,  as 
his  only  heirs-at-lavv ;  that  at  the  time  of  his  death  John 
Stephens  was  the  owner  in  fee  of  said  real  estate,  which, 
upon  his  death,  descended  to  his  said  heirs-at-law ;  that 
after  the  death  of  John  Stephens  the  said  James  H.  Ste- 
phens conveyed  all  his  estate  in  said  premises  to  Alfred  E. 
Stephens,  Frank  J.  Stephens,  Rebecca  E.  Wood,  Charles  W. 
Miller  and  Charles  D.  Barker,  and  that  the  said  Alfred  E. 
Stephens  conveyed  all  his  estate  in  said  premises  to  Re- 
becca E.  Wood,  and  that  the  interests  of  the  parties  in  said 
real  estate  are  as  above  shown ;  that  Robert  W.  Shelby  is 
an  infant,  and  that  the  defendant  M.  W.  Hanna  is  tenant  of 
the  premises  from  year  to  year.  The  petition  was  docketed 
by  the  clerk  on  the  chancery  side  of  the  court  and  summons 
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was  issued  and  served  upon  the  defendants  as  in  chancery. 
The  defendant  Margaret  A.  Sheffer  appeared  and  filed  what 
was  denominated  a  plea  and  answer,  setting  up  as  a  de- 
fense to  the  action  that  after  the  death  of  her  father  she 
contracted  for  and  purchased  from  the  petitioners  the  prem- 
ises sought  to  be  partitioned  at  an  agreed  valuation  of 
$7500,  and  that  in  pursuance  of  such  contract  the  petition- 
ers thereafter  executed  a  warranty  deed  to  her  for  the 
premises  and  delivered  the  same  to  their  agent,  John  F. 
Wood,  for  delivery  to  her;  that  she  was  at  the  time  of 
making  such  contract,  has  ever  since  been  and  now  is,  ready, 
able  and  willing  to  pay  the  purchase  price  agreed  upon  for 
said  premises,  but  that  said  petitioners  at  the  instigation  of 
said  John  F.  Wood,  and  said  John  F.  Wood,  have  failed 
and  neglected,  and  now  refuse,  to  deliver  said  deed  to  her; 
that  in  equity  she  has  the  title  to  said  premises  and  is  en- 
titled to  specific  performance  of  said  agreement,  for  which 
she  prays,  and  denies  that  petitioners  are  entitled  to  parti- 
tion. This  pleading  concludes  with  a  verification  and  a 
prayer  for  judgment.  The  petitioners  filed  a  replication  to 
the  plea  and  answer,  specifically  denying  the  various  alle- 
gations of  new  matter  in  avoidance  therein  contained  and 
tendering  issue  as  at  law.  Margaret  A.  Sheflfer  joined  is- 
sue by. filing  a  similiter  to  the  replication.  She  also  filed 
what  was  denominated  a  bill  of  interpleader  and  cross- 
petition,  addressed  to  the  judge  of  said  circuit  court  in  chan- 
cery sitting,  in. which  she  set  up  the  same  facts  alleged  in 
her  plea  and  answer,  and  made  such  facts  the  basis  for  a 
prayer  for  the  specific  performance  of  the  contract  claimed 
to  have  been  made  between  her  and  the  petitioners  for  the 
conveyance  of  said  real  estate  to  her.  The  petitioners  in- 
terposed a  demurrer  to  this  bill  of  interpleader  and  cross- 
petition,  which  was  sustained  by  the  court.  A  hearing  was 
had  before  the  court  upon  the  issues  formed  upon  the  peti- 
tion, and  resulted  in  a  decree  finding  the  issues  in  favor  of 
the  petitioners,  finding  the  interests  of  the  parties  as  alleged 
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in  the  petition,  ordering  partition  among  the  parties  accord- 
ing to  their  interests  as  found  by  the  court,  and  appointing 
commissioners  to  make  such  partition.    Defendant  Marga- 
ret A.  Sheffer  has  appealed  from  that  decree  to  this  court. 
One  of  the  questions  argued  by  the  parties  is  whether 
the  proceedings  were  at  law  or  in  chancery,  and  on  account 
of  the  complex  condition  of  the  record  it  is  difficult  to  de- 
termine whether  the  cause,  as  a  whole,  should  be  deemed 
one  at  law  or  in  chancery.     The  suit  was  commenced  by 
the  filing  of  a  petition  under  the  Partition  act,  and  was 
therefore  instituted  as  a  proceeding  at  law.    The  plea  and 
answer  filed  by  the  defendant,  the  replication  of  the  peti- 
tioners thereto  and  the  similiter  of  the  defendant  were  all 
pleadings  at  law.    Appellant  was  the  first  to  attempt  to  treat 
the  cause  as  one  in  chancery  by  the  filing  of  a  pleading 
(which  was,  in  effect,  a  cross-bill,)  addressed  to  the  chan- 
cellor of  the  court,  and  seeking  affirmative  relief  which 
could  only  be  granted  in  a  court  of  chancery.     The  de- 
murrer interposed  by  the  petitioners  was  at  that  stage  of 
the  proceedings  properly  sustained  on  the  ground  that  such 
pleading  is  not  recognized  in  a  suit  at  law,  is  not  authorized 
by  the  Partition  act,  and  the  relief  sought  thereby  was  not 
such  as  could  be  granted  in  a  proceeding  at  law.     Notwith- 
standing the  ruling  upon  the  demurrer  and  the  fact  that  the 
proceedings  thus  far,  as  shown  by  the  pleadings,  were  at 
law,  the  court  thereafter  seems  to  have  treated  the  cause  as 
one  in  chancery.     When  appellant  had  closed  her  case  ap- 
pellees interposed  a  demurrer  to  the  evidence  offered  by  her, 
but  the  court  refused  to  entertain  the  same,  remarking: 
"This  is  a  chancery  case ;  it  is  a  law  case  too,  I  reckon,  but 
you  have  proceeded  very  much  like  a  chancery  case.'*    The 
evidence  has  been  preserved  by  a  certificate  of  evidence  in- 
stead of  by  a  bill  of  exceptions,  thus  indicating  that  the 
circuit  court  finally  regarded  the  cause  as  one  in  chancer)'. 
This  attitude  of  the  court  has  furnished  ground  for  appel- 
lant to  assign  as  error  the  action  of  the  court  in  sustaining 
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the  demurrer  to  the  cross-bill  and  in  refusing  to  decree  spe- 
cific performance  of  the  alleged  contract  between  appellant 
and  the  other  heirs  of  John  Stephens  for  the  conveyance  to 
her  of  the  land  in  question.  The  case  has  not  been  pre- 
sented to  us,  however,  as  one  arising  upon  the  demurrer 
to  the  cross-bill,  but  as  one  in  which  the  decision  depends 
entirely  upon  the  evidence  taken  upon  the  hearing  in  the 
circuit  court,  and  it  is  only  in  case  we  should  hold  that  ap- 
l^llant  has  by  the  evidence  established  her  right,  in  equity, 
to  a  decree  for  specific  performance,  that  we  are  asked  to 
hold  the  action  of  the  court  in  sustaining  the  demurrer  to 
the  cross-bill  erroneous, — and  this  in  order  that  she  may  be 
in  a  position  to  have  granted  to  her  the  affinnative  relief 
which  she  seeks.  The  case  is  therefore  one  presented  to  us 
primarily  upon  its  merits. 

After  issue  had  been  joined,  the  court  and  the  parties 
proceeded  as  though  the  cause  stood  for  hearing  upon  the 
cross-bill  as  well  as  upon  the  petition  and  answer.  The 
parties  made  full  proof  lipon  all  questions  relating  to  the 
alleged  contract  and  the  right  of  appellant,  in  equity,  to  de- 
mand specific  performance  thereof,  and  the  appellant,  as 
disclosed  by  the  certificate  of  evidence,  testified  fully  "on 
behalf  of  the  cross-complainant  in  the  cross-bill."  In  view 
of  this  attitude  of  the  court  and  of  the  parties  upon  the 
hearing  in  the  circuit  court  and  the  attitude  of  appellant  in 
this  court,  it  would  serve  no  good  purpose  and  would  not 
promote  the  ends  of  justice  to  reverse  the  decree  of  the  cir- 
cuit court,  in  case  we  should  find  that  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  cross-bill  was  error,  un- 
less we  also  find  that  the  appellant  has  by  the  evidence 
established  her  right,  in  equity,  to  a  decree  for  specific  per- 
formance. We  shall  therefore  first  consider  the  evidence 
and  the  question  whether  appellant  thereby  established  her 
right,  in  equity,  to  demand  specific  performance  of  a  con- 
tract for  the  conveyance  of  the  premises  to  her. 
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John  Stephens  died  intestate  at  Ness  City,  Kansas,  De- 
cember 17,  1908,  leaving  as  his  only  heirs-at-law  the  six 
children  and  the  descendants  of  the  three  deceased  children 
as  alleged  in  the  petition  for  partition.  A  portion  of  these 
heirs  resided  in  Ness  county,  Kansas,  others  resided  in 
Oklalioma,  Missouri  and  Arkansas,  and  appellant  resided 
in  Cook  county,  this  State.  At  the  time  of  his  death  John 
Stephens  owned  in  fee  the  farm  of  320  acres  in  Jasper 
county  involved  in  this  suit,  a  ranch  of  about  800  acres  in 
Kansas,  a  house  and  lot  and  a  store  building  in  Ness  City, 
Kansas,  and  a  small  tract  of  real  estate  in  Colorado.  John 
F.  Wood,  the  husband  of  Rebecca  E.  Wood,  one  of  the  heirs 
residing  at  Ness  City,  was  an  attorney  at  law  and  took  upon 
himself  the  burden  of  attempting  to  obtain  a  settlement  and 
distribution  of  the  estate  left  by  John  Stephens  among  the 
heirs  without  resorting  to  the  courts.  The  matter  was  dis- 
cussed by  Wood  with  some  of  the  heirs  present  at  Ness  City 
after  the  death  of  John  Stephens,  but  it  is  not  contended 
that  all  of  the  heirs  ever  met  together  and  agreed  upon  any 
plan  of  settlement.  During  the  latter  part  of  January  or  the 
first  part  of  February,  in  the  year  1909,  Frank  Stephens, 
Charles  W.  Miller,  Charles  Barker,  the  husband  of  Alice  E. 
Barker,  and  Samuel  A.  Sheffer,  the  husband  of  appellant, 
met  with  John  F.  Wood  at  his  office  in  Ness  City  and  placed 
estimates  of  value  upon  the  property  in  Kansas,  the  estimate 
placed  upon  the  ranch  being  $8  per  acre,  that  upon  the  resi- 
dence property  $600  and  that  upon  the  store  building  $1500. 
At  that  time  it  seems  to  have  been  considered  that  some  of 
the  heirs  would  require  their  portions  of  the  estate  in  cash, 
while  others  would  be  walling  to  take  their  portions  in  prop- 
erty and  pay  to  those  desiring  the  cash  the  value  of  their 
interests  in  money,  and  the  purpose  of  this  meeting,  and  of 
the  subsequent  meeting  at  Newton,  in  this  State,  seems  to 
have  been  to  determine  some  basis  upon  which  propositions 
might  be  made  for  such  settlement  among  the  heirs.  Subse- 
quently, about  February  20,  Frank  Stephens,  Alfred  Ste- 
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phens,  Charles  Barker,  appellant,  and  Samuel  A.  Sheffer, 
her  htisband,  and  John  F.  Wood,  met  at  Newton,  in  Jasper 
county,  and  after  inspecting  the  land  in  question  placed  a 
valuation  of  $22.50  per  acre  thereon,  after  \vhich,  according 
to  the  testimony  of  Samuel  A.  Sheffer,  the  parties  from 
Kansas  stated:  "Now  w-e  will  go  home  and  we  will  try 
and  divide  this  property  up  among  the  heirs.  We  have  got 
it  all  valued  now  among  ourselves.  Now  we  will  go  and 
see  what  we  can  do  dividing  it  up."  Soon  after  the  meeting 
at  Newton,  John  F.  Wood  entered  into  negotiations  with 
one  Cooper,  a  real  estate  agent  at  Newton,  for  the  sale  of 
the  farm  in  Jasper  county.  On  March  9,  1909,  Cooper 
wrote  Wood  that,  in  accordance  with  instructions  from 
Wood,  he  had  offered  the  farm  to  A.  F.  Calvin,  a  pros- 
pective purchaser,  at  $25  per  acre  and  had  agreed  to  furnish 
an  abstract  showing  clear  title  to  the  land ;  that  Calvin  had 
intimated  that  he  might  pay  $7500  for  the  farm,  and  Cooper 
offered  to  reduce  his  commissions  to  $160  if  the  proposi- 
tion was  accepted,  and  enclosed  a  deed  filled  out  with  the 
description  of  the  land  and  the  name  of  Calvin  as  grantee, 
and  urged  Wood  to  have  the  deed  executed  by  the  heirs  and 
returned  to  the  First  National  Bank  of  Ne^^ton  as  soon  as 
possible,  so  that  Cooper  might  be  in  a  position  to  close  the 
deal  with  Calvin  in  case  the  latter  concluded  to  purchase  the 
land  at  the  price  suggested.  Wood  or  his  wife  had  appar- 
ently written  to  appellant  informing  her  of  the  negotiations 
between  Wood  and  Cooper  and  of  the  offer  of  sale  at  $25 
per  acre  which  Wood  had  directed  Cooper  to  make,  and  in 
answer  to  a  letter  upon  this  subject,  which  does  not  appear 
in  the  record,  appellant,  on  March  8,  wrote  to  her  sister, 
Mrs.  Wood,  expressing  surprise  at  a  proposition  to  sell  the 
farm  in  Jasper  county  to  strangers  at  w^iat  she  termed  such 
a  low  price,  and  stating  her  understanding  to  be  that  the 
price  referred  to  w^as  for  sale  to  the  heirs,  only.  She  further 
suggested  that  if  any  of  the  heirs  w^anted  to  sell  they  should 
sell  to  some  of  the  other  heirs  so  as  to  keep  their  father's 
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property  in  the  family,  and  proposed  that  she  would  go  in 
with  any  of  the  other  heirs  and  buy  the  farm  or  would  take 
it  all  at  $22.50  per  acre,  which  price  she  considered  a  fair 
valuation  as  conlpared  with  the  valuation  placed  upon  the 
remainder  of  the  real  estate  left  by  her  father,  and  further 
stated  that  she  would  not  sell  her  interest  until  she  was 
compelled  to  do  so.    Addressing  John  F.  Wood  in  the  let- 
ter, she  requested  him  to  try  and  divide  the  property  among 
the  heirs,  and  expressed  a  willingness  to  pay  him  for  his 
trouble  in  her  behalf.    Thereafter  Wood  informed  appellant 
of  the  proposed  sale  to  Calvin  at  $7500,  and  on  March  14 
received  a  letter  from  her  in  which  she  stated  that  sh^  would 
take  the  farm  at  the  price  offered  by  Calvin.     Wood  an- 
swered this  letter  March  17,  stating  that  they  were  pleased 
at  her  decision,  and  that  the  heirs  in  Ness  county  had  all 
concluded  that  everything  should  be  sold;    that  they  had 
an  offer  of  $8  per  acre  for  the  ranch  and  that  all  the  other 
heirs  were  desirous  of  accepting  that  offer,  and  that  inas- 
much as  appellant  had  stated  in  her  letter  that  she  would 
not  permit  the  ranch  to  be  sold  at  that  price,  he  presumed 
she  would  purchase  that  also,  and  that  the  other  heirs  would 
be  pleased  to  sell  to  her.    This  letter  contained  the  follow- 
ing:   "Of  course  you  understand  that  all  sales  are  for  cash 
in  hand,  and  immediately  upon  delivery  of  either  deed  the 
proceeds  are  to  be  sent  by  draft  around  to  the  several  heirs 
as  their  interests  appear."     There  was  enclosed  with  this 
letter  the  deed  to  the  Jasper  county  farm,  with  the  name 
of  Calvin  inserted  as  grantee,  which  had  been  executed  by 
all  the  heirs  except  Robert  W.  Shelby,  James  H.  Stephens, 
Clara  Young,  June  Young,  Byrd  Schaefer  and  appellant, 
Wood  stating  in  the  letter  that  the  parties  did  not  know 
at  the  time  of  executing  the  deed  that  appellant  would  take 
the  farm,  but  that  they  had  arranged  to  strike  out  Calvin's 
name  and  insert  that  of  appellant  or  any  name  she  might  di- 
rect as  grantee,  and  if  she  still  proposed  to  take  the  farm  she 
should  return  the  deed  without  signing  and  without  change 
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and  he  would  proceed  to  have  it  properly  executed  by  the 
remaining  heirs ;  that  the  deed  would  then  be  deposited  in 
the  Citizens'  National  Bank  of  Ness  City,  to  be  delivered  to 
appellant  upon  the  payment  of  $6466.67  into  the  bank  for 
the  other  heirs.  Wood  further  instructed  appellant  in  the 
letter,  in  case  she  concluded  to  join  in  the  sale  to  Calvin  in- 
stead of  taking  the  property  herself,  to  execute  the  deed 
before  a  notary,  and  informed  her  that  she  would  then  re- 
ceive $808.33  immediately  upon  delivery  of  the  deed  to  Cal- 
vin. On  March  25  appellant  sent  Wood  a  telegram  stating 
that  she  would  buy  the  farm  at  the  price  offered  by  Calvin 
and  that  she  had  sent  a  letter.  This  letter  has  been  lost  and 
the  contents  were  not  shown  specifically,  but  the  inference 
appears  that  appellant  returned  the  deed  unsigned  by  her, 
and  stated  that  she  would  take  the  property  and  would  send 
the  purchase  money  to  the  Citizens'  National  Bank  of  Ness 
City.  On  March  26  appellant  wrote  Wood  requesting  him 
to  send  abstract  of  title  at  once  to  First  National  Bank  of 
Newton,  and  also  the  deed,  when  completed.  On  March  27 
Wood  wrote  to  appellant,  acknowledging  receipt  of  the  deed 
and  stating  that  he  would  start  that  day  to  have  the  deed 
executed  by  the  remaining  heirs,  and  would  probably  be 
back  at  Ness  City  with  the  deed  complete  and  ready  to  be 
turned  over  to  the  bank  by  April  3;  that  he  would  insert 
her  name  as  grantee  and  would  turn  over  with  the  deed  all 
the  old  muniments  of  title,  abstract,  etc.  By  a  postscript  to 
the  letter  Wood  advised  appellant  that  James  H.  Stephens 
refused  to  sign  the  deed  to  her  unless  he  could  have  his 
money  on  April  3,  and  that  this  made  it  necessary  for  her 
to  have  the  money  in  the  bank  at  Ness  City  by  April  3. 
Wood  then  left  Ness  City  to  obtain  the  signatures  of  the 
remaining  heirs  to  the  deed.  Afterwards,  and  prior  to 
April  3,  Robert  W.  Shelby,  Clara  Young,  June  Young  and 
Byrd  Schaefer  executed  the  deed.  Appellant  failed  to  have 
the  money  at  the  bank  at  Ness  City  on  April  3,  and  James 
H.  Stephens,  who  lived  several  miles  from  Ness  City  and 
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who  had  gone  there  on  April  3  in  order  to  execute  the  deed 
and  receive  his  portion  of  the  purchase  money,  threatened 
to  leave  without  executing  the  deed.     He  was  induced  to 
remain  until  April  5,  and  on  that  day  Alfred  E.  Stephens, 
Frank  J.  Stephens,  Rebecca  E.  Wood,  Charles  D.  Barker 
and  Charles  W.  Miller  purchased  his  interest  in  all  the  real 
estate  left  by  his  father  and  received  a  deed  therefor,  and 
he  also  joined  in  and  executed  the  deed  to  the  Jasper  county 
farm,  which  still  contained  the  name  of  Calvin  as  grantee. 
On  April  2  the  appellant  wrote  to  Wood  inquiring  why  the 
deeds  and  papers  had  not  been  sent  to  Newton,  and  asking 
whether  the  abstract  to  the  farm  had  been  sent  to  the  First 
National  Bank  of  Newton  and  whether  he  had  heard  from 
that  bank,  and  stating  that  the  purchase  money  w^as  at  that 
bank  ready  to  be  sent  to  the  Citizens'  National  Bank  of 
Ness  City.       It  appears  that  the  only  money  or  property 
owned  or  possessed  by  the  appellant  was  her  interest  in  the 
property  left  by  her  father,  and  that  it  was  necessary  for 
her  to  obtain  title  to  and  mortgage  the  Jasper  county  farm 
in  order  to  obtain  funds  with  which  to  purchase  the  inter- 
ests of  the  other  heirs  in  the  farm;    that  before  writing 
Wood  that  she  would  tal<e  the  farm  at  a  valuation  of  $7500 
she  had  applied  to  Raef  &  FaJler,  of  Newton,  who  had 
agreed  to  loan  her  the  money  necessary  to  purchase  the  in- 
terests of  the  other  heirs  provided  she  furnished  an  abstract 
of  title  to  the  land  and  a  deed  from  the  other  heirs  showing 
merchantable  title  in  her  and  executed  a  mortgage  on  the 
farm  as  security  for  the  loan,  and  it  further  appears  that 
she  never  had  the  money  in  the  bank  at  Newton,  as  stated 
in  her  letter.     On  April  12  Raef  &  FaJler  wrote  appellant, 
informing  her  that  they  had  not  yet  received  the  abstract  to 
the  land  upon  which  she  desired  the  loan,  and  stating  that 
they  could  do  nothing  until  they  had  a  chance  to  examine 
the  abstract.     On   April    11    Wood  and  Alfred   Stephens 
called  upon  appellant  at  her  home  in  Chicago,  and  Wood 
notified  her  that  as  her  money  was  not  at  the  bank  in  Ness 
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City  on  April  3,  and  as  they  had  received  an  offer  of  $8000 
for  the  Jasper  county  farm,  she  could  not  have  a  deed  to 
the  farm  unless  she  paid  $8000  therefor,  and  gave  her  until 
the  following  Tuesday  to  reach  a  decision.  Appellant  re- 
fused this  offer,  and  Wood  and  Alfred  Stephens  departed 
for  New'ton,  where  they  received  an  offer  of  $9000  for  the 
farm,  and  attempted  by  telegrams  and  letters  to  induce  ap- 
pellant to  sign  a  deed,  which  she  refused  to  do.  On  May  3, 
1909,  Alfred  Stephens  conveyed  his  interest  in  the  farm  to 
Rebecca  E.  Wood,  and  this  petition  for  partition  was  filed 
on  May  22. 

The  record  fails  entirely  to  disclose  any  authority  con- 
ferred by  any  of  the  heirs  of  John  Stephens  upon  John  F. 
Wood  to  enter  into  a  contract  with  appellant,  or  any  other 
person,  for  the  sale  of  this  property.  All  of  the  heirs  who 
testified  upon  the  trial  expressly  denied  that  any  such  au- 
thority was  given,  and  it  is  clear  that  it  was  not  the  inten- 
tion of  any  of  the  parties  present  at  the  meeting  at  Ness 
City  or  at  Newton  to  enter  into  any  contract  at  either  of 
those  meetings  for  the  purchase  or  sale  of  any  of  the  prop- 
erty left  by  John  Stephens.  That  the  persons  present  at 
those  meetings,  including  appellant,  who  was  represented 
by  her  husband,  did  not  consider  that  an  agreement  had 
been  there  made  that  any  of  the  heirs  could  purchase  any 
of  the  property  left  by  John  Stephens  at  the  valuation 
placed  thereon  at  those  meetings  is  apparent  from  the  fact 
that  the  house  and  lot  in  Ness  City  were  thereafter  sold  to 
Mrs.  Wood  at  an  increase  of  $50  and  the  store  building  at 
Ness  Crty  to  one  of  the  other  heirs  at  an  increase  of  $100 
over  the  valuation  placed  upon  them,  appellant  joining  in 
the  deeds  therefor  and  receiving  her  share  of  the  purchase 
money.  John  F.  Wood,  being  an  attorney  and  the  husband 
of  one  of  the  heirs,  apparently  took  upon  himself  the  bur- 
den of  effecting  a  settlement  of  the  estate  out  of  court. 
With  this  end  in  view  he  arranged  meetings  of  a  portion 
of  the  heirs  at  which  values  were  placed  upon  the  various 
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tracts  of  real  estate,  and  he  thereafter  listed  for  sale  with  a 
real  estate  agent  at  Newton  the  Jasper  county  farm  at  $25 
per  acre,  and,  when  a  tentative  offer  of  $7500  was  made 
by  Calvin,  imdertook  to  obtain  the  execution  by  all  the  heirs 
of  a  deed  conveying  the  land  to  Calvin  for  a  consideration 
of  $7500.  Appellant  had  previously  been  attempting  to  in- 
duce some  of  the  other  heirs  to  join  with  her  in  the  pur- 
chase of  the  farm  at  the  valuation  which  had  been  placed 
upon  it  at  the  meeting  at  Newton,  but  it  is  evident  that  had 
she  succeeded  in  inducing  any  of  the  other  heirs  to  so  join 
with  her,  there  was  at  that  time  no  obligation  resting  upon 
the  remaining  heirs  to  sell  their  interests  at  such  valuation. 
When  she  learned  of  the  intended  sale  of  the  farm  to  Cal- 
vin for  $7500  she  notified  Wood  that  she  would  take  the 
farm  at  that  price.  A  portion  of  the  heirs  had  already 
signed  the  deed  to  Calvin,  but  Wood,  by  correspondence 
with  appellant,  entered  into  an  agreement  with  ^pellant, 
which  she  accepted,  in  substance  as  follows :  To  substitute 
appellant's  name  in  the  place  of  Calvin's  name  as  grantee 
in  the  deed,  to  obtain  the  execution  of  the  deed  by  the  re- 
maining heirs,  and  to  deliver  the  deed,  with  abstract  and 
muniments  of  title,  to  the  Citizens'  National  Bank  of  Ness 
City  for  delivery  to  appellant  on  April  3,  1909,  upon  the 
payment  of  $6466.67  to  him  for  the  remaining  heirs,  it  be- 
ing specifically  stated  that  the  sale  was  for  cash  in  hand  and 
that  the  money  must  be  at  the  bank  in  Ness  City  on  April  3, 
otherwise  James  H.  Stephens  would  not  execute  the  deed. 
The  record  fails  to  show  that  Wood  had  any  authority  from 
the  heirs  to  enter  into  such  agreement  with  appellant,  and 
those  who  testified  upon  the  hearing  expressly  denied  that 
he  had  any  authority  to  represent  them  in  the  matter.  He 
did,  however,  proceed  to  have  the  deed  executed  by  the  re- 
maining heirs  upon  the  understanding  that  if  the  money  was 
on  deposit  with  the  bank  at  Ness  City  when  he  returned, 
and  if  the  heirs  residing  in  Ness  City  were  willing,  he 
might  substitute  appellant's  name  for  that  of  Calvin  and 
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deliver  the  deed  to  the  bank  in  exchange  for  the  money. 
The  money  was  not  at  the  bank  upon  Wood's  return  to 
Ness  City,  and  in  accordance  with  his  instructions  Wood 
refused  to  deliver  the  deed  to  the  bank  and  James  H.  Ste- 
phens refused  to  execute  the  deed,  and  an  offer  of  $8000  for 
the  farm  being  received  upon  Wood's  return  to  Ness  City, 
he  obtained  authority  from  all  the  tenants  in  common,  ex- 
cept appellant,  to  substitute  in  the  place  of  Calvin's  name  as 
grantee  in  the  deed  the  name  of  any  person  paying  $8000 
or  more  for  the  property.  With  this  authority  he  left  Ness 
City  for  Illinois,  and  first  called  upon  appellant  at  her  home 
in  Chicago  and  offered  to  substitute  her  name  as  grantee 
and  turn  over  to  her  the  deed  if  she  desired  to  purchase  the 
property  for  $8000.  She  refused  this  proposition,  contend- 
ing that  she  had  already  purchased  the  property  at  a  valu- 
ation of  $7500.  Wood  then  sold  the  property  for  $9000, 
but  appellant  refused  to  join  in  the  deed  and  the  sale  was 
not  consummated. 

The  decree  of  the  circuit  court  might  very  properly  be 
sustained  upon  the  ground  that  the  evidence  fails  to  show 
any  contract  by  which  appellees  agreed  to  convey  the  land 
in  question  to  appellant.  But  if  it  can  be  said  that  appellees, 
by  executing  the  deed  and  by  authorizing  Wood  to  deliver 
it  to  the  bank  at  Ness  City  for  appellant  upon  the  payment 
of  $6466.67,  thereby  ratified  the  agreement  between  Wood 
and  appellant  and  became  bound  according  to  its  terms  and 
provisions,  still  appellant  could  not  now  demand  specific 
performance  of  the  contract,  because  the  evidence  shows 
that  she  did  not  perform,  and  has  never  been  able  to  per- 
foiTn,  her  part  of  the  agreement.  By  the  terms  of  the  con- 
tract the  sale  was  to  be  consummated  on  April  3  at  the 
Citizens'  National  Bank  of  Ness  City  by  the  payment  of 
the  purchase  money  and  delivery  of  the  deed.  On  the  pre- 
scribed day  Wood  appeared  at  the  bank  ready  to  deliver  the 
deed  upon  payment  of  the  consideration,  but  the  purchase 
money  was  not  then,  and  has  never  since  been,  at  that  bank. 
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and  appellant  has  never  made  any  tender  of  the  money  to 
appellees  or  to  anyone  for  them,  and  her  own  testimony 
shows  that  she  did  not  have,  when  she  agreed  with  Wood 
to  purchase  the  farm,  and  has  never  since  had,  the  money 
necessary  to  carry  out  her  part  of  the  agreement.  She  con- 
tends that  no  advantage  can  be  taken  of  her  failure  to  have 
the  purchase  money  at  the  bank  in  Ness  City  on  April  3 
because  time  was  not  expressly  made  of  the  essence  of  the 
contract.  At  law  the  time  fixed  for  the  performance  of  a 
contract  is  deemed  of  the  essence  of  the  contract,  (  Tyler  v. 
Young,  2  Scam.  444,)  but  courts  of  equity  frequently  re- 
lieve a  party  from  the  consequences  resulting  at  law  from 
his  failure  to  perform  his  contract  at  the  time  specified 
therein  for  performance,  where  time  is  not  of  the  essence 
of  the  contract,  where  enforcement  of  the  strict  rules  of 
law  would  result  in  a  forfeiture  of  money  paid  or  property 
delivered  under  the  contract,  or  would  otherwise  be  inequi- 
table and  against  good  conscience ;  but  in  such  cases  a  rea- 
sonable excuse  for  the  non-performance  at  the  time  fixed  for 
performance  must  be  shown  in  order  to  warrant  a  court  of 
equity  in  compelling  specific  performance  on  behalf  of  the 
delinquent  party;  (Scott  v.  Shepherd,  3  Gilm.  483;  Stoic 
v.  Russell,  36  111.  18;  Warren  v.  Richmond,  53  id.  52; 
Snyder  v.  Spaulding,  57  id.  480;  Brink  v.  Steadman,  70 
id.  241 ;)  and  where  a  party  has  neither  paid  anything  un- 
der the  contract  nor  obligated  himself  to  pay  anything  in 
case  of  default  on  his  part,  and  is  in  no  worse  condition 
on  account  of  the  termination  of  the  contract  than  before  it 
was  made,  and  offers  no  sufficient  excuse  for  his  default, 
no  ground  exists  to  warrant  equitable  interference  or  relief 
from  the  consequences  resulting  at  law  from  his  failure  to 
perform  the  contract  at  the  time  fixed  for  perfo nuance. 
Appellant  has  paid  nothing  under  the  contract  and  is  under 
no  obligation  to  pay  anything  because  of  her  default.  She 
is  situated  precisely  as  though  no  contract  had  ever  httn 
made,  and  the  only  excuse  offered  by  her  for  her  failure  to 
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perform  the  contract  on  the  day  specified  is,  that  Wood  had 
failed  to  furnish  an  abstract  of  title  to  the  parties  who  were 
to  furnish  the  purchase  money  and  that  she  was  thereby 
prevented  from  performing  her  part  of  the  contract.  Wood 
had  not  agreed  to  furnish  an  abstract  of  title  to  the  ap- 
pellant, or  to  anyone  for  her,  prior  to  the  delivery  of  the 
deed  and  payment  of  the  purchase  money,  and  neither  he 
nor  appellees  were  under  any  obligation  to  do  so.  This  ex- 
cuse was  wholly  insufficient  and  furnished  no  justification 
for  the  failure  of  appellant  to  perform  the  contract  at  the 
time  fixed  for  performance.  The  substance  of  the  excuse 
is  that  appellant  did  not  have  the  purchase  money  and  had 
not  been  able  to  obtain  the  same  at  the  time  fixed  for  per- 
formance, but  poverty  is  not  a  sufficient  excuse  for  a  fail- 
ure to  perform  the  contract  according  to  its  terms  and 
provisions.  (Mibior  v.  Willard,  34  111.  38.)  As  we  said 
in  the  case  last  cited :  "Lands  in  this  country  are  an  article 
of  commerce,  and  parties  making  contracts  for  their  sale 
rely  upon  the  obligations  of  purchasers  as  a  means  by  which 
they  are  enabled  to  transact  business.  Promptitude  in  the 
discharge  of  such  obligations  is  as  essential  as  in  other  com- 
mercial transactions,  and  justice  to  the  vendor  requires  that 
such  obligations  should  be  literally  complied  with,,  unless 
the  stipulation  in  regard  to  time  is  waived  or  there  is  some 
just  excuse  for  a  non-compliance." 

Nor  has  appellant  brought  herself  within  the  rule  that 
before  she  could  obtain  a  decree  for  specific  perfomiance 
of  the  contract  she  was  required  to  show  that  she  had  per- 
formed, or  offered  to  perfonn,  all  conditions  precedent  im- 
posed on  her,  and  that  she  has.  always  been  ready,  willing 
and  eager  to  perform  on  her  part.  {Bates  v.  Wheeler,  i 
Scam.  54;  Hoyt  v.  Tuxbtiry,  70  111.  331 ;  Brix  v.  Ott,  loi 
id.  70;  Morse  v.  Seibold,  147  id.  318;  Forthwan  v.  Deters, 
206  id.  159.)  A  purchaser  of  land  has  no  right  to  apply  to 
a  court  of  chancery  to  compel  a  conveyance  unless  he  has, 
previously  to  filing  his  bill,  clothed  himself  with  the  right 

Digitized  by  VjOOQIC 


632  Wood  v.  Shepper.  [248  HI.] 

to  demand  a  deed  without  any  further  thing  being  done  on 
his  part.  (Cronk  v.  Tnnnble,  66  111.  428.)  The  appellant 
neither  paid  nor  tendered  payment  of  the  purchase  money 
prior  to  filing  her  answer  or  cross-bill  herein,  and  has  never 
been  ready  to  perform  her  part  of  the  contract  because  she 
has  not  had  the  necessary  money.  She  had  not,  prior  to 
filing  her  answer  or  cross-bill,  clothed  herself  with  the  right 
to  demand  a  deed  without  any  further  thing  being  done  on 
her  part. 

For  the  reasons  above  stated,  treating  the  cause  as  one 
in  chancery,  the  evidence  fails  to  establish  any  defense  to 
the  petition  for  partition  or  any  right  on  the  part  of  Mar- 
garet A.  Sheffer  to  a  decree  for  specific  performance  of  the 
alleged  contract.  It  is  therefore  unnecessary,  in  view  of 
appellant's  contention  in  this  court,  to  consider  the  question 
whether  the  action  of  the  circuit  court  in  finally  considering 
the  cause  as  one  in  chancery  related  back  to  the  time  when 
the  demurrer  to  the  cross-bill  was  sustained  and  rendered 
the  action  of  the  court  thereon  erroneous. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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CHANCERY.— See  EQUITY. 
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CHURCHES. 
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upon  a  specific  trust 604 
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amending  law  by  reference  to  its  title 136 
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Digitized  by  VjOOQIC 


2i8  nij  INDEX.  641 

CONSTITUTIONAL  LAW,— Continued.  page. 

what  does  not  render  act  invalid  if  complete  in  itself 351 
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constitutional  question  is  waived  by  appealing  to  the  Ap- 
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a  constitutional  one — when  a  constitutional  question  is 
not  involved 389 

legislature  may  by  general  law  confer  any  jurisdiction  on 
county  court  it  may  deem  advisable — jurisdiction  of  pro- 
bate court  is  limited  to  matters  named  in  constitution . .  520 

act  of  1909,  so  far  as  it  attempts  to  confer  jurisdiction  of 
testamentary  trusts  on  probate  courts,  is  invalid 520 

form  of  words  specified  in  section  33  of  article  6  of  con- 
stitution cannot  be  dispensed  with  if  a  suit  is  a  prose- 
cution— how  omission  may  be  availed  of 546 

meaning  of  word  "prosecutions,"  as  used  in  section  33  of 
article  6  of  constitution — information  in  the  nature  of 
quo  warranto  is  to  some  extent  a  prosecution 546 

an  action  of  debt  to  recover  a  penalty  for  practicing  medi- 
cine without  a  license  is  not  a  prosecution  and  the  rules 
of  criminal  pleading  do  not  apply 546 

fact  that  defendant  may  be  committed  to  jail  to  collect 
penalty  does  not  make  the  suit  a  prosecution 547 

provision  of  Municipal  Court  act  for  review  of  judgments 
of  municipal  court  on  writ  of  error  is  not  invalid 547 

provision  as  to  titles  of  acts  should  be  construed  liber- 
ally— details  of  legislation  need  not  be  mentioned  in  the 
title  of  an  act 584 

Municipal  Court  act  is  not  invalid  because  the  creation 
of  the  court  is  not  expressly  mentioned  in  the  title ....  584 

CONSTRUCTION. 

of  section  13  of  Local  Option  law,  prohibiting  taking  of 
orders  in  anti-saloon  territory  for  the  sale  of  intoxicat- 
ing liquors,  as  not  being  invalid 46 

of  clause  4  of  section  i  of  the  Revenue  act,  exempting 
capital  stock  of  certain  corporations  from  taxation,  as 
being  invalid 141 

of  section  12  of  the  Torrens  law,  as  to  when  lots  are  not 
contiguous  so  as  to  entitle  them  to  be  included  in  one 
application  to  register  title 164 
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CONSTRUCTION.— C(7n/mM^d.  page. 

of  paragraphs  i68a  and  i6Sb  of  Criminal  Code,  relating 
to  workhouses,  as  not  being  unconstitutional 136 

of  Mines  statute,  requiring  attendant  at  "principal  door- 
ways," as  including  in  its  purpose  the  safety  of  drivers 
as  well  as  proper  ventilation  of  mine 195 

of  clause  66  of  section  i  of  article  5  of  the  Cities  and  Vil- 
lages act,  as  not  being  a  general  delegation  of  State's 
police  power 264 

statutes  granting  powers  to  municipal  corporations  must 
be  strictly  construed 264 

doctrine  of  ejusdem  generis  applies  especially  to  statutes 
granting  powers  to  municipal  corporations 265 

of  act  of  1897,  relating  to  garnishment  of  executors  and 
administrators,  as  being  invalid 350 

of  charitable  trust  provision  of  a  will,  as  being  void — of 
will,  as  to  when  trustees  may  use  corpus  of  estate 358 

of  will,  as  creating  life  interest  in  one-half  of  income  and 
contingent  remainder  in  die  other  half — when  codicil 
changes  life  interest  to  fee  absolute 368 

in  construing  statutes  word  "person"  or  "persons"  may 
be  applied  to  corporations 373 

State  court  is  bound  by  Federal  court's  construction  of  a 
Federal  statute — effect  when  State  statute  is  similar. .  377 

of  act  requiring  automatic  couplers  on  cars,  as  applying 
both  to  the  coupling  and  uncoupling  of  cars ^yy 

of  contract  creating  agency  to  sell  land,  as  being  sufficient 
to  authorize  agent  to  make  contract  of  sale 474 

of  word  "prosecutions,"  as  used  in  section  33  of  article  6 
of  the  constitution,  as  not  including  action  to  recover 
penalty  for  practicing  medicine  without  a  license 546 

of  the  act  of  1895,  concerning  special  assessments  by  park 
boards,  as  not  depriving  circuit  court  of  jurisdiction  and 
as  approving  existing  method  of  levying  assessment 578 

of  Municipal  Court  act,  as  not  being  invalid  because  the 
creation  of  the  court  is  not  mentioned  in  the  title 584 

statutes  exempting  property  from  taxation  are  construed 
most  strongly  in  favor  of  State  and  against  exemption.  608 

of  word  "heirs,"  used  in  will,  as  meaning  "children" 612 

CONTESTED  ELECTIONS.— See  ELECTIONS. 

CONTRACTS. 

legislature  has  power  to  prohibit  taking  of  orders  in  anti- 
saloon  territory  for  the  sale  of  intoxicating  liquors 46 

in  absence  of  an  agreement  of  parties  the  legislature  may 
provide  by  statute  what  shall  be  a  delivery 46 


Digitized  by  VjOOQIC 


248  ni]  INDEX.  643 

CONTRACTS.— C(?n/intt^J.  page. 

when  vice-president  of  corporation  is  presumed  to  have 
authority  to  sign  contract 57 

a  written  contract  is  evidence  of  its  terms — when  a  writ- 
ten contract  is  not  ambiguous — when  a  contract  cannot 
be  enforced 182 

when  a  long-term  lease  is  not  a  sale — when  surrender  of 
right  to  re-valuation  of  land  as  a  basis  for  fixing  rent 
is  not  without  consideration 242 

beneficiary  should  be  allowed  to  judge  whether  trustee's 
contract  is  fair  and  favorable 242 

when  contract  by  board  of  education  is  not  affected  by 
fact  that  one  member  is  attorney  for  board's  lessee 242 

when  objection  to  contract  by  board  of  education  is  obvi- 
ated by  subsequent  ratification 243 

what  questions  in  action  for  purchase  price  of  goods  are 
settled  by  the  judgment  of  the  Appellate  Court  as  con- 
troverted questions  of  fact 285 

contract  signed  by  husband  and  wife  creating  agency  to 
sell  land  is  not  void  because  the  premises  are  occupied 
as  a  homestead 479 

intention  of  parties  as  expressed  in  agency  contract  con- 
trols— ^when  contract  authorizes  the  agent  to  enter  into 
a  valid  contract  of  sale 479 

parol  evidence  is  admissible  to  identify  subject  matter  of 
contract — when  specific  performance  of  agent's  contract 
should  not  be  denied 479 

complainant  in  specific  performance  must  show  that  he  is 
not  in  default — one  who  agrees  to  convey  free  from  en- 
cumbrance must  obtain  release  of  mortgages 586 

what  does  not  excuse  failure  to  obtain  releases — fact  that 
vendee  has  refused  to  perform  does  not  excuse  vendor 
from  doing  what  he  has  agreed  to. do 586 

when  decree  ordering  specific  performance  is  erroneous . .   586 

a  complainant  seeking  to  compel  delivery  of  a  deed  must 
have  clothed  herself  with  right  to  demand  it — she  must 
have  performed,  or  offered  to  perform,  all  conditions..  617 

complainant  must  show  excuse  for  failure  to  perform  on 
time — when  equity  will  not  grant  relief  against  failure 
to  perform  on  time 617 

when  party  is  not  entitled  to  a  decree  compelling  delivery 
of  deed  to  her  by  her  co-heirs 617 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS, 
board  of  review  must  assess  capital  stock  of  manufactur- 
ing corporation  omitted  in  former  years — capital  stock 
tax  is  tax  upon  property 14^ 
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CORPORATIONS.— Con/inMcd.  page. 

when  vrce-president  of  corporation  is  presumed  to  have 
authority  to  sign  contract 57 

provision  of  statute  exempting  the  capital  stock  of  cer- 
tain corporations  from  taxation  is  invalid 141 

in  construing  statutes  word  "person"  or  "persons"  may 
be  applied  to  corporations 373 

indictment  for  practicing  confidence  game  on  corporation 
need  not  mention  names  of  persons  connected  with  cor- 
poration whose  minds  were  influenced 373 

COSTS. 

error  in  allowing  stenographer's  fees  to  master  in  chan- 
cery may  be  waived 280 

COUNTY  CLERKS.— See  TAXES. 

COURTS.— See  EQUITY;    APPEALS  AND  ERRORS. 

Appellate  Court's  judgment  is  final  upon  question  of  in- 
surance company's  waiver  of  proofs  of  loss 92 

Supreme  Court  cannot  resort  to  Appellate  Court's  opinion 
to  ascertain  its  conclusions  of  fact lOi 

finding  that  defendant  was  "not  guilty  of  the  negligence 
charged"  is  a  finding  of  fact loi 

what  may  be  considered  by  Supreme  Court  where  Appel- 
late Court  has  recited  the  facts loi 

when  the  Supreme  Court  cannot  consider  question  of  suffi- 
ciency of  the  evidence  to  support  verdict — the  question 
of  a  variance  cannot  be  first  raised  on  appeal 158 

when  action  of  trial  court  in  refusing  instructions  is  not 
open  for  consideration  by  Supreme  Court 158 

rulings  of  the  trial  court  on  evidence  are  open  for  review 
though  motion  for  r\ew  trial,  the  ruling  thereon  and  ex- 
ceptions are  not  in  the  bill  of  exceptions 158 

reducing  bill  of  exceptions  to  form  at  trial  has  never  been 
required — practice  of  allowing  bill  to  be  prepared  at  a 
subsequent  term  is  not  founded  on  statute 259 

prior  to  1907  the  municipal  court  had  same  power  as  cir- 
cuit courts  concerning  bills  of  exceptions — ^amendment 
of  1907  limited  that  power 259 

motion  to  strike  bill  of  exceptions  from  files  may  be  made 
after  joinder  in  error 259 

question  whether  one  statute  is  repealed  by  another  is  not 
constitutional  one — when  constitutional  question  is  not 
involved — when  case  should  go  to  Appellate  Court 389 

the  administration  of  testamentary  trusts  is  not  a  probate 
matter  nor  included  in  the  settlement  of  estates 520 
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COURTS.— Continued,  page. 

legislature  may  by  general  law  confer  any  jurisdiction  on 
county  court  it  may  deem  advisable — jurisdiction  of  pro- 
bate court  is  limited  to  matters  specified  in  constitution.  520 

act  of  1909,  so  far  as  it  confers  jurisdiction  of  testamen- 
tary trusts  on  probate  court,  is  invalid 520 

the  administration  of  trusts  is  an  important  head  of  equity 
jurisdiction — fact  that  trust  is  created  by  will  does  not 
make  it  a  probate  matter 520 

provision  of  Municipal  Court  act  for  review  of  judgments 
of  municipal  court  by  writ  of  error  is  not  invalid 547 

the  statute  does  not  provide  for  any  appeal  from  judg- 
ments of  municipal  court  to  the  criminal  court 547 

Municipal  Court  act  is  not  invalid  because  the  creation 
of  the  court  is  not  expressly  mentioned  in  the  title 584 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

an  allegation  of  a  sale  of  intoxicating  liquor  includes  all 
acts  necessary  to  constitute  a  sale,  up  to  and  includ- 
ing delivery 46 

the  court  may,  in  its  discretion,  permit  witness  to  testify 
whose  name  is  not  endorsed  on  the  information 46 

section  13  of  the  Local  Option  law  does  not  create  or  de- 
fine any  independent  offense 46 

legislature  has  power  to  prohibit  taking  orders  or  making 
agreements  in  anti-saloon  territory  for  the  sale  or  de- 
livery of  intoxicating  liquors 46 

in  absence  of  an  agreement  of  parties  the  legislature  may 
provide  by  statute  what  shall  be  a  delivery 47 

evidence  tending  to  prove  or  disprove  any  issue  is  compe- 
tent under  plea  of  not  guilty 64 

defendant  is  entitled  to  ^rove  that  quantity  of  carbolic 
acid  found  in  a  bottle  of  beer  given  by  him  to  his  wife 
was  not  dangerous  to  life 64 

when  refusal  to  allow  a  question  to  be  asked  of  a  duly 
qualified  medical  witness  is  reversible  error 64 

when  an  instruction  as  to  reasonable  doubt  is  misleading 
and  erroneous — ^when  such  error  is  not  cured 64 

objections  and  exceptions  -are  necessary  in  order  to  pre- 
serve actions  of  court  for  review 64 

paragraphs  i68a  and  1686  of  Criminal  Code,  relating  to 
imprisonment  in  workhouse,  are  not  in  violation  of  sec- 
tion 13  of  article  4  of  the  constitution 136 

act  of  1879,  relating  to  workhouses,  is  not  invalid  because 
it  purports  to  amend  the  "Criminal  Code" 136 
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CRIMINAL  LAW.— Continued.  pace. 

effect  of  act  of  1879,  relating  to  workhouses 136 

an  accessory  before  the  fact  may  be  indicted  and  punished 
as  a  principal 136 

pandering — one  who  employs  another  to  procure  a  female 
for  purpose  of  prostitution  is  guilty  as  a  principal 137 

when  letters  and  telegrams  are  admissible  in  a  confidence 
game  prosecution — when  improper  question  by  court  is 
not  ground  for  reversal 158 

affidavits  of  grand  jurors  made  to  show  occurrences  be- 
fore them  are  not  considered  by  the  court 169 

when  presence  of  two  witnesses  in  grand  jury  room  at  the 
same  time  is  not  harmful — whether  accused  may  reserve 
opening  statement  is  a  matter  for  the  court 169 

it  is  the  duty  of  the  trial  court  to  preserve  decorum  in 
the  court  room 169 

opening  statement  should  not  be  permitted  to  become  an 
argument — what  is  improper  in  State's  attorney's  open- 
ing statement 169 

court,  in  criminal  case,  may  limit  number  of  witnesses  to 
testify  to  character  of  accused 170 

what  does  not  tend  to  show  an  admission  of  guilt  of  the 
crime  of  rape — hypothetical  question  should  not  assume 
the  disputed  ultimate  fact 170 

when  it  is  error  to  permit  exhibiting  blood-stained  cloth- 
ing in  rape  case 170 

when  instruction  as  to  considering  testimony  of  accused 
in  rape  case  is  erroneous — court  has  no  right  to  dis- 
parage testimony  of  witness 170 

limit  of  jury's  privilege  to  disregard  entire  testimony  of 
witness — instructions  stating  mere  presumptions  of  fact 
may  be  refused .  .^ 171 

indictment  for  practicing  confidence  game  on  corporation 
need  not  mention  names  of  persons  connected  with  cor- 
poration whose  minds  were  influenced 373 

form  of  words  prescribed  in  section  33  of  article  6  of  con- 
stitution cannot  be  dispensed  with  if  a  suit  is  a  prose- 
cution as  meant  by  such  section 546 

action  of  debt  lo  recover  a  penalty  for  practicing  medi- 
cine without  a  license  is  not  a  prosecution  and  the  rules 
of  criminal  pleading  do  not  apply 546 

fact  that  defendant  may  be  committed  to  jail  to  recover 
the  penalty  does  not  make  the  suit  a  prosecution 547 

CROSS-ERRORS. 

when  cross-errors  cannot  be  considered 127 
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CUSTOMS.  PAGE, 

right  of  servant  in  mine  to  rely  upon  long-standing  cus- 
tom with  reference  to  not  starting  cable  for  ten  minutes 

after  it  has  been  stopped 20 

master  is  bound  to  know  of  custom  of  long  standing  and 
express  notice  need  not  be  proved — when  custom  may 
be  proved  though  not  alleged 20 

DAMAGES. 

right  of  plaintiff  in  personal  injury  suit  to  prove  that  he 
has  incurred  doctor's  bills  and  drug  bills  after  begin- 
ning suit,  in  attempting  to  be  cured 21 

what  consequential  damages  may  be  allowed  where  street 
is  extended  across  railroad  tracks 214 

what  cannot  be  considered  as  elements  of  damage  from 
extending  street  across  railroad  tracks 214 

basis  for  assessment  of  damages  in  condemnation  is  the 
right  acquired  by  petitioner — when  question  of  motive 
power  is  not  for  the  jury 560 

probable  use  of  property  in  the  future  which  affects  its 
present  fair  cash  market  value  may  be  considered 560 

DANCE  HALLS.— See  AMUSEMENTS. 

DEBT. 

action  of  debt  to  recover  a  penalty  for  practicing  medi- 
cine without  a  license  is  not  a  prosecution  and  the  rules 
of  criminal  pleading  do  not  apply 546 

DEBTOR  AND  CREDITOR. 

purpose  of  act  of  1897,  relating  to  garnishment  of  execu- 
tors and  administrators — such  act  is  not  complete  in  it- 
self and  is  unconstitutional 350 

a  grantee  who  assumes  mortgage  cannot  defeat  right  of 
mortgagee  to  look  to  him  by  obtaining  a  release  from 
mortgagor — when  such  rule  does  not  apply 568 

when  third  person  cannot  be  held  for  mortgage  debt 569 

DECREES.— See  JUDGMENTS  AND  DECREES. 

DEDICATION. 

travel  permissive  in  its  origin  is  presumed  to  have  con- 
tinued so — when  travel  is  not  under  claim  of  right....  201 

clear  proof  of  owner's  intention  is  necessary  in  order  to 
establish  a  common  law  dedication 201 

dedication  results  from  an  active  state  of  mind — dedica- 
tion takes  effect  upon  acceptance  by  the  public 201 
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DHDICATIOt^.— Continued.  pace. 

what  is  necessary  to  establish  highway  by  prescription — 
permissive  use  does  not  ripen  into  prescriptive  right..  202 

when  action  of  trustees  in  building  a  sidewalk  is  without 
force  to  establish  a  dedication — what  evidence  does  not 
show  existence  of  street 203 

a  dedicator  has  a  right  to  specify  use  and  impose  restric- 
tions— what  is  not  such  dedication  as  precludes  change 
of  use 300 

land  dedicated  to  specified  use  will  revert  to  dedicator  if 
the  use  is  changed — State  cannot  change  use  for  which 
land  is  specifically  dedicated 300 

right  of  abutting  owners  to  have  Grant  Park,  in  Chicago, 
kept  free  from  buildings  cannot  be  condemned 300 

a  use  confined  to  privileged  persons  is  not  a  public  use — 
when  park  and  playground  are  not  dedicated  to  public 
use  but  are  private  property  and  taxable 428 

DEEDS. 

when  Supreme  Court  cannot  sustain  decree  on  the  facts — 
when  decree  setting  aside  deed  cannot  be  sustained . . .  340 

what  is  necessary  to  constitute  duress — when  deed  from 
husband  to  wife  should  not  be  set  aside 396 

a  conveyance  from  husband  to  wife  is  presumed  to  be  a 
gift — a  duly  acknowledged  deed  cannot  be  impeached  by 
the  testimony  of  the  grantor  alone 396 

partial  impairment  of  the  grantor's  mind  is  not  necessa- 
rily ground  for  settiiig  aside  deed — when  delusions  and 
lapses  of  memory  are  not  ground  for  setting  aside  deed.  471 

sale  of  property  to  one  occupying  a  fiduciary  relation  is 
not  necessarily  void — when  sale  of  land  by  principal  to 
agent  will  not  be  set  aside* 471 

what  tends  to  weaken  testimony  as  to  grantor's  mental  in- 
competency— evidence  of  sales  of  similar  property  bears 
upon  question  of  adequacy  of  price 471 

mere  private  offers  for  land  are  not  competent  upon  the 
question  of  its  value 471 

courts  are  loath  to  disturb  long-standing  titles  by  declar- 
ing a  trust  on  oral  evidence  alone — what  is  necessary 
to  establish  a  trust  ex  maleficio 506 

what  facts  do  not  authorize  declaring  a  trust 506 

conveyance  for  general  use  of  religious  corporation  is  not 
upon  a  specific  trust — what  conveyances  are  not  made 
upon  a  specific  trust 604 

DEFINITIONS. 

independent  contractor  defined 491 
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DELIVERY.                                                                           PAGE, 
in  absence  of  any  agreement  by  the  parties  to  a  contract 
of  sale  of  personal  property  the  legislature  may  provide 
by  statute  what  shall  be  a  delivery 47 

DEPOSITIONS. 

a  witness  has  a  right  to  correct  his  answers  before  sign- 
ing deposition  as  presented  to  him 513 

DESCENT. 

exception  to  rule  that  heirs  cannot  bring  actions  to  reduce 

personal  assets  to  possession 232 

when  equity  has  jurisdiction  of  bill  by  heirs  to  recover 

distributive  shares  of  personal  estate ; 232 

DOMICILE. 

term  "domicile"  means  the  true  permanent  home  and  prin- 
cipal establishment — what  is  necessary  to  effect  change 
of  domicile 288 

the  mere  intention  to  change  domicile  is  not  sufficient — on 
question  of  person's  domicile  his  acts  have  more  weight 
than  his  words 288 

when  judgment  of  a  foreign  State  is  not  res  judicata  of 
the  question  of  domicile — what  facts  do  not  show  that 
person's  domicile  is  not  in  Illinois 288 

DOWER. 

amount  due  widow  under  ante-nuptial  contract  which  she 
takes  in  lieu  of  dower  is  not  an  indebtedness  of  estate 
to  be  deducted  before  fixing  inheritance  tax 147 

DRAINAGE. 

drainage  district  has  no  power  to  create  indebtedness  in 
advance  of  levying  an  assessment — when  farm  drainage 
assessment   is   invalid 42 

drainage  records  are  admissible  to  show  that  the  work  for 
which  assessment  was  levied  was  done  in  advance  of 
levying  the  assessment 42 

the  objects  of  respective  drainage  districts  must  be  deter- 
mined from  the  statute — powers  of  district  are  derived 
from  statute  and  not  from  order  of  court 188 

two  drainage  districts  organized  under  the  same  statute 
have  the  same  purposes  and  powers 188 

a  levee  district  is  not  limited  to  the  work  orginally  re- 
ported and  confirmed — a  levee  district  cannot  be  organ- 
ized out  of  territory  of  another  levee  district 188 
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DRAINAGE.— Cow/tn«(?d.                                                             page. 
court  may,  out  of  considerations  of  public  interest  or  in- 
convenience, or  for  unreasonable  delay,  refuse  to  allow 
information  in  quo  warranto  to  be  filed i88 

DURESS. 

what  is  necessary  to  constitute  duress — ^when  deed  from 
husband  to  wife  should  not  be  set  aside  for  duress 396 

EASEMENTS. 

when  city  acquires  easement  for  street  purposes  by  pre- 
scription— what  is  not  such  use  by  owner  as  precludes 
acquiring  of  prescriptive  right 468 

owner  may  make  any  use  of  his  property  not  inconsistent 
with  the  public  easement  therein 468 

EJECTMENT. 

parties  cannot  recover  in  ejectment  upon  the  presumption 
of  fact  that  their  father,  who  owned  the  land  in  his  life- 
time, died  intestate 435 

ELECTIONS. 

canvass  by  judges  is  merely  a  count  of  the  ballots  and  the 
return  is  a  statement  of  the  count,  which  is  prima  facie 
evidence  of  the  result 50 

the  ballots  are  the  original  evidence  of  the  votes  cast  and 
if  properly  preserved  are  better  evidence  of  result 50 

ballots  not  properly  preserved  cannot  prevail  over  an  un- 
discredited  return 50 

rule  where  both  ballots  and  return  are  discredited — pro- 
visions of  statute  for  preserving  ballots  must  be  sub- 
stantially complied  with,  at  least 51 

contestant  has  burden  of  showing  that  the  ballots  have 
been  kept  intact — such  proof  must  be  clear  if  they  were 
not  preserved  in  statutory  way 51 

when  court  is  not  justified  in  accepting  the  ballots  as  bet- 
ter evidence  than  the  return 51 

notice  and  ballot  must  conform  to  petition  for  hard  roads 
— vote  and  levy  must  also  follow  the  petition 114 

a  single  petition  and  election  is  not  sufficient  to  establish 
a  township  high  school  for  two  or  more  townships,  but 
there  must  be  a  petition  and  election  for  each 154 

petition  for  mandamus  to  enforce  a  duty  predicated  upon 
a  void  election  to  establish  a  township  high  school  is 
properly  dismissed  on  demurrer 154 

in  an  election  contest  the  only  question  is  which  party  has 
been  elected — the  question  of  his  eligibility  must  be  de- 
termined by  information  in  quo  warranto 602 


Digitized  by  VjOOQIC 


Hi  mj  INDEX.  651 

EMINENT  DOMAIN.  pace. 

when  giving  instruction,  in  condemnation  suit  by  village, 
as  to  setting  oflF  special  benefits  is  not  harmful 57 

condemnation  verdict  need  not  fully  set  out  the  descrip- 
tion of  land  taken  or  damaged 58 

railroad  company  takes  its  right  of  way  subject  to  right 
of  public  to  extend  streets  across  it 213 

when  a  railroad  company  is  estopped  to  say  that  a  con- 
demnation proceeding  by  city  was  merely  an  attempt  by 
city  to  change  the  grade  of  the  street 213 

where  a  proposed  use  is  public  the  courts  will  not  inquire 
into  its  necessity  or  propriety 213 

when  witnesses  are  competent  to  testify  to  damage  to  rail- 
road yards  from'  extending  street  across  them 213 

what  consequential  damages  may  be  allowed  where  street 
is  extended  across  railroad  tracks — loss  of  storage  room 
for  cars  is  an  element  of  damage 214 

time  lost  by  a  railroad  in  switching  operations  or  in  ob- 
serving police  regulations  is  not  an  element  of  damage 
where  street  is  extended  across  railroad  yards 214 

expense  of  excavating  earth  may  be  an  element  of  dam- 
age— what  matters  cannot  be  considered  as  elements  of 
damage  from  extending  street  across  tracks 214 

right  of  eminent  domain  is  an  inherent  attribute  of  sov- 
ereignty— right  of  eminent  domain  extends  to  all  kinds 
of  property,  including  easements 299 

the  right  of  eminent  domain  is  not  unrestricted — a  lawful 
public  use  lies  at  the  foundation  of  the  right  of  emi- 
nent domain 299 

legislature  cannot  authorize  taking  of  private  property  for 
an  illegal  use — courts  have  power  to  determine  whether 
proposed  use  is  legal 299 

use  may  be  public  and  yet  be  destructive  of  some  natural 
or  constitutional  right — what  questions  may  be  deter- 
mined by  the  court 299 

the  power  to  condemn  property  is  limited  by  the  power  to 
appropriate  it  to  the  particular  use 300 

right  of  abutting  owners  to  have  Grant  Park,  in  Chicago, 
kept  free  from  buildings  cannot  be  condemned 300 

a  dedicator  has  a  right  to  specify  use  and  impose  restric- 
tions— the  State  cannot  change  use  for  which  land  was 
specifically  dedicated  to  the  public 300 

ordinarily  all  parties  interested  in  land  should  be  made 
parties  to  condemnation  suit — what  does  not  show  that 
there  is  a  cestui  que  trust  who  should  be  made  a  party.  559 

filing  of  by-laws  and  plat  of  railroad  is  not  a  condition 
precedent  to  exercise  of  right  of  eminent  domain 560 
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location  of  a  line  of  railroad  is  the  corporate  act  of  the 
railroad  company  and  not  the  act  of  its  engineer — what 
does  not  show  that  location  of  road  was  changed 560 

basis  for  assessment  of  damages  is  the  right  acquired  by 
petitioner — in  absence  of  stipulation  it  is  error  to  sub- 
mit question  of  motive  power  to  jury 560 

a  probable  use  of  property  which  affects  its  present  cash 
market  value  may  be  considered  by  jury 560 

verdict  cannot  rest  solely  upon  jury's  view  of  premises. .  560 

EQUITY. 

when  affidavit  for  publication  of  notice  is  sufficient — ^place 
of  residence  of  non-resident  defendants  may  be  stated 
upon  information  and  belief 72 

cause  should  not  be  referred  to  one  master  to  report  on 
evidence  heard  by  another 182 

equity  may  take  jurisdiction  of  distribution  of  estate  un- 
der unusual  circumstances 232 

when  equity  has  jurisdiction  of  bill  by  heirs  to  recover 
distributive  shares  of  personal  estate 232 

when  equity  may  retain  jurisdiction  to  distribute  property 
among  the  heirs 232 

when  citation,  under  sections  81  and  82  of  Administration 
act,  is  not  an  adequate  remedy  at  law 233 

a  material  averment  neither  admitted  nor  denied  must  be 
proved — decree  should  not  find  as  to  matters  not  sup- 
ported by  proof — when  error  is  not  cured 251 

what  proof  of  title  will  justify  decree  canceling  tax  deed 
as  a  cloud — admissibility  of  copies  of  abstracts  of  title 
and  copies  of  deeds 275 

when  Supreme  Court's  judgment  of  reversal  is  not  con- 
clusive of  all  questions  when  case  is  re-tried 340 

when  Supreme  Court  cannot  sustain  decree  on  the  facts — 
when  decree  setting  aside  deed  cannot  be  sustained . . .  340 

when  court  may  decree  termination  of  trust 358 

when  a  trust,  if  any  exists,  is  an  express  one  and  unen- 
forceable as  against  a  plea  of  the  Statute  of  Frauds — 
when  trust  cannot  be  declared  in  favor  of  heirs 406 

order  denying  motion  to  re-docket  partition  suit  to  let  in 
exceptions  to  commissioners'  report  must  be  affirmed  if 
it  appears  the  partition  decree  was  a  consent  decree . . .  462 

certificate  of  evidence  is  part  of  the  record  and  decree — 
fact  that  decree  is  a  consent  decree  need  not  appear 
from  the  face  of  the  decree  itself 462 

when  complainant  is  not  entitled  to  a  decree  compelling 
delivery  of  deed  to  her  by  her  co-heirs 617 
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fact  that  complainant  in  specific  performance  was  unable 
to  borrow  money  to  make  tender  is  no  excuse  if  defend- 
ants were  not  to  blame  for  her  failure 617 

the  complainant  must  show  reasonable  excuse  for  failure 
to  perform  on  time — ^when  equity  will  not  grant  relief 
against  failure  to  perform  on  time 617 

ESTOPPEL. 

effect  of  voluntary  payment  of,  or  judgment  of  sale  for, 
one  installment  of  a  special  assessment 124 

when  railroad  company  is  estopped  to  claim  condemnation 
proceeding  by  a  city  is  merely  an  attempt  by  the  city  to 
change  the  grade  of  the  street 213 

ESTOPPEL  BY  VERDICT. 

substantial  identity  of  parties  is  essential  to  estoppel  by 
verdict,  even  though  cause  of  action  need  not  be  same.  442 

EVIDENCE.— See  EMINENT  DOMAIN. 

a  mine  owner  is  charged  with  notice  of  long  established 
custom  in  mine  and  express  notice  need  not  be  proved.     20 

when  custom  may  be  proved  though  not  alleged 20 

right  of  plaintiff  in  damage  suit  to  prove  that  he  has  in- 
curred doctor's  bills  and  drug  bills  after  begnining  suit, 
in  attempting  to  be  cured 21 

drainage  records  are  admissible  to  show  that  the  work  for 
which  assessment  is  levied  was  done  in  advance  of  the 
levying  of  the  assessment 42 

ballots  are  original  evidence  of  votes  cast  at  election,  and 
if  they  have  been  preserved  as  required  by  law  are  bet- 
ter evidence  than  judges'  return 50 

contestant  has  the  burden  of  showing  that  the  ballots  have 
been  kept  intact — such  proof  must  be  clear  if  they  were 
not  preserved  by  the  statutory  method 51 

when  court  is  not  justified  in  accepting  ballots  as  better 
evidence  than  the  return 51 

what  is  not  good  ground  for  excluding  ordinance — when 
contract  of  corporation  is  admissible  in  evidence  with- 
out proof  of  authority  of  officer  to  make  it 57 

specific  objection  to  evidence  is  a  waiver  of  others 57 

evidence  tending  to  prove  or  disprove  any  issue  is  com- 
petent under  a  plea  of  the  general  issue 64 

defendant  charged  with  mingling  poison  with  drink  is  en- 
titled to  prove  that  it  was  not  in  such  quantity  as  to  be 
dangerous  to  life 64 


Digitized  by  VjOOQIC 


654  INDEX.  [248  ni 

EVIDENCE.— Con/t«u^rf.  page. 

when  refusal  to  allow  question  to  be  asked  of  competent 
medical  witness  is  reversible  error 64 

time  when  proponents  should  offer  expert  testimony  as  to 
testamentary  capacity — right  to  examine  experts  after 
defendant's  evidence  is  in 72 

when  a  refusal  to  allow  experts  to  give  opinion  as  to  al- 
leged insane  delusion  will  not  reverse 72 

general  rule  as  to  admitting  testimony  in  subsequent  trial 
after  witness  is  dead 92 

testimony  in  criminal  prosecution  is  not  admissible  in  a 
civil  suit  though  witness  is  dead 92 

when  letters  and  telegrams  are  properly  admitted  in  a  con- 
fidence game  prosecution 1 58 

when  affidavit  for  introducing  secondary  evidence,  under 
section  35  of  Torrens  law,  is  sufficient 164 

when  abstracts  of  title  are  not  entitled  to  admission  un- 
der section  18  of  the  Torrens  law 164 

court,  in  criminal  case,  may  limit  number  of  witnesses  to 
testify  to  character  of  accused 170 

what  does  not  tend  to  show  an  admission  of  guilt  of  the 
crime  of  rape — hypothetical  question  should  not  assume 
the  ultimate  fact  which  is  in  issue 170 

when  it  is  error  to  permit  exhibiting  blood-stained  cloth- 
ing in  rape  case 170 

when  instruction  as  to  considering  testimony  of  accused 
is  erroneous — court  has  no  right  to  disparage  testimony 
of  witness 170 

limit  of  jury's  privilege  to  disregard  entire  testimony  of 
witness — instructions  stating  mere  presumptions  of  fact 
may  be  refused 171 

a  written  contract  is  evidence  of  its  terms — when  a  writ- 
ten contract  is  not  ambiguous 182 

travel  permissive  in  its  origin  is  presumed  to  continue  so — 
when  travel  is  not  under  claim  of  right 202 

what  does  not  show  notice  to  owner  of  land  that  travel  is 
under  claim  of  right 202 

what  circumstance  indicates  that  town  authorities  did  not 
regard  strip  of  land  as  a  highway 202 

proof  that  owner  of  land  did  not  pay  assessment  does  not 
contradict  record  of  special  assessment  proceeding 202 

tax  collector's  entry  showing  payment  of  assessment  by  a 
person  as  agent  does  not  prove  the  agency 202 

when  action  of  trustees  in  building  a  sidewalk  is  without 
force  to  show  dedication  for  street — what  evidence  does 
not  show  existence  of  street 203 
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when  witnesses  are  competent  to  testify  to  damage  to  rail- 
road yards  from  extending  street  across  them 213 

what  matters  are  and  are  not  proper  elements  of  damage 
where  street  is  extended  across  railroad  yards 214 

a  material  averment  neither  admitted  nor  denied  must  be 
proved — decree  should  not  find  as  to  matters  not  sup- 
ported by  proof 251 

what  proof  of  title  will  justify  decree  canceling  tax  deed 
as  a  cloud — admissibility  of  copies  of  abstracts  of  title 
and  copies  of  deeds 275 

on  question  of  domicile  a  person's  acts  have  more  weight 
than  his  words — what  facts  do  not  show  that  person's 
domicile  is  not  in  Illinois 288 

presumption  where  board  of  review  makes  an  assessment.  289 

what  must  be  shown  by  person  seeking  to  enjoin  collec- 
tion of  tax  based  upon  an  assessment  of  omitted  prop- 
erty made  by  board  of  review 289 

switchman  injured  because  automatic  coupler  would  not 
work  is  not  bound  to  prove  that  railroad  company  knew 
of  its  defective  condition 377 

what  evidence  is  insufficient  to  show  that  grantor  was  in- 
sane or  that  deed  was  executed  under  duress 396 

a  conveyance  from  husband  to  wife  is  presumed  to  be  a 
gift — duly  acknowledged  deed  cannot  be  impeached  by 
the  testimony  of  the  grantor  alone 396 

the  facts  must  be  clear  to  authorize  the  court  to  declare  a 
trust  upon  oral  testimony  though  the  Statute  of  Frauds 
is  not  pleaded 406 

a  trustee  cannot,  after  parting  with  title,  impress  a  trust 
upon  the  property  by  declarations  or  by  his  admissions 
in  his  pleadings 406 

whether  a  witness  is  competent  to  give  expert  testimony 
is  a  question  for  the  court — ^what  is  not  improper  testi- 
mony by  expert 422 

presumption  is  that  a  person  shown  to  be  dead  died  intes- 
tate— ^this  presumption  is  one  of  fact,  which  may  be  re- 
butted or  shown  to  be  inapplicable 435 

findings  in  judgment  cannot  be  contradicted  by  presump- 
tions of  fact — parties  cannot  recover,  in  ejectment,  on 
presumption  that  they  inherited  the  land 435 

in  trespass  quare  clausuni  fregit  the  defendant  has  bjirden 
of  proving  his  defense  of  adverse  possession — anything 
tending  to  show  character  of  possession  is  competent. .  455 

when  sale  of  land  by  a  principal  to  agent  will  not  be  set 
aside — ^what  tends  to  weaken  testimony  as  to  grantor's 
lack  of  mental  capacity 471 
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evidence  of  sales  of  similar  land  is  important  upon  ques- 
tion of  adequacy  of  price — mere  private  offers  for  land 
not  competent  upon  question  of  value 471 

parol  evidence  is  admissible  to  identify  subject  matter  of 
contract — when  specific  performance  of  agent's  contract 
should  not  be  denied 479 

courts  afe  loath  to  disturb  long-standing  titles  by  declar- 
ing a  trust  on  oral  evidence  alone — what  is  necessary  to 
establish  a  trust  ex  maleHcio 506 

what  facts  do  not  authorize  declaring  a  trust 506 

when  note  is  admissible  in  action  against  surety  though 
declaration  charges  joint  liability 512 

evidence  tending  to  show  release  of  surety  by  extension 
of  time  may  be  given  under  the  general  issue 512 

method  of  examining  deaf  witness  rests  largely  in  discre- 
tion of  trial  court — ^what  not  an  abuse  of  discretion...  512 

writer  of  a  letter  cannot  testify  as  to  his  intention  or  pur- 
pose in  writing  it — ^witness  has  a  right  to  correct  his 
answers  before  signing  deposition 513 

pleadings  cannot  be  introduced  in  evidence  to  impeach  a 
witness  not  a  party  to  suit  at  final  hearing 513 

what  evidence  in  condemnation  proceeding  does  not  show 
that  location  of  line  was  chaiiged — basis  for  assessment 
of  damages  is  the  right  acquired 560 

a  probable  use  of  property  in  the  future  which  aflfects  its 
present  cash  market  value  may  be  considered — verdict 
cannot  rest  solely  on  jury's  view  of  premises 560 

complainant  in  specific  performance  must  show  that  he  is 
not  in  default — one  who  agrees  to  convey  free  from  en- 
cumbrances must  obtain  release  of  mortgages 586 

EXFXUTORS  AND  ADMINISTRATORS. 

exception  to  rule  that  heirs  cannot  bring  actions  to  reduce 
personal  assets  to  possession 232 

when  appointment  of  administrator  is  unnecessary — equity 
may  take  jurisdiction  of  distribution  of  estate  under  un- 
usual circumstances 232 

when  equity  has  jurisdiction  of  bill  by  heirs  to  recover 
distributive  shares  of  personal  estate 232 

when  citation  under  sections  81  and  82  of  Administrati<Hi 
act  is  not  an  adequate  remedy 233 

purpose  of  act  of  1897,  relating  to  garnishment  of  execu- 
tors and  administrators — such  act  is  not  complete  in  it- 
self and  is  unconstitutional 350 

EXEMPTION  FROxM  TAXATION.— See  TAXES. 
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EXPERT  TESTIMONY.— See  EVIDENCE. 

FELLOW-SERVANTS.  page. 

what  servants  in  mine  are  not,  as  a  matter  of  law,  fellow- 
servants — when  an  instruction  upon  the  fellow-servant 
question  is  properly  refused 21 

question  whether  relation  exists  in  a  particular  case  is 
ordinarily  one  of  fact — fellow-servant  rule  stated 492 

indirect  co-operation  is  not  sufficient  to  create  relation  of 
fellow-servants — what  is  required  under  second  branch 
of  fellow-servant  rule 492 

when  question  whether  carpenters  and  bricklayers  were 
fellow-servants  is  for  the  jury 492 

FIDUCIARY  RELATIONS. 

sale  of  land  to  one  occupying  fiduciary  relation  to  grantor 
is  not  necessarily  void — when  sale  of  land  by  principal 
to  agent  will  not  be  set  aside 471 

FINDINGS  OF  FACT. 

finding  that  defendant  was  "not  guilty  of  the  negligence 
charged"  is  a  finding  of  fact loi 

what  may  be  considered  by  Supreme  Court  where  Appel- 
late Court  has  recited  the  facts loi 

express  findings  in  a  judgment  or  decree  cannot  be  con- 
tradicted by  presumptions  of  fact 435 

FORMER  CASES. 

Schott  V.  People,  89  111,  105,  and  City  of  Alton  v.  Hart- 
ford Ins.  Co,  72  id.  328,  distinguished,  as  to  what  is  not 
ground  for  excluding  ordinance 57 

Wright  V.  People,  87  111.  582,  distinguished,  as  to  board 
of  town  auditors  being  the  corporate  authority  to  levy 
tax  to  pay  bonds  and  interest 81 

People  V.  C,  V.  &  C.  Ry.  Co.  247  111.  327,  and  People  v. 
C.  &  E.  I.  Ry.  Co.  {post,  118,)  followed,  as  to  effect  of 
change  made  by  act  of  1909  raising  taxable  value 105 

People  V.  C,  L.  &  C.  Ry.  Co.  247  111.  506,  followed,  as  to 
validity  of  certain  objections  to  a  county  tax.  .127,  118,  115 

People  V.  C,  B.  &  Q.  R.  R.  Co.  (ante,  p.  81,)  distin- 
guished, as  to  what  dotes  not  invalidate  a  tax  levy  for 
bonded  indebtedness 118 

People  V.  C,  Ji  &  C.  Ry.  Co.  247  111.  327,  followed,  as  to 
tax-pay^  establish  no  vested  right  under  statutes  which 
fiX'W  existence  oiuing  property  for  taxation 118 

P^ntx  may  make  anylll.  318,  followed,  as  to  rule  that  one 
v/ith  the  public  ease*  be  organized  in  another 188 
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Brooke  v.  Glos,  243  111.  392,  adhered  to,  as  to  section  18 
of  the  Torrens  law  not  being  invalid  because  it  was  not 
adopted  by  a  vote  of  the  people 164 

Hake  V.  Struhcl,  121  111.  321,  disapproved,  as  to  expres- 
sion that  bill  of  exceptions  should  be  reduced  to  form 
at  trial 259 

Lassers  v.  Steamship  Co.  244  111.  570,  followed,  as  to  lim- 
its of  power  of  municipal  court  to  extend  time  for  filing 
bill  of  exceptions 259 

Glos  V.  Patterson,  195  111.  530,  followed,  as  to  holding  that 
copies  of  abstracts  of  title  need  not  contain  all  that  is 
shown  in  the  originals 275 

Scott  V.  Bassett,  194  111.  602,  distinguished,  as  to  when  af- 
fidavit sufficient  to  entitle  copies  of  deeds  to  admission 
in  evidence 275 

Pratt  V.  Raymond,  188  111.  469,  Carney  v.  People,  210  id. 
434,  and  Weber  v.  Baird,  208  id.  209,  followed,  as  to 
what  must  be  shown  to  enjoin  collection  of  tax  on  as- 
sessment of  omitted  property  by  board  of  review 289 

Chicago  V.  Ward,  169  111.  392,  Bliss  v.  Ward,  198  id.  104, 
and  Ward  v.  Field  Museum,  241  id.  496,  adhered  to,  as 
to  character  of  rights  of  abutting  owners  in  Grant  Park.  301 

Badenoch  v.  City  of  Chicago,  222  111.  71,  followed,  as  to 
when  a  garnishment  act  must  be  held  invalid 350 

City  of  Chicago  v.  Burke,  226  111.  191,  followed,  as  to 
when  city  oil  inspector  cannot  recover  fees  paid  over  by 
him  to  city  under  terms  of  ordinance  relating  thereto..  392 

McChesney  v.  People,  99  111.  216,  followed,  as  to  what  is 
not  a  dedication  for  public  use  as  a  park 428 

St.  L.,  L  &  E.  R.  R.  Co,  V.  Warfel,  163  111.  641,  explained, 
as  to  presumption  being  that  person  died  intestate 435 

Jones  V.  Howard,  234  111.  404,  distinguished,  as  to  when 
agency  contract  authorizes  agent  to  make  a  valid  con- 
tract for  the  sale  of  land 479 

Winch  V.  Tobin,  107  111.  212,  distinguished,  as  to  what  is 
not  included  in  term  "probate  matters" 520 

Huck  V.  C.  &  A,  R.  R.  Co,  86  111.  352,  and  C,  M.  &  St.  P. 
Ry.  Co.  V.  Grant,  167  id.  489,  followed,  as  to  land  used 
for  right  of  way  being  "railroad  track"  though  leased..  532 

expressions  in  Guyer  v.  D.,  R.  I.  &  N.  W.  Ry.  Co.  196 
111.  370,  concerning  effect  of  the  jury's  vgi,-  of  premises 
condemned,  disapproved j  not  cOn       560 

First  Presbyterian   Church   v.   Cumb. 'an 

Church,  245  III,  74,  followed,  as  f 

Presbyterian  and  Cumberland  F  ^See  TAXES.  .  604 
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FRAUD.                                                                                        PAGE, 
limitations — what  is  not  ground  for  granting  relief  as  for 
fraud  and  concealment 255 

FREEHOLD. 

a  freehold  is  not  involved  in  a  suit  before  a  justice  of  the 
peace  for  obstructing  highway — fact  that  case  was  ap- 
pealed to  circuit  court  makes  no  difference 545 

FUTURE  INTERESTS.— See  WILLS. 

GARNISHMENT. 

right  of  intervenor  in  garnishment  to  appeal — purpose  of 
act  of  1897,  relating  to  garnishment  of  executors  and 
administrators — act  is  not  complete  in  itself 350 

the  act  of  1897,  authorizing  garnishment  of  executors  and 
administrators,  is  invalid 350 

GRAND  JURY. 

affidavits  of  grand  jurors  made  to  show  occurrences  be- 
fore them  are  not  considered  by  the  court 169 

when  presence  of  two  witnesses  in  grand  jury  room  at  the 
same  time  is  not  harmful 169 

HARD  ROADS.—See  TAXES. 

HIGHWAYS. 

travel  permissive  in  its  origin  is  presumed  to  have  con- 
tinued so— when  travel  is  not  under  claim  of  right 201 

clear  proof  of  ow^ner*s  intention  is  necessary  in  order  to 
establish  a  common  law  dedication 201 

dedication  results  from  an  active  state  of  mind — dedica- 
tion takes  effect  upon  acceptance  by  public 201 

what  is  necessary  to  establish  highway  by  prescription — 
a  permissive  use  does  not  ripen  into  prescriptive  right.  202 

what  does  not  show  notice  to  owner  that  travel  over  strip 
of  land  is  under  claim  of  right 202 

what  circumstance  indicates  that  town  authorities  did  not 
regard  strip  of  land  as  a  highway 202 

prescriptive  right  must  fail  if  the  user  is  not  continuous 
and  uninterrupted  for  fifteen  years 202 

when  action  of  trustees  in  building  a  sidewalk  is  without 
force  to  establish  dedication — what  evidence  does  not 
show  existence  of  street 203 

owner  may  make  any  use  of  his  property  not  inconsistent 
v/ith  the  public  easement  therein 468 
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HIGHWAYS.— Con/inM<?d.                                                        pace. 
when  city  acquires  easement  for  street  purposes  by  pre- 
scription— what  is  not  such  use  by  owner  as  precludes 
acquiring  of  prescriptive  right 468 

HOMESTEAD. 

contract  signed  by  husband  and  wife  creating  agency  to 
sell  land  is  not  void  because  the  premises  are  occupied 
by  them  as  a  homestead 479 

HOTELS. 

the  legislature  has  not  delegated  to  cities  power  to  pass 
ordinance  to  license  and  regulate  hotels 265 

HUSBAND  AND  WIFE. 

when  deed  from  husband  to  wife  should  not  be  set  aside 
for  duress  or  undue  influence — a  deed  from  husband  to 
wife  is  presumed  to  be  a  gift 396 

HYPOTHETICAL  QUESTIONS.— See  EVIDENCE. 

INDEPENDENT     CONTRACTORS.— See     MASTER     AND 
SERVANT. 

INDICTMENT. 

indictment  for  practicing  confidence  game  on  corporation 
need  not  mention  names  of  persons  connected  with  cor- 
poration whose  minds  were  influenced 373 

INFORMATIONS. 

an  allegation  of  a  sale  of  intoxicating  liquor  includes  all 

acts  necessary  to  constitute  a  sale,  including  delivery . .    46 
the  court  may,  in  its  discretion,  permit  witness  to  testify 

whose  name  is  not  endorsed  on  information 46 

INHERITANCE  TAX. 

amount  due  a  widow  under  ante-nuptial  contract,  which 
she  takes  in  lieu  of  dower,  is  not  an  indebtedness  of  es- 
tate to  be  deducted  before  fixing  inheritance  tax 147 

INJUNCTION. 

tax  levied  by  de  facto  board  of  education  will  not  be  en- 
joined though  there  is  a  subsequent  judgment  of  ouster 
against  its  members 225 

when  the  fact  of  employment  of  solicitors  is  prima  facie 
shown — when  solicitors'  fees  are  properly  allowed  on 
dissolution  of  injunction 225 
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INJUNCTION.— C:(7n^i«M^rf.  pagb. 

fact  that  State's  attorney  might  have  acted  for  certain  de- 
fendants to  injunction  suit  does  not  preclude  employ- 
ment of  other  attorneys 225 

what  must  be  shown  by  person  seeking  to  enjoin  collec- 
tion of  tax  on  assessment  of  omitted  property  made  by 
board  of  review — burden  of  proof 289 

fact  that  assessment  does  not  fully  identify  the  property  is 
not  ground  for  enjoining  tax 289 

INJURIES.— See  NEGLIGENCE. 

INSANE  DELUSIONS. 

when  will  is  properly  set  aside  because  of  an  insane  delu- 
sion— ^time  when  proponents  should  offer  expert  testi- 
mony as  to  testamentary  capacity 72- 

delusions  and  lapses  of  memory  unconnected  with  trans- 
action are  not  ground  for  setting  aside  deed 471 

INSTRUCTIONS. 

when  instruction  upon  subject  of  fellow-servants  is  prop- 
erly refused  as  ignoring  doctrine  of  master's  liability 
for  combined  negligence  of  himself  and  servant 21 

when  giving  instruction  in  condemnation  suit  by  village, 
as  to  setting  off  special  benefits,  is  not  harmful 57 

when  instruction  as  to  reasonable  doubt  is  misleading  and 
erroneous — when  such  error  is  not  cured 64 

party  cannot  complain  of  instructions  which  are  substan- 
tially like  his  own •  . . .     92 

when  instruction  as  to  considering  testimony  of  accused 
is  erroneous — court  has  no  right  to  disparage  the  testi- 
mony of  a  witness 170 

limit  of  jury's  privilege  to  disregard  entire  testimony  of 
witness — instructions  stating  mere  presumptions  of  fact 
may  be  refused 171 

verdict  will  not  be  disturbed  because  it  is  contrary  to  in- 
structions which  are  erroneous 379 

when  instruction  is  not  erroneous  in  ignoring  the  doctrine 
of  assumed  risk 422 

when  instruction  as  to  comparing  proof  of  title  in  action 
of  trespass  quare  clausttm  f regit  is  erroneous 455 

INSURANCE. 

general  rule- as  to  admitting  testimony  in  subsequent  trial 
after  witness  is  dead 92 

Appellate  Court's  judgment  is  final  upon  question  of  in- 
surance company's  waiver  of  proofs  of  loss 92 
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INSURANCE.— Continued,                                                         page. 
when  testimony  in  criminal  prosecution  for  burning  build- 
ing is  not  admissible  in  a  civil  action  against  insurance 
company  though  witness  is  dead 92 

INTOXICATING  LIQUORS.— See  LOCAL  OPTION. 

JUDGMENTS  AND  DECREES. 

record  must  contain  essentials  of  a  judgment  even  though 
no  particular  form  is  required — what  does  not  consti- 
tute a  final  judgment 76 

a  decree  should  not  find  as  to  matters  not  supported  by 
proof — when  error  in  so  doing  is  not  cured 251 

defective  order  of  reference  to  the  master  should  be  ob- 
jected to  in  the  trial  court 280 

decree  setting  aside  tax  deed  as  a  cloud  need  not  use  the 
identical  words  of  description  used  in  the  bill 280 

a  judgment  vacating  a  confirmation  judgment  after  term 
must  show  that  jurisdiction  was  acquired 414 

what  is  necessary  to  render  former  judgment  an  absolute 
bar — to  give  rise  to  estoppel  by  verdict  there  must  be 
substantial  identity  of  parties 442 

judgments  in  special  assessment  proceedings  are  several 
as  to  each  tract  of  land 442 

when  special  assessment  judgment  is  not  res  judicata  of 
question  of  city^s  jurisdiction  of  street — extent  to  which 
special  assessment  proceeding  is  a  proceeding  in  rem . .  443 

when  finding  of  foreclosure  decree  as  to  title  of  mortgagor 
is  binding  upon  the  parties  to  the  suit 435 

express  findings  of  a  judgment  or  decree  cannot  be  con- 
tradicted by  presumptions  of  fact 435 

certificate  of  evidence  is  part  of  the  record  and  decree — 
the  fact  that  decree  is  a  consent  decree  need  not  appear 
from  the  face  of  the  decree  itself 462 

deficiency  decree  entered  in  advance  of  sale  is  not  ordi- 
narily a  final  decree — when  defendants  may  appeal  from 
decree  entered  in  advance  of  sale 568 

court  has  no  power,  in  foreclosure,  to  order  an  execution 
to  issue  for  any  possible  deficiency 568 

JURISDICTION. 

record  must  contain  placita  or  convening  order  or  the  case 
cannot  be  considered  on  appeal 76 

record  must  contain  essentials  of  a  judgment  even  though 
no  particular  form  is  required — what  does  not  consti- 
tute a  final  judgment y6 

when  equity  has  jurisdiction  of  bill  by  heirs  to  recover 
distributive  shares  of  personal  estate 232 
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JURISDICTION. ---Continued.  page. 

when  equity  may  retain  jurisdiction  to  distribute  prop- 
erty among  the  heirs 232 

when  citation  under  sections  81  and  82  of  the  Adminis- 
tration act  is  not  an  adequate  remedy  at  law 233 

question  whether  one  statute  is  repealed  by  another  is  not 
a  constitutional  one — when  constitutional  question  is  not 
involved — when  case  should  go  to  Appellate  Court. . . .  389 

when  the  court  has  jurisdiction  of  person  of  surety  though 
service  of  summons  on  maker  is  quashed — when  service 
of  summons  on  maker  is  properly  quashed 512 

when  service  of  summons  on  one  defendant  does  not  au- 
thorize summons  to  different  county  for  the  other 512 

legislature  may  by  general  law  confer  any  jurisdiction  on 
county  courts  it  deems  advisable — jurisdiction  of  pro- 
bate courts  is  limited  to  matters  named  in  constitution.   520 

administration  of  testamentary  trusts  is  not  a  probate  mat- 
ter nor  included  in  the  settlement  of  estates 520 

administration  of  trusts  is  an  important  head  of  equity  ju- 
risdiction— fact  that  a  trust  is  created  by  will  does  not 
make  its  control  a  probate  matter 520 

LACHES. 

bar  of  Statute  of  Limitations  applies  to  bill  for  partition — 
what  allegations  as  to  complainant's  ignorance  of  rights 
are  not  sufficient  excuse  for  delay 255 

LANDLORD  AND  TENANT.— See  LEASES. 

LEASES. 

school  lands  are  held  by  State  as  a  purchaser  and  not  as 
trustee  for  charitable  use — school  lands  may  be  leased 
or  sold,  as  the  legislature  provides 242 

when  a  long-term  lease  is  not  a  sale — when  surrender  of 
right  to  re-valuation  as  a  basis  for  fixing  rent  is  not 
without  consideration 242 

beneficiary  should  be  allowed  to  judge  whether  trustee's 
contract  is  fair  and  favorable 242 

when  contract  by  the  board  of  education  is  not  affected  by 
fact  that  one  member  is  attorney  for  board's  lessee 242 

LIBRARIES. 

park  and  library  taxes  should  be  excluded  before  reducing 
city  tax  under  amended  Revenue  law  of  1909 554 

when  a  trust  fund  intended  to  be  used  for  free  library 
purposes  when  building  is  erected  is  not  exempt  from 
taxation 590 
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LICENSES.— See  MUNICIPAL  CORPORATIONS. 

LIMITATIONS.  page. 

bar  of  Statute  of  Limitations  applies  to  bill  for  partition — 
what  allegations  as  to  complainant's  ignorance  of  rights 
are  not  sufficient  excuse  for  delay 255 

what  facts  are  not  ground  for  granting  relief  as  in  case 
of  fraud  and  concealment 255 

commissioners'  line  established  in  proceeding  under  act  for 
permanent  surveys  must  be  treated  as  true  line — prior 
rights  under  Statute  of  Limitations  not  affected 455 

in  trespass  quare  clausum  fregit  the  defendant  must  prove 
his  defense  of  adverse  possession — anything  tending  to 
prove  character  of  possession  is  competent 455 

LOCAL  OPTION. 

allegation  of  a  sale  of  intoxicating  liquor  includes  all  acts 
necessary  to  constitute  a  sale,  including  the  delivery . .     46 

section  13  of  Local  Option  law,  prohibiting  taking  orders 
in  anti-saloon  territory  for  sale  of  intoxicating  liquor, 
does  not  create  any  independent  offense 46 

legislature  has  power  to  prohibit  taking  orders  in  anti- 
saloon  territory  for  sale  of  intoxicating  liquors 46 

in  absence  of  agreement  of  the  parties  the  legislature  may 
provide  what  shall  constitute  delivery 47 

MANDAMUS. 

writ  of  matidatnus  will  not  be  awarded  unless  petitioner 
shows  a  clear  right  and  clear  legal  duty  by  the  defend- 
ant— what  are  mere  leg^l  conclusions 11 

one  relying  upon  compliance  with  city  ordinances  as  en- 
titling him  to  writ  of  mandamus  must  allege  and  prove 
the  ordinances  as  matters  of  fact 11 

when  petitioner  cannot  compel  mayor  to  issue  amusement 
license  and  permit  for  dance  hall 12 

averment  of  defendant's  reason  for  refusal  does  not  ex- 
cuse allegations  showing  petitioner's  right 12 

petition  for  mandamus  to  enforce  a  duty  predicated  upon 
a  void  election  to  establish  a  township  high  school  is 
properly  dismissed  on  demurrer 154 

MASTER  AND  SERVANT.— See  MINES. 

servant  does  not  assume  risks  of  which  he  had  no  knowl- 
edge— right  of  servant  to  rely  upon  observance  of  cus- 
tom of  long  standing 20 

master  is  charged  with  notice  of  custom  of  long  standing 
and  express  notice  need  not  be  proved 20 


Digitized  by  VjOOQIC 


M8  DL]  INDEX.  665 

MASTER  AND  SZRVAt^T.— Continued.  page. 

what  servants  in  mine  are  not,  as  a  matter  of  law,  fellow- 
servants — when  proof  of  a  custom  is  competent  though 
not  alleged  in  declaration 20 

what  is  not  an  ordinary  risk  assumed  by  a  servant — ser- 
vant may  assume  risk  by  voluntarily  continuing  in  em- 
ployment with  notice  of  the  danger 422 

a  servant  is  not  required  to  make  inspection  to  ascertain 
dangerous  conditions — when  instruction  is  not  errone- 
ous in  ignoring  question  of  assumed  risk 422 

when  question  whether  a  servant  should  have  discovered 
presence  of  ice  in  air-shaft  is  one  of  fact 423 

independent  contractor  defined 491 

when  relation  of  master  and  servant  exists — whether  re- 
lation of  fellow-servants  exists  in  a  particular  case  is 
ordinarily  a  question  of  fact  for  the  jury 492 

the  fellow-servant  rule  stated — indirect  co-operation  is  not 
suflScient  to  create  relation  of  fellow-servants 492 

when  question  whether  carpenters  and  bricklayers  were 
fellow-servants  is  for  the  jury — ^what  is  required  under 
second  branch  of  fellow-servant  rule 492 

MASTERS  IN  CHANCERY. 

cause  should  not  be  referred  to  one  master  to  report  on 
evidence  heard  by  another 182 

MEDICINE  AND  SURGERY. 

an  action  of  debt  to  recover  penalty  for  practicing  medi- 
cine without  a  license  is  not  a  "prosecution"  and  the 
rules  of  criminal  pleading  do  -not  apply 546 

MENTAL  CAPACITY. 

when  will  is  properly  set  aside  because  of  an  insane  delu- 
sion— time  when  proponents  should  offer  expert  testi- 
mony as  to  testamentary  capacity 72 

a  partial  impairment  of  grantor's  mind  is  not  necessarily 
ground  for  setting  aside  a  deed — when  delusions  and 
lapses  of  memory  are  not  ground  for  setting  aside  deed .  471 

what  tends  to  weaken  testimony  as  to  grantor's  lack  of 
mental  capacity 471 

MINES. 

what  servants  in  mine  are  not,  as  a  matter  of  law,  fellow- 
servants — right  of  servant  in  mine  to  rely  upon  observ- 
ance of  long-standing  custom 20 

a  mine  owner  is  charged  with  notice  of  long  established 
custom  in  mine  and  express  notice  need  not  be  proved..    20 


Digitized  by  VjOOQIC 


666  INDEX.  [2«  DL 

M.m'ES,— Continued,  pace. 

safety  of  drivers  is  included  in  purpose  of  statute  requir- 
ing attendant  at  "principal  doorways" — what  doors  are 
included  within  the  term  "principal  doorways*' 195 

whether  a  doorway  in  a  mine  is  a  principal  one  is  to  be 
determined  by  the  jury  from  the  facts 195 

fact  that  mine  owner  did  not  think  a  certain  doorway  w^as 
a  principal  one  does  not  excuse  his  failure  to  comply 
with  the  statute 195 

MORTGAGES. 

when  finding  of  foreclosure  decree  as  to  title  of  mortgagor 
is  binding — the  question  of  paramount  or  adverse  title 
should  be  raised  in  foreclosure  proceeding 435 

deficiency  decree  entered  in  advance  of  sale  is  not  ordi- 
narily a  final  decree — ^when  defendants  may  appeal  from 
decree  entered  in  advance  of  the  sale 56S 

court  has  no  power  to  order  that  execution  shall  issue  for 
possible  deficiency  not  known  to  exist 568 

a  grantee  who  assumes  mortgage  cannot  defeat  right  of 
mortgagee  to  look  to  him  by  obtaining  a  release  from 
mortgagor — when  such  rule  does  not  apply 568 

when  third  person  cannot  be  held  for  mortgage  debt 569 

MUNICIPAL    CORPORATIONS.— See    SPECIAL    ASSESS- 
MENTS. 

Chicago  amusement  ordinance  contemplates  erection  of  a 
building  or  enclosure  before  amusement  license  is  issued.     12 

when  petitioner  cannot  compel  mayor  to  issue  license  and 
permit  to  conduct  dance  hall 12 

municipal  corporations  have  no  inherent  power  to  levy 
taxes — a  grant  of  power  to  levy  taxes  must  be  strictly 
construed 32 

what  is  not  such  a  contingency  as  authorizes  an  additional 
road  tax  under  section  14  of  Roads  and  Bridges  act.. .     32 

duties  of  highway  commissioners,  town  clerk  and  county 
clerk  in  matter  of  levying  road  and  bridge  tax 36 

tax-payer  who  voluntarily  pays  void  city  tax  cannot  after- 
ward insist  that  such  tax  should  have  been  included  in 
the  aggregate  taxes  to  be  reduced *. .     37 

city  or  village,  when  changing  channel  of  water-course, 
may,  under  the  Cities  and  Villages  act,  make  an  entirely 
new  bed  for  the  stream 57 

signature  of  mayor  of  city  or  president  of  village  board  is 
no  part  of  the  ordinance  itself 57 

when  giving  instruction  in  a  condemnation  suit  by  village, 
as  to  setting  off  special  benefits,  is  not  harmful 57 
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MUNICIPAL  CORPORATIONS.— C(7n/in«^d.  page. 

what  circumstance  indicates  that  town  authorities  did  not 
regard  strip  of  land  as  a  highway 202 

what  evidence  does  not  show  existence  of  street 203 

railroad  company  takes  its  right  of  way  subject  to  right 
of  public  to  extend  street  across  it 213 

what  consequential  damages  may  be  allowed  where  street 
is  extended  across  railroad  tracks 214 

time  lost  in  switching  operations  or  from  observance  of 
police  regulations  is  not  an  element  of  damage 214 

what  matters  cannot  be  considered  as  elements  of  damage 
from  extending  street  across  railroad 214 

city  can  exercise  only  such  powers  as  are  expressly  dele- 
gated or  necessarily  implied 264 

a  delegation  of  powers  of  sovereignty  to  municipal  cor- 
porations does  not  divest  State  of  such  powers 264 

clause  66  of  section  i,  article  5,  of  Cities  and  Villages  act 
is  not  a  general  delegation  to  cities  and  villages  of  all 
the  police  powers  of  the  State 264 

statutes  granting  powers  to  municipal  corporations  are  to 
be  strictly  construed 264 

the  doctrine  of  ejusdem  generis  applies  especially  to  stat- 
utes granting  powers  to  municipal  corporations 265 

extent  of  city's  police  power — a  city  has  no  power  to  pass 
ordinance  to  license  and  regelate  hotels 265 

a  lawful  public  use  lies  at  the  foundation  of  the  right  of 
eminent  domain 299 

legislature  cannot  authorize  taking  of  private  property  for 
an  illegal  use — courts  have  power  to  determine  whether 
use  is  illegal 299 

power  to  condemn  property  is  limited  to  the  power  to  ap- 
propriate it  to  the  particular  use 300 

a  dedicator  has  a  right  to  specify  use  and  impose  restric- 
tions— what  is  not  such  dedication  as  precludes  change 
of  use 300 

land  dedicated  to  specified  use  will  revert  to  dedicator  if 
use  is  changed — the  State  cannot  change  use  for  which 
land  is  specifically  dedicated 300 

right  of  abutting  owners  to  have  Grant  Park,  in  Chicago, 
kept  free  from  buildings  cannot  be  condemned 300 

when  city  oil  inspector  is  bound  by  terms  of  ordinance 
requiring  him  to  turn  over  fees  to  city 392 

when  a  city  acquires  easement  for  street  purposes  by  pre- 
scription— what  is  not  such  use  by  owner  as  precludes 
acquiring  of  prescriptive  right 468 

owner  may  make  any  use  of  hrs  property  not  inconsistent 
witli  the  public  easement  therein 468 
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a  municipal  corporation  has  no  inherent  right  to  levy 
taxes — methods  prescribed  by  statute  must  be  substan- 
tially followed  or  tax  is  invalid 574 

corporation  tax  is  invalid  if  the  appropriation  ordinance 
was  not  passed  within  the  first  fiscal  quarter 574 

same  rule  governs  tax  exemptions  claimed  by  municipal 
corporations  as  governs  private  persons  or  corporations.  590 

when  trust  fund  intended  to  be  used  for  free  library  pur- 
poses when  building  is  erected  is  not  exempt 590 

NEGLIGENCE. 

questions  of  contributory  negligence  and  assumed  risk  are 
ones  of  fact  if  evidence  is  conflicting — servant  does  not 
assume  risks  of  which  he  has  no  knowledge 20 

right  of  a  servant  to  rely  upon  observance  of  long  estab- 
lished custom — master  is  bound  to  know  of  custom  of 
long  standing — express  notice  need  not  be  proved 20 

what  servants  in  mine  are  not,  as  matter  of  law,  fellow- 
servants — when  proof  of  a  custom  is  competent  though 
not  alleged  in  declaration 20 

right  of  plaintiff  in  damage  suit  to  show  that  he  has  in- 
curred doctor's  bills  after  beginning  suit 21 

finding  by  Appellate  Court,  in  its  judgment,  that  the  de- 
fendant was  "not  guilty  of  the  negligence  charged"  is 
a  finding  of  fact loi 

Illinois  statute  requiring  automatic  couplers  on  cars  ap- 
plies to  both  couplmg  and  uncoupling  of  cars — a  com- 
pany's duty  under  such  act  is  absolute 377 

switchman  injured  because  automatic  coupler  is  defective 
is  not  bound  to  prove  that  railroad  company  knew  the 
coupler  was  defective 377 

employee  does  not  assume  the  risk  in  attempting  to  work 
automatic  coupler  with  his  hand  when  it  fails  to  work 
by  impact 378 

what  is  not  an  ordinary  risk  assumed  by  servant — servant 
may  assume  risk  by  voluntarily  continuing  in  employ- 
ment with  notice  of  the  danger 422 

a  servant  is  not  required  to  make  inspection  to  ascertain 
dangerous  conditions — when  instruction  is  not  errone- 
ous in  ignoring  doctrine  of  assumed  risk 422 

recovery  may  be  had  against  one  defendant  though  dec- 
laration alleges  joint  negligence — when  declaration  need 
not  charge  defendant  with  notice 491 

when  relation  of  master  and  servant  exists — whether  rela- 
tion of  fellow-servants  exists  in  particular  case  is  ordi- 
narily a  question  of  fact  for  the  jury 492 
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what  is  a  sufficient  averment  that  defendant  had  notice — 

absence  of  averment  is  cured  by  verdict 491 

when  question  whether  defendant  was  guilty  of  negligence 

charged  is  for  jury — independent  contractor  defined...  491 
the  fellow-servant  rule  stated — indirect  co-operation  is  not 

sufficient  to  create  relation  of  fellow-servants 492 

when  question  whether  carpenters  and  bricklayers  were 

fellow-servants  is  for  the  jury — what  is  required  under 

second  branch  of  fellow-servant  rule 492 

NEW  TRIAL. 

affidavits  of  grand  jurors  made  to  show  occurrences  be- 
fore them  are  not  considered  by  the  court 169 

when  presence  of  two  witnesses  in  grand  jury  room  at  the 
same  time  is  not  harmful 169 

NOTICE. 

a  mine  owner  is  charged  with  notice  of  long  established 
custom  in  mine  and  express  notice  need  not  be  proved.     20 

when  affidavit  for  publication  of  notice  is  sufficient — place 
of  residence  of  non-resident  defendants  may  be  stated 
upon  information  and  belief 72 

the  board  of  review  must  give  notice  to  owner  of  omitted 
property  when  same  is  discovered  by  board  and  listed 
for  assessment 141 

what  does  not  show  notice  to  owner  that  travel  over  strip 
of  land  is  under  claim  of  right 202 

when  a  declaration  in  action  of  tort  need  not  charge  de- 
fendant with  notice — what  is  a  sufficient  averment  of 
notice — absence  of  averment  cured  by  verdict 491 

OFFICES. 

a  mere  claim  to  be  an  officer  does  not  constitute  a  person 
an  officer  de  facto — there  must  be  at  least  fair  color  of 
authority  or  title 224 

an  irregular  or  informal  election  or  appointment  is  color 
of  authority  or  title 224 

when  township  board  of  education  is  a  dc  facto  board 224 

tax  levied  by  de  facto  board  of  education  will  not  be  en- 
joined in  absence  of  fraud 225 

fact  that  State's  attorney  might  have  acted  for  certain  de- 
fendants to  injunction  suit  does  not  preclude  employing 
other  attorneys — solicitor's  fees 225 

eligibility  of  a  person  elected  to  office  must  be  determined 
by  information  in  quo  warranto  and  is  not  involved  in 
a  proceeding  to  contest  the  election 602 
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OIL  INSPECTION.                                                                page. 
when  city  oil  inspector  is  bound  by  terms  of  ordinance  re- 
quiring him  to  turn  over  fees  to  city 392 

ORDINANCES. 

one  relying  upon  his  compliance  with  ordinances  as  en- 
titling him  to  writ  of  mandamus  must  allege  and  prove 
the  ordinances  as  matters  of  fact 11 

the  Chicago  amusement  ordinance  contemplates  erection 
of  a  building  or  enclosure  before  license  is  issued 12 

signature  of  mayor  of  city  or  president  of  village  board 
is  not  part  of  the  ordinance  itself — what  is  not  ground 
for  excluding  ordinance 57 

extent  of  city's  police  power — ^the  legislature  has  not  dele- 
gated to  cities  the  power  to  pass  an  ordinance  to  license 
and  regulate  hotels 265 

corporation  tax  is  invalid  if  the  appropriation  ordinance 
was  not  passed  within  the  first  fiscal  quarter 574 

when  ordinance  for  boulevard  improvement  is  unreason- 
able— extent  to  which  property  within  the  jurisdiction 
of  a  park  board  may  be  assessed 579 

PANDERING. 

one  who  employs  another  to  procure  a  female  for  purpose 
of  prostitution  is  guilty  as  a  principal 137 

PARKS. 

a  dedicator  has  a  right  to  specify  use  and  impose  restric- 
tions— what  is  not  such  dedication  as  precludes  change 
of  use 300 

land  dedicated  to  specified  use  will  revert  to  dedicator  if 
use  is  changed — the  State  cannot  change  use  for  which 
land  is  specifically  dedicated 300 

right  of  abutting  owners  to  have  Grant  Park,  in  Chicago, 
kept  free  from  buildings  cannot  be  condemned 300 

character  of  rights  of  abutting  owners  in  Grant  Park,  in 
Chicago,  is  res  judicata 301 

a  use  confined  to  privileged  persons  is  not  a  public  use — 
when  park  and  playground  are  not  dedicated  to  public 
use  but  are  private  property  and  taxable  as  such 428 

park  and  library  taxes  should  be  excluded  before  reducing 
city  tax  under  amended  Revenue  law  of  1909 554 

act  of  1895,  concerning  assessments  by  park  boards,  did 
not  take  away  jurisdiction  of  circuit  court 578 

act  of  1895  adopted  the  existing  method  of  levying  special 
assessments  by  park  commissioners 578 
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the  "first"  improvement  of  a  street  means  an  improvement 
made  by  the  park  commissioners 578 

when  ordinance  for  boulevard  improvement  is  unreason- 
able— extent  to  which  property  within  the  jurisdiction 
of  a  park  board  may  be  assessed 579 

PARTIES. 

one  objecting  to  taxes  against  property  not  assessed  in  his 
name  must  show  his  interest  therein 440 

ordinarily  all  parties  interested  in  land  should  be  made 
parties  to  condemnation  suit — what  does  not  show  that 
there  is  a  cestui  que  trust  who  should  be  a  party 559 

PARTITION. 

a  material  averment  neither  admitted  nor  denied  must  be 
proved — decree  should  not  find  as  to  matters  not  sup- 
ported by  proof — when  error  is  not  cured 251 

bar  of  Statute  of  Limitations  applies  to  bill  for  partition — 
what  allegations  as  to  complainant's  ignorance  of  rights 
are  not  sufficient  excuse  for  delay 255 

what  is  not  a  ground  for  granting  relief  as  for  fraud  and 
concealment 255 

order  denying  motion  to  re-docket  partition  suit  to  let  in 
exceptions  to  commissioners*  report  must  be  affirmed  if 
it  appears  the  partition  decree  was  a  consent  decree . . .  462 

PLACITA. 

record  must  show  ptacita  or  convening  order  or  the  case 
cannot  be  considered  on  appeal 76 

PLEADING. 

one  relying  upon  compliance  with  ordinances  as  entitling 
him  to  a  writ  of  mandamus  must  allege  and  prove  the 
ordinances  as  matters  of  fact 11 

what  averments  of  fnandamus  petition  are  mere  legal  con- 
clusions not  admitted  by  demurrer 11 

averment  of  defendant's  reason  for  refusing  to  issue  a  li- 
cense does  not  excuse  allegations  showing  petitioner's 
right  to  such  license 12 

an  allegation  of  a  sale  of  intoxicating  liquor  includes  all 
acts  necessary  to  constitute  a  sale 46 

what  allegations  as  to  complainant's  ignorance  of  rights 
are  not  sufficient  excuse  for  delay 255 

a  trustee  cannot,  after  parting  with  title,  impress  a  trust 
upon  the  property  by  declarations  or  by  his  admissions 
in  his  pleadings 406 
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recovery  may  be  had  against  one  defendant  though  dec- 
laration alleges  joint  negligence— question  of  variance 
must  be  raised  in  trial  court 49' 

when  declaration  in  action  of  tort  need  not  charge  the  de- 
fendant v^ith  notice — what  is  a  sufficient  averment  that 
defendant  had  notice 49' 

failure  to  aver  notice  is  cured  by  verdict 491 

POLICE  POWER. 

clause  66  of  section  i,  article  5,  of  the  Cities  and  Villages 
act  is  not  a  general  delegation  of  State's  police  power. .  264 

extent  of  city's  police  power — legislature  has  not  delegated 
to  cities  the  power  to  pass  an  ordinance  to  license  and 
regulate  the  hotel  business v 265 

PRACTICE. 

when  error  in  one  instruction  is  not  cured  by  another  in- 
struction— objection  and  exception  are  necessary  in  or- 
der to  preserve  action  of  court  for  review 64 

when  an  affidavit  for  publication  of  notice  is  sufficient — 
the  place  of  residence  of  non-resident  defendants  may 
be  stated  upon  information  and  belief 72 

time  when  proponents  should  offer  expert  testimony  as  to 
testamentary  capacity — right  to  examine  experts  after 
defendant's  evidence  is  in 72 

Supreme  Court  cannot  resort  to  Appellate  Court's  opinion 
to  ascertain  its  conclusions  of  fact 101 

finding  that  defendant  was  "not  guilty  of  the  negligence 
charged"  is  a  finding  of  fact loi 

what  may  be  considered  by  Supreme  Court  where  Appel- 
late Court  has  recited  the  facts loi 

when  cross-errors  cannot  be  considered 127 

a  petition  for  mandamus  to  enforce  a  duty,  predicated  up- 
on a  void  election  to  establish  a  township  high  school, 
is  properly  dismissed  on  demurrer 154 

when  the  Supreme  Court  cannot  consider  question  of  suf- 
ficiency of  the  evidence  to  support  verdict — the  question 
of  a  variance  cannot  be  first  raised  on  appeal 158 

when  action  of  court  in  refusing  instructions  is  not  open 
for  consideration  by  Supreme  Court 158 

rulings  of  the  trial  court  on  evidence  are  open  for  review 
though  motion  for  new  trial,  the  ruling  thereon  and  ex- 
ceptions are  not  in  the  bill  of  exceptions 158 

a  cause  should  not  be  referred  to  one  master  to  report  on 
evidence  heard  by  another 182 
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court  is  not  required  to  enter  rule  to  show  cause  why  in- 
formation in  nature  of  quo  warranto  should  not  be  filed .   187 

discretion  of  court  in  allowing  information  in  nature  of 
quo  warranto  to  be  filed  on  the  strength  of  the  petition, 
alone,  cannot  be  reviewed 187 

court  may,  out  of  considerations  of  public  interest  or  in- 
convenience, or  for  unreasonable  delay,  refuse  to  allow 
information  in  quo  warranto  to  be  filed 188 

reducing  bill  of  exceptions  to  form  at  trial  has  never  been 
required — practice  of  allowing  bill  to  be  prepared  at  a 
subsequent  term  is  not  founded  on  statute 259 

prior  to  1907  the  municipal  court  had  same  power  as  cir- 
cuit courts  concerning  bills  of  exceptions — amendment 
of  1907  limited  that  power 259 

motion  to  strike  bill  of  exceptions  from  files  may  be  made 
after  joinder  in  error 259 

defective  order  of  reference  to  the  master  should  be  ob- 
jected to  in  the  trial  court — error  in  allowing  stenog- 
rapher's fees  to  master  in  chancery  may  be  waived ....  280 

when  maxim  de  minimis  non  curat  lex  applies 280 

when  Supreme  Court's  judgment  of  reversal  is  not  conclu- 
sive of  all  questions  when  case  is  re-tried 340 

right  of  intervenor  in  garnishment  to  appeal 350 

the  statute  is  imperative  that  an  appeal  must  be  dismissed 
if  transcript  16  not  filed  in  time, 432 

when  party  suffers  no  injury  because  clerk  examined  and 
rejected  surety  after  appeal  bond  was  approved 432 

order  denying  motion  to  re-docket  partition  suit  to  let  in 
exceptions  to  commissioners'  report  must  be  affirmed  if 
it  appears  the  partition  decree  was  a  consent  decree ....  462 

certificate  of  evidence  is  part  of  the  record  and  decree — 
fact  that  a  decree  is  a  consent  decree  need  not  appear 
from  the  face  of  the  decree  itself 462 

when  service  of  summons  on  one  defendant  does  not  au- 
thorize summons  to  different  county  for  the  other 512 

witness  has  a  right  to  correct  his  answers  before  signing 
deposition  as  presented  to  him 513 

pleadings  cannot  be  introduced  to  impeach  a  person  not  a 
party  to  the  suit  on  the  final  hearing 513 

when  exception  to  judgment  in  a  tax  case  is  sufficiently 
shown  by  the  bill  of  exceptions 540 

a  freehold  is  not  involved  in  a  suit  before  a  justice  of  the 
peace  for  obstructing  highway — fact  that  case  was  ap- 
pealed to  circuit  court  makes  no  difference 545 

filing  of  by-laws  and  plat  of  railroad  is  not  a  condition 
precedent  to  exercise  of  right  of  eminent  domain 560 
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when  the  Supreme  Court  cannot  consider  an  alleged  error 
in  overruling  a  challenge  to  the  array  and  a  motion  for 
continuance 559 

deficiency  decree  entered  in  advance  of  sale  is  not  ordi- 
narily a  final  decree — when  defendants  may  appeal  from 
deficiency  decree  entered  before  the  sale 568 

appeal  by  part  of  the  defendants  to  a  foreclosure  suit  op- 
erates as  a  severance  in  the  trial  court 568 

court  has  no  power  to  order  execution  to  issue  for  a  pos- 
sible deficiency  not  known  to  exist 568 

PRESCRIPTION.— See  HIGHWAYS. 

PRESUMPTIONS.— See  EVIDENCE. 

PRINCIPAL  AND  AGENT. 

tax  collector's  entry  showing  payment  of  assessment  by  a 
person  as  agent  does  not  prove  the  agency 202 

sale  of  land  to  one  occupying  a  fiduciary  relation  to  gran- 
tor is  not  necessarily  void — when  sale  of  land  by  prin- 
cipal to  agent  will  not  be  set  aside 471 

contract  signed  by  husband  and  wife  creating  agency  to 
sell  land  is  not  void  because  the  premises  are  occupied 
by  them  as  a  homestead 479 

intention  of  parties  as  expressed  in  agcnoy  contract  con- 
trols— when  contract  authorizes  agent  to  make  a  valid 
contract  of  sale 479 

PROBATE  COURTS.— See  COURTS. 

PROCESS. 

when  court  has  jurisdiction  of  person  of  surety  although 
service  of  summons  on  maker  is  quashed — when  service 
of  summons  on  maker  is  properly  quashed 512 

when  service  of  summons  on  one  defendant  does  not  au- 
thorize summons  to  different  county  for  the  other 512 

PUBLICATION. 

when  an  affidavit  for  publication  of  notice  is  sufficient — 
the  place  of  residence  of  non-resident  defendants  may 
be  stated  upon  information  and  belief 72 

QUO  WARRANTO. 

discretion  of  court  in  allowing  an  information  in  nature 
of  quo  warranto  to  be  filed  on  the  strength  of  the  peti- 
tion, alone,  cannot  be  reviewed 187 


Digitized  by  VjOOQIC 


m  ni]  INDEX.  675 

QUO  WARRANTO.— Confintt^rf.  page. 

court  is  not  required  to  enter  rule  to  show  cause  why  in- 
formation should  not  be  filed 187 

in  its  sound  legal  discretion  the  court  may  refuse  leave  to 
file  an  information  out  of  considerations  of  public  inter- 
est or  inconvenience 188 

eligibility  of  person  elected  to  office  must  be  determined 
by  information  in  quo  warranto  and  is  not  involved  in 
a  proceeding  to  contest  the  election 602 

RAILROADS. 

when  injunction  decree  is  not  res  judicata  of  city's  right 
to  extend  street  across  railroad  tracks 213 

when  a  railroad  company  is  estopped  to  claim  condemna- 
tion proceeding  by  city  is  merely  an  attempt  by  the  city 
to  change  the  grade  of  the  street 213 

railroad  company  takes  right  of  way  subject  to  right  of 
public  to  extend  streets  across  it 213 

what  consequential  damages  may  be  allowed  when  street 
is  extended  across  railroad  tracks 214 

what  cannot  be  considered  as  elements  of  damage  from 
extending  street  across  railroad  tracks 214 

Illinois  statute  requiring  automatic  couplers  on  cars  ap- 
plies both  to  the  coupling  and  uncoupling  of  cars— com- 
pany's duty  under  such,  statute  is  absolute 377 

under  the  act  requiring  automatic  couplers  an  injured  em- 
ployee is  not  bound  to  prove  that  carrier  knew  the  auto- 
matic coupler  was  out  of  repair 377 

act  concerning  automatic  couplers  applies  to  both  loaded 
and  empty  cars — power  of  State  to  pass  laws  regulating 
intra-State  commerce 377 

when  traffic  is  domestic  and  subject  to  State  control — ^the 
fact  that  Congress  has  acted  on  subject  does  not  prevent 
consistent  action  by  State  as  to  intra-State  traffic 378 

Illinois  statute  concerning  automatic  couplers  is  not  in- 
consistent with  Federal  statute — character  of  traffic  is 
not  determined  by  character  of  carrier 378 

an  employee  does  not  assume  risk  in  attempting  to  couple 
car  with  his  hands  when  an  automatic  coupler  will  not 
work  by  impact 378 

use  to  which  land  is  put  by  railroad  company  determines 
the  assessing  body — a  railroad  company's  right  of  way 
should  be  assessed  as  a  unit 532 

filing  of  by-laws  and  a  plat  of  railroad  is  not  a  condition 
precedent  to  exercise  of  right  of  eminent  domain 560 

probable  use  of  property  in  the  future  which  affects  its 
present  cash  market  value  may  be  considered 560 
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land  used  for  a  right  of  way  is  "railroad  track"  though 
held  by  company  under  lease — for  taxing  purposes  rail- 
road company  owns  the  land  used  for  right  of  way 532 

location  of  line  of  a  railroad  is  the  corporate  act  of  the 
company  and  not  the  act  of  its  engineer — what  does  not 
show  that  location  of  railroad  was  changed 560 

basis  of  assessment  of  damages  is  the  right  acquired  by 
petitioner — when  it  is  error  to  submit  to  jury  question 
of  what  motive  power  shall  be  used 560 

RAPE. 

what  does  not  tend  to  show  admission  of  guilt  of  crime 
of  rape — ^hypothetical  question  should  not  assume  ulti- 
mate fact  the  jury  is  to  determine 170 

when  it  is  error  to  permit  the  exhibiting  of  blood-stained 
clothing  in  rape  case 170 

REAL  PROPERTY. 

commissioners'  line  established  in  a  proceeding  under  act 
for  permanent  surveys  must  be  treated  as  true  line — 
prior  rights  under  Statute  of  Limitations  not  affected . .  455 

owner  may  use  his  property  in  any  way  not  inconsistent 
with  public  easement — ^when  city  acquires  easement  for 
street  purposes  by  prescription 468 

courts  are  loath  to  disturb  long-standing  titles  by  declar- 
ing a  trust  on  oral  evidence  alone — what  is  necessary 
to  establish  a  trust  ex  maleficio 506 

what  facts  do  not  authorize  declaring  a  trust 506 

under  the  Aliens  act  of  1897  an  alien  may  hold  title  to 
lands  in  Illinois  in  trust 612 

RECORD.— See  APPEALS  AND  ERRORS. 

REGISTRATION  OF  TITLES. 

what  is  essential  to  entitle  an  owner  to  include  several 

pieces  of  land  in  one  application 163 

when  lots  are  not  contiguous  within  meaning  of  section  12 

of  the  Torrens  law 163 

the  "same"  chain  of  title  means  the  "identical"  chain, ...  164 
when  affidavit  for  introducing  secondary  evidence  under 

section  35  of  Conveyances  act  is  sufficient 164 

when  abstracts  of  title  are  not  entitled  to  admission  under 

section  18  of  the  Torrens  law 164 

section  18  of  the  Torrens  law  is  not  invalid  because  not 

adopted  by  a  vote  of  the  people 164 
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RELIGIOUS  CORPORATIONS.— See  CHURCHES. 

REMAINDERS.                                                                        page. 
will  construed  as  creating  life  interest  in  one-half  of  in- 
come with  contingent  remainder  in  other  half 358 

REMEDIES.— See  ACTIONS  AND  DEFENSES. 

RESIDENCE.— See  DOMICILE. 

RES  JUDICATA. 

when  injunction  decree  is  not  res  judicata  of  city's  right 
to  extend  street  across  railroad 213 

when  judgment  of  probate  court  in  foreign  State  is  not 
res  judicata  of  question  of  person's  domicile 288 

doctrine  of  res  judicata  is  not  limited  to  matters  actually 
determined  in  the  former  suit 301 

character  of  rights  of  abutting  owners  in  Grant  Park,  in 
Chicago,  is  res  judicata 301 

when  Supreme  Court's  judgment  of  reversal  is  not  con- 
clusive of  all  questions  when  case  is  re-tried 340 

what  is  necessary  to  render  former  judgment  an  absolute 
bar — the  identity  of  parties  is  necessary  to  estoppel  by 
a  verdict 442 

when  special  assessment  judgment  is  not  res  judicata  of 
question  of  city's  jurisdiction  of  street — extent  to  which 
special  assessment  proceeding  is  a  proceeding  in  rem . .  443 

REVENUE.— See  TAXES. 

ROADS  AND  BRIDGES.— See  HIGHWAYS;   TAXES. 

SALES. 

an  allegation  of  a  sale  of  intoxicating  liquor  includes  all 
acts  necessary  to  constitute  a  sale 46 

legislature  has  power  to  prohibit  taking  of  orders  in  anti- 
saloon  territory  for  sale  of  intoxicating  liquors 46 

in  absence  of  agreement  of  the  parties  the  legislature  may 
provide  what  shall  constitute  delivery 47 

SANITARY  DISTRICTS. 

tax  of  any  sanitary  district  is  subject  to  reduction  under 
amended  Revenue  act  of  1909  and  not  merely  the  taxes 
of  the  sanitary  district  of  Chicago 417 

sanitary  tax  is  not  necessarily  exempt  from  reduction  un- 
der act  of  1909  as  a  "levee"  tax 417 
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SCHOOL  LANDS.  pace. 

school  lands  are  held  by  the  State  as  a  purchaser  and  not 
as  a  trustee  for  a  charitable  use — school  lands  may  be 
leased  or  sold  as  the  legislature  provides 242 

when  a  long-term  lease  is  not  a  sale — when  surrender  of 
right  to  re- valuation  as  a  basis  for  fixing  rent  is  not 
without  consideration 242 

when  a  contract  by  board  of  education  is  not  affected  by 
fact  that  one  member  is  attorney  for  the  lessee 242 

when  objection  to  contract  by  board  of  education  is  obvi- 
ated by  subsequent  ratification 243 

SCHOOLS. 

a  single  petition  and  election  is  not  sufficient  to  establish 
a  township  high  school  for  two  or  more  townships  but 
there  must  be  a  petition  and  election  for  each 154 

a  petition  for  mandamus  to  enforce  a  duty  predicated  upon 
a  void  election  to  establish  a  township  high  school  is 
properly  dismissed  on  demurrer 154 

when  township  board  of  education  is  a  de  facto  board. ..  224 

tax  levied  by  de  facto  board  of  education  will  not  be  en- 
joined though  there  is  a  subsequent  judgment  of  ouster 
against  its  members 225 

when  tax  exemption  of  property  "belonging"  to  medical 
college  does  not  include  property  held  under  lease 608 

SETTLEMENT  OF  ESTATES.— See  EXECUTORS. 

SOLICITORS'  FEES. 

when  fact  of  employment  of  solicitors  is  prima  facie  es- 
tablished— when  solicitors'  fees  are  properly  allowed  on 

dissolution  of  temporary  injunction 225 

fact  that  State's  attorney  might  have  acted  for  certain  de- 
fendants does  not  preclude  employing  other  attorneys . .  225 

SPECIAL  ASSESSMENTS. 

drainage  district  has  no  power  to  create  indebtedness  in 
advance  of  levying  assessment — when  farm  drainage  as- 
sessment is  invalid 42 

drainage  records  are  admissible  to  show  that  the  work  for 
which  assessment  was  levied  was  done  in  advance  of 
levying  the  assessment 42 

record  must  contain  a  placita  or  convening  order  or  the 
case  cannot  be  considered  on  appeal 76 

record  must  contain  essentials  of  a  judgment  even  though 
no  particular  form  is  required — what  does  not  consti- 
tute a  final  judgment 76 
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SPECIAL  ASSESSMENTS.— Con/muerf.  page. 

effect  of  voluntary  payment  of,  or  judgment  of  sale  for, 
one  installment  of  a  special  assessment 124 

rebate,  if  any,  should  be  divided  in  accordance  with  the 
judgment  of   confirmation 414 

rebate  must  be  divided  in  accordance  with  original  judg- 
ment of  confirmation  if  the  order  vacating  such  judg- 
ment was  without  jurisdiction 414 

a  judgment  vacating  a  confirmation  judgment  after  term 
must  show  that  jurisdiction  was  acquired 414 

judgments  in  a  special  assessment  proceeding  are  binding 
as  to  each  tract  of  land — when  judgment  dismissing  pe- 
tition cannot  be  set  up  in  bar  of  subsequent  assessment.  442 

when  special  assessment  judgment  is  not  res  judicata  as 
to  city's  jurisdiction  over  street — extent  to  which  spe- 
cial assessment  proceeding  is  a  proceeding  in  rem 443 

act  of  1895,  concerning  assessments  by  park  boards,  did 
not  take  away  jurisdiction  of  circuit  court 578 

the  act  of  1895  adopted  the  existing  method  of  levying 
special  assessments  by  park  commissioners 578 

the  "first"  improvement  of  a  street  means  an  improve- 
ment made  by  the  park  commissioners 578 

when  ordinance  for  boulevard  improvement  is  unreason- 
able— extent  to  which  property  within  the  jurisdiction 
of  a  park  board  may  be  assessed 579 

SPECIAL  CHARTERS. 

when  tax  exemption  of  property  "belonging"  to  medical 
college  does  not  include  property  held  under  lease 608 

SPECIFIC  PERFORMANCE. 

a  written  contract  is  evidence  of  its  terms — when  a  writ- 
ten contract  is  not  ambiguous — when  contract  cannot  be 
specifically  enforced 182 

intention  of  parties  as  expressed  in  agency  contract  con- 
trols— when  a  contract  authorizes  agent  to  make  a  valid 
contract  of  sale 479 

parol  evidence  is  admissible  to  identify  subject  matter  of 
contract — when  specific  performance  of  agent's  contract 
should  not  be  denied 479 

a  complainant  must  show  that  he  is  not  in  default — one 
who  agrees  to  convey  his  land  free  from  encumbrances 
must  obtain  release  of  mortgages 586 

what  does  not  excuse  failure  to  obtain  releases — fact  that 
vendee  has  refused  to  perform  does  not  excuse  vendor 
from  doing  what  he  has  agreed  to  do 586 

when  decree  ordering  specific  performance  is  erroneous.  586 
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SPECIFIC  PERFORMANCE.— Con^mw^rf.  page. 

complainant  seeking  to  compel  delivery  of  deed  must  have 
clothed  herself  with  right  to  demand  it — she  must  show 
performance,  or  offer  to  perform,  all  conditions 617 

fact  that  complainant  was  unable  to  borrow  the  money  to 
make  tender  is  no  excuse  if  the  defendants  were  not  to 
blame  for  such  failure 617 

the  complainant  must  show  reasonable  excuse  for  failure 
to  perform  on  time — when  equity  will  not  grant  relief 
against  failure  to  perform  on  time 617 

when  party  is  not  entitled  to  a  decree  compelling  delivery 
of  deed  to  her  by  her  co-heirs 617 

STATUTE  OF  FRAUDS. 

when  trust,  if  any  exists,  is  an  express  trust  and  unen- 
•        forceable  as  against  a  plea  of  the  Statute  of  Frauds — 

when  trust  cannot  be  declared  in  favor  of  heirs 406 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

in  construing  a  statute  the  words  must  usually  be  given 
their  ordinary  and  common*  meaning 163 

statutes  granting  powers  to  municipal  corporations  are  to 
be  strictly  construed 264 

the  doctrine  of  ejusdem  generis  applies  especially  to  stat- 
utes granting  powers  to  municipal  corporations 265 

in  construing  statutes  word  "person"  or  "persons"  may  be 
applied  to  corporations 373 

the  State  court  is  bound  by  Federal  court's  construction 
of  a  Federal  statute — rule  where  State  statute  is  similar 
to  a  judicially  construed  Federal  statute 377 

STREAMS. 

a  city  or  village,  when  changing  channel  of  water-course, 
may,  under  the  Cities  and  Villages  act,  make  an  entirely 
new  bed  for  the  stream 57 

STREETS  AND  ALLEYS.— See  HIGHWAYS. 

SUMMONS. 

when  court  has  jurisdiction  of  person  of  surety  though 
service  of  summons  on  maker  is  quashed — when  service 
of  summons  on  maker  is  properly  quashed 512 

when  service  of  summons  on  one  defendant  does  not  au- 
thorize summons  to  different  county  for  the  other 512 

SURETIES.— See  BILLS  AND  NOTES. 

Digitized  by  VjOOQIC 


218  DL]  INDEX.  681 

TAX  DEEDS.  page. 

what  proof  of  title  will  justify  decree  canceling  tax  deed 
as  a  cloud — admissibility  of  copies  of  abstracts  of  title 
and  copies  of  deeds 275 

a  decree  setting  aside  tax  deed  as  a  cloud  need  not  use 
identical  words  of  description  used  in  the  bill 280 

TAXES.— Sec  SPECIAL  ASSESSMENTS. 

municipal  corporations  have  no  inherent  power  to  levy 
taxes — the  grant  of  power  to  levy  taxes  must  be  strictly 
construed 32 

road  tax  cannot  be  levied  for  ordinary  purposes  in  excess 
of  thirty-six  cents  on  the  $100  of  taxable  property 32 

certificate  of  commissioners  must  state  what  the  contin- 
gency is  for  which  additional  road  tax  is  levied — when 
such  certificate  is  insufficient 32 

a  particular  flood  may  be  so  extraordinary  as  to  amount 
■  to  a  contingency,  but  if  so,  it  must  be  specified  in  the 
certificate 32 

the  building  of  new  bridges,  unconnected  with  any  con- 
tingency, does  not  authorize 'additional*  road  tax 33 

duty  of  highway  commissioners  and  duty  of  town  clerk 
in  matter  of  levying  road  and  bridge  taxes 36 

the  county  clerk  may  extend  road  and  bridge  tax  if  paper 
transmitted  to  him  by  town  clerk  purports  to  be  a  copy 
of  the  commissioners'  certificate  of  levy 36 

county  clerk's  only  authority  to  extend  road  and  bridge 
tax  is  the  town  clerk's  certificate — when  a  paper  trans- 
mitted by  town  clerk  cannot  be  amended 36 

failure  of  the  town  clerk  to  transmit  to  county  clerk  any- 
thing purporting  to  be  a  copy  of  the  certificate  of  levy 
made  by  the  commissioners  is  fatal  to  the  tax 37 

a  void  tax  need  not  be  included  in  the  aggregate  taxes 
subject  to  reduction 37 

constitution  requires  town  to  provide  for  a  direct  annual 
tax  to  pay  bonds — voters  at  town  meeting  cannot  levy 
a  tax  to  pay  bonds 81 

board  of  town  auditors  is  the  corporate  authority  to  levy 
tax  to  pay  bonds  and  interest 81 

if  provisions  of  a  statute  have  been  complied  with,  the 
board  of  town  auditors  has  no  discretion  to  refuse  to 
levy  tax  to  pay  bonds 81 

when  town  tax  levy  for  contingent  expenses  is  illegal 81 

duty  of  highway  commissioners  as  to  levying  tax  to  pay 
road  and  ditch  damages — when  fact  that  rate  was  certi- 
fied instead  of  amount  is  not  fatal 87 

duty  of  county  clerk  in  reducing  taxes 87 
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TAXZS.—Continued.  page. 

what  taxing  district  must  be  used  as  the  standard  in  de- 
termining tax  reduction — when  tax  reduction  is  not  in 
compliance  with  law 87 

authority  to  borrow  money  for  hard  roads  is  in  addition 
to  the  method  of  special  tax — rate  at  which  clerk  should 
extend  tax  for  money  borrowed  for  hard  roads 105 

a  special  hard  roads  tax  should  be  extended  at  the  rate 
voted  for — change  made  by  act  of  1909  as  to  taxable 
value  does  not  reduce  rate  of  hard  roads  tax 105 

when  clerical  error  of  town  clerk  is  properly  disregarded 
by  court — hard  roads  petition  ne^  not  state  that  sign- 
ers possess  the  necessary  qualifications 114 

the  vote  and  levy  must  follow  the  description  as  to  char- 
acter of  road  to  be  voted  on — notice  and  ballot  must 
also  follow  the  petition 114 

laws  conferring  power  to  tax  must  be  strictly  construed 
and  their  requirements  strictly  complied  with 114 

the  town  clerk's  certificate  to  county  clerk  need  not  recite 
that  the  several  items  have  been  audited 1 18 

certificate  of  town  clerk  need  not  show  that  all  antecedent 
steps  have  been  taken 1 18 

what  does  not  invalidate  levy  of  tax  to  pay  bonded  in- 
debtedness of  town 118 

tax-payer  has  no  vested  rights  under  statutes  fixing  basis 
for  valuing  property  for  taxation 118 

bonds  of  town  are  a  claim  which  must  be  audited — elect- 
ors cannot  audit  such  claims  or  levy  tax  therefor 126 

when  certificate  of  the  town  clerk  is  properly  amended  to 
show  that  town  auditors  levied  the  tax 126 

certificate  of  town  auditors  is  the  basis  for  town  clerk's 
certificate — what  does  not  overcome  it 126 

existence  of  contingency  is  an  indispensable  prerequisite 
of  an  additional  road  tax 126 

what  evidence  does  not  sustain  objection  that  an  item  of 
county  tax  for  salaries  of  officers  was  too  large 126 

provision  for  notice  contained  in  proviso  to  section  278  of 
Revenue  act  applies  to  section  276. 141 

the  board  of  review  must  give  notice  to  owner  of  omitted 
property  when  same  is  discovered  and  listed  by  board 
of  review  for  assessment 141 

provision  of  a  statute  exempting  capital  stock  of  certain 
corporations  from  taxation  is  invalid 141 

tax  of  capital  stock  of  corporation  is  a  tax  upon  property.  142 

amount  due  widow  under  ante-nuptial  contract,  which  she 
takes  in  lieu  of  dower,  is  not  an  indebtedness  of  estate 
to  be  deducted  before  fixing  inheritance  tax 147 
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TAX^S.— Continued.  page. 

board  of  review  must  assess  capital  stock  of  manufactur- 
ing corporation  omitted  in  previous  years 142 

tax  levied  by  de  facto  board  of  education  will  not  be  en- 
joined though  there  is  a  subsequent  judgment  of  ouster 
against  its  members 225 

the  term  "domicile"  means  the  true  permanent  home  and 
principal  establishment — what  is  necessary  in  order  to 
effect  a  change  of  domicile 288 

mere  intention  to  change  domicile  is  not  sufficient — upon 
the  question  of  a  person's  domicile  his  acts  have  more 
weight  than  his  words 288 

when  judgment  of  foreign  State  is  not  res  judicata  of  a 
person's  domicile — what  facts  do  not  show  that  person's 
domicile  is  not  in  Illinois 288 

board  of  review,  in  assessing  property,  is  required  to  list 
it  as  an  assessor  should — ^presumption  where  board  of 
review  makes  assessment 289 

what  must  be  shown  by  person  seeking  to  enjoin  collec- 
tion of  tax  based  on  assessment  by  board  of  review  for 
omitted  property — burden  of  proof 289 

fact  that  assessment  does  not  fully  identify  the  property 
is  not  ground  for  enjoining  tax 289 

tax  of  any  sanitary  district  is  subject  to  reduction  under 
amended  Revenue  act  of  1909  and  not  merely  the  taxes 
of  the  Sanitary  District  of  Chicago 417 

sanitary  tax  is  not  necessarily  exempt  from  reduction,  un- 
der act  of  1909,  as  a  "levee"  tax 417 

when  additional  road  tax  is  illegal 417 

a  use  confined  to  privileged  persons  is  not  a  public  use — 
when  park  and  playground  are  not  dedicated  to  public 
use  but  are  private  property  and  taxable  as  such 428 

one  objecting  to  taxes  against  property  not  assessed  in  his 
name  must  show  his  interest  therein 440 

when  a  county  tax  rate  should  be  extended  at  forty-five 
cents  under  amended  Revenue  law  of  1909 489 

use  to  which  land  is  put  by  railroad  company  determines 
the  assessing  body — a  railroad  company's  right  of  way 
should  be  assessed  as  a  unit 532 

land  used  for  a  right  of  way  is  "railroad  track"  though 
held  by  company  under  lease — for  taxing  purposes  rail- 
road company  owns  the  land  used  for  right  of  way 532 

what  does  not  show  a  contingency  within  meaning  of  sec- 
tion 14  of  Roads  and  Bridges  act 540 

a  municipal  corporation  has  no  inherent  right  to  levy 
taxes — methods  prescribed  by  statute  must  be  substan- 
tially followed  or  tax  is  invalid 574 
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a  tax  for  opening  new  roads  cannot  be  levied  under  sec- 
tion 14  of  Roads  and  Bridges  act 540 

when  exception  to  judgment  in  a  tax  case  is  sufficiently 
shown  by  the  bill  of  exceptions 540 

park  and  library  taxes  should  be  excluded  before  reduc- 
ing city  tax  under  amended  Revenue  law  of  1909 554 

corporation  tax  is  invalid  if  the  appropriation  ordinance 
was  not  passed  within  first  fiscal  quarter 574 

statutes  exempting  property  from  taxation  will  not  be  ex- 
tended by  judicial  construction — one  claiming  exemp- 
tion must  show  property  is  within  the  statute 590 

same  rule  governs  exemptions  claimed  by  municipal  cor- 
porations as  governs  private  persons  or  corporations . .  590 

when  trust  fund  intended  to  be  used  for  library  purposes 
when  building  is  erected  is  not  exempt 590 

amended  Revenue  law  of  1909  requires  same  per  cent  of 
reduction  throughout  the  taxing  district — rule  for  re- 
ducing county,  town  and  city  taxes 596 

what  rates  should  be  excluded  before  reducing  city  tax — 
what  essential  to  validity  of  labor  system  road  tax 596 

power  to  exempt  property  from  taxation  is  an  essential 
element  of  sovereignty— doubts  are  resolved  in  favor  of 
State  and  against  exemption 608 

when  exemption  of  property  "belonging"  to  medical  col- 
lege does  not  include  property  held  under  a  lease 608 

TESTAMENTARY  CAPACITY.— See  WILLS. 

TOWNS.— See  MUNICIPAL  CORPORATIONS;    TAXES. 

TRESPASS. 

in  trespass  quare  clausum  fregit  the  defendant  has  burden 
of  proving  his  defense  of  adverse  possession — anything 
tending  to  show  character  of  possession  is  competent..  455 

commissioners'  line  established  in  a  proceeding  under  the 
act  for  permanent  surveys  must  be  treated  as  the  true 
line — rights  under  Statute  of  Limitations  not  affected.  455 

when  an  instruction  as  to  comparing  proof  of  title  is  er- 
roneous   455 

TRIAL. 

facts  under  which  questions  of  servant's  contributory  neg- 
ligence and  assumption  of  risk  are  for  the  jury 21 

time  when  proponents  should  offer  expert  testimony  as  to 
testamentary  capacity — right  to  examine  experts  after 
defendant's  evidence  is  in 72 
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whether  accused  may  reserve  his  opening  statement  is  a 
matter  of  discretion  with  trial  court 169 

it  is  the  duty  of  the  court  to  preserve  decorum  in  court 
room — ^the  opening  statement  should  not  be  permitted  to 
become  an  argument 169 

when  question  whether  the  defendant  was  guilty  of  the 
negligence  charged  is  for  the  jury — question  of  vari- 
ance must  be  raised  in  trial  court 491 

whether  relation  of  fellow-servants  exists  in  a  particular 
case  is  ordinarily  a  question  of  fact  for  the  jury 492 

when  question  whether  carpenters  and  bricklayers  were 
fellow-servants  is  for  the  jury 492 

method  of  examining  deaf  witness  rests  largely  in  discre- 
tion of  trial  court — what  not  an  abuse  of  discretion...  512 

when  the  question  whether  there  was  a  valid  extension  of 
time  is  a  mixed  question  of  law  and  fact  and  is  not  re- 
viewable by  the  Supreme  Court 513 

TRUSTS. 

when  action  of  trustees  in  building  sidewalk  is  without 
force  as  showing  a  dedication  for  a  street 203 

when  a  contract  by  board  of  education  is  not  affected  by 
fact  that  one  member  is  attorney  for  board's  lessee 242 

beneficiary  should  be  allowed  to  judge  whether  trustee's 
contract  is  fair  and  favorable 242 

when  trustees  may  resort  to  corpus  of  fund  to  pay  annui- 
ties— there  must  be  certainty  as  to  the  subject  matter 
of  a  charitable  trust 358 

a  trust  for  charitable  use  is  invalid  if  the  trustee  is  given 
power  to  defeat  it,  in  his  discretion — when  charitable 
trust  provision  of  will  is  void 358 

the  law  favors  vesting  of  estates — when  court  of  equity 
may  decree  termination  of  trust 358 

will  construed  as  creating  life  interest  in  one-half  of  in- 
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